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ORGAOTZATION  OF  SUPREME  COUET. 


[Constitution,  article  6,  eection  a.] 

^2.  The  Supreme  Court  shall  consist  of  a  chief  justioe 
and  six  associate  justices.  The  court  may  sit  in  departments 
and  in  Bank,  and  shall  always  be  open  for  the  transaction  of 
business.  There  shall  be  two  departments,  denominated  res- 
pectively, Department  One  and  Department  Two.  The  chief 
justice  shall  assign  three  of  the  associate  justices  to  each  de- 
partment, and  such  assignment  may  be  changed  by  him  from 
time  to  time.  The  associate  justices  shall  be  competent  to 
sit  in  either  department,  and  may  interchange  with  each 
other  by  agreement  among  themselves,  or  as  ordered  by  the 
chief  justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising  there- 
in, subject  to  the  provisions  hereinafter  contained  in  relation 
to  the  court  in  Bank.  The  presence  of  three  justices  shall 
be  necessary  to  transact  any  business  in  either  of  the  de- 
partments, except  such  as  may  be  done  at  chambers,  and  the 
concurrence  of  three  justices  shall  be  necessary  to  pronounce 
a  judgment  The  chief  justice  shall  apportion  the  business 
to  the  departments,  and  may,  in  his  discretion,  order  any 
cause  pending  before  the  court  to  be  heard  and  decided  by 
the  court  in  Bank.  The  order  may  be  made  before  or  after 
judgment  pronounced  by  a  department;  but  where  a  cause 
has  been  allotted  to  one  of  the  departments,  and  a  judgment 
pronounced  thereon,  the  order  must  be  made  within  thirty 
days  after  such  judgment,  and  concurred  in  by  two  associate 
justices,  and  if  so  made  it  shall  have  the  effect  to  vacate  and 
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set  aside  the  judgment  Any  four  justices  may,  either  be- 
fore or  after  judgment  by  a  department,  order  a  case  to  be 
heard  in  Bank.  If  the  order  be  not  made  within  the  time 
above  limited,  the  judgment  shall  be  final  No  judgment 
by  a  department  shall  become  final  until  the  expiration  of  die 
period  of  thirty  days  aforesaid,  unless  approved  by  the  chief 
justice,  in  writing,  with  the  concurrence  of  two  associate  jus- 
tices. The  chief  justice  may  convene  the  court  in  Bank  at 
any  time,  and  shall  be  the  presiding  justice  of  the  court 
when  so  convened.  The  concurrence  of  four  justices  present 
at  the  argument  shall  be  necessary  to  pronounce  a  judgment 
in  Bank ;  but  if  four  justices,  so  present,  do  not  concur  in 
a  judgment,  then  all  the  justices  qualified  to  sit  in  the  cause 
shall  hear  the  argument;  but  to  render  a  judgment^  a  con- 
currence of  four  judges  shall  be  necessary.  In  the  determi- 
nation of  causes,  all  decisions  of  the  court  in  Bank  or  in  de- 
partments shall  be  given  in  writing,  and  the  grounds  of  the 
decision  shall  be  stated.  The  chief  justice  may  sit  in  either 
department^  and  shall  preside  when  so  sitting,  but  the  jus- 
tices assigned  to  each  department  shall  select  one  of  their 
number  as  presiding  justice.  In  case  of  the  absence  of 
the  chief  justice  from  the  place  at  which  the  court  is  held, 
or  his  inability  to  act,  the  associate  justices  shall  select  one 
of  their  own  number  to  perform  the  duties  and  exercise  the 
powers  of  the  chief  justice  during  such  absence  or  inability 
to  act 


STJPEEME  COURT  COMMISSIONERS. 


[Statutes  1897,  page  47.] 

SsonoN  1.  The  Supreme  Court  of  the  State  of  California 
shall  immediately  upon  the  expiration  of  the  term  of  office 
of  the  present  Supreme  Court  Commissioners  appoint  five 
persons  of  l^al  learning  and  personal  worth  as  Commission- 
ers of  said  Court  It  shall  be  the  duty  of  said  Commission- 
ers, under  such  rules  and  regulations  as  said  Court  may 
adopty  to  assist  in  the  performance  of  its  duties  and  in  the 
disposition  of  the  numerous  causes  now  pending  in  said 
Court  undetermined.  The  said  Commissioners  shall  hold 
office  for  the  term  of  two  years  from  and  after  their  appoint- 
menty  during  which  time  they  shall  not  engage  in  the  prac- 
tice of  the  law.  They  shall  each  receive  a  salary  equal  to 
the  salary  of  a  Judge  of  said  Court,  payable  at  the  same  time 
and  in  the  same  manner.  Before  entering  upon  the  dis- 
charge of  their  duties  they  shall  each  take  an  oadi  to  support 
the  Constitution  of  the  United  States,  and  the  Constitution 
of  the  State  of  California,  and  to  faithfully  discharge  die 
duties  of  the  office  of  Commissioner  of  the  Supreme  Court 
to  the  best  of  their  ability.  The  said  Court  shall  have  power 
to  remove  any  and  all  members  of  said  Commission  at  any 
time  by  an  order  entered  on  the  minutes  of  said  Court,  and 
all  vacancies  in  said  Commission  shall  be  filled  in  like  man- 
ner. 
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[Crim.  No.  268.     Department  Two.— November  2,  1897.] 

THE  PEOPLE,  Respondent,  v.  J.  C.  SIMMONS,  Appellant. 

Gbihinal  Law — ^Appeal — Review  of  Motion  to  Set  Aside  Indictment 
— Bill  of  Exceptions. — An  order  denying  a  motion  to  set  aside 
an  indictment  is  not  appealable;  but  such  order  may  be  reviewed 
upon  appeal  from  the  judgment,  where  the  proceedings  are  brought 
up  by  a  bin  of  exceptions. 

Id. — Disqualification  of  Grand  Jubob  —  Challenge  to  Panel — Lb- 
OAUTT  OF  Indictment — Absence  of  Gband  Jubob. — The  disquali- 
fication of  an  individual  grand  juror  is  not  ground  for  a  challenge 
to  the  panel;  nor  can  the  absence  of  a  grand  juror,  whether  qual- 
ified or  disqualified,  during  the  consideration  of  a  case  by  the 
grand  jury,  affect  the  validity  or  legality  of  its  action;  and  an  in- 
dictment cannot  be  set  aside  for  the  disqualification  of  a  juror, 
in  the  finding  of  which  he  took  no  part. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sonoma 
Coimty,  and  from  an  order  denying  a  new  trial,  and  from  an  or- 
der denying  a  motion  to  dismiss  an  indictment.  E.  P.  Crawford, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Boss  Campbell,  for  Appellant. 

W.  P.  Fitzgerald,  Attorney  General,  and  W.  H.  Anderson,  As- 
sistant Attorney  General,  for  Respondent. 

HAnfES,  C. — ^Appellant  was  -indicted  by  the  grand  jury  of 
Sonoma  county  for  the  crime  of  incest.    The  indictment  was  set 
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aside  upon  defendant's  motion  upon  the  ground  that  one  of  the 
grand  jurors  was  incompetent,  in  that  he  had  not  been  assessed 
on  the  last  assessment-roll  of  said  county.  Thereupon  the  court 
resubmitted  the  case  to  the  same  grand  jury,  but  directed  Mr. 
Bamage,  the  incompetent  juror,  not  to  be  present  or  participate 
in  the  examination  of  the  case.  This  instruction  was  obeyed,  and 
the  grand  jury  found  and  returned  a  new  indictment  for  the 
same  offense.  Defendant  thereupon  objected  to  the  panel,  and 
moved  to  set  aside  the  new  indicbnent  upon  the  ground  that  the 
grand  jury  was  illegal  and  not  impaneled  in  the  manner  required 
by  law,  in  that  there  were  only  eighteen  legal  and  competent 
grand  jurors,  Eamage  being  incompetent.  This  motion  was  de- 
nied, and  defendant  excepted.  A  trial  was  had  and  the  defend- 
ant was  found  guilty  and  sentenced  to  imprisonment  for  the 
term  of  ten  years.  This  appeal  is  from  the  order  denying  said 
motion,  and  also  from  an  order  denying  his  motion  for  a  new 
trial  based  upon  the  same  grounds,  and  also  from  the  judgment. 

The  only  question  made  or  argued  in  appellants  brief  is  that 
presented  by  his  said  motion  to  dismiss  the  indictment,  and 
which  is  also  presented  by  his  motion  for  a  new  trial,  which  was 
based  solely  upon  that  ground. 

We  concur  in  the  views  of  the  learned  attorney  general  that 
the  order  denying  the  motion  to  set  aside  the  indictment  is  not 
appealable  (Pen.  Code,  sec.  1237),  and  that  the  motion  for  a  new 
trial  was  not  made  upon  any  of  the  statutory  grounds  upon 
which  alone  such  motion  must  be  based.  (Pen.  Code,  sec.  1181.) 
There  is,  however,  an  appeal  from  the  judgment,  and  section 
1259  of  the  Penal  Code  provides :  "Upon  an  appeal  taken  by 
defendant  from  a  judgment,  the  court  may  review  any  interme- 
diate order  or  ruling*'  involving  the  merits,  or  which  may  have 
affected  the  judgment." 

As  the  motion,  if  granted,  would  have  affected  the  judgment, 
the  order  may  be  reviewed  on  this  appeal  from  the  judgment, 
the  proceedings  having  been  brought  up  by  bill  of  exceptions. 

Appellant  bases  his  motion  upon  subdivision  4  of  section  996 
of  the  Penal  Code,  which  provides  that  an  indictment  may  be 
set  aside  on  motion  'Vhen  th^  defendant  had  not  been  held  to 
answer  before  the  finding  of  the  indictment,  on  any  ground 
which  would  have  been  good  ground  for  challenge,  either  to  the 
panel  or  to  any  individual  grand  juror/' 
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The  defendant,  not  having  been  held  to  answer  said  charge, 
was  in  a  position  to  avail  himself  of  the  privilege  given  by  said 
provision;  but  it  is  clear  that  the  objection  to  the  juror,  Ramage, 
is  not  ground  for  an  objection  to  the  panel.  Section  895  of  the 
Penal  Code  provides :  "A  challenge  to  the  panel  may  be  inter- 
posed for  one  or  more  of  the  following  causes  only :  1.  That  the 
requisite  number  of  ballots  was  not  drawn  from  the  jury  box 
of  the  county ;  2.  That  notice  of  the  drawing  of  the  grand  jury 
was  not  given;  3.  That  the  drawing  was  not  had  in  the  pres- 
ence of  the  officers  designated  by  law.'^ 

The  panel  was  therefore  valid,  even  if  it  be  conceded  that 
Ramage  was  not  a  competent  grand  juror,  the  full  number  hav- 
ing been  drawn  and  impaneled  as  a  grand  jury. 

Section  192  of  the  Code  of  Civil  Procedure  declares  that  "a 
grand  jury  is  a  body  of  men,  nineteen  in  number,  returned  in 
pursuance  of  law.^^  If  any  twelve  concur,  an  indictment  may 
be  found,  though  the  remainder  of  the  jury  vote  against  it. 

Appellant^s  contention  here  is  that  the  incompetency  of  one 
grand  juror  reduces  the  panel  below  the  number  required  to  be 
drawn  to  constitute  it,  and  that  the  remaining  eighteen  could 
do  not  act  as  a  grand  jury.  This  contention  is  disposed  of  by 
the  case  of  People  t?.  Hunter,  54  Cal.  65.  There  a  grand  juror 
died,  thus  reducing  the  panel  below  the  statutory  number,  and 
it  was  contended  that  the  remaining  eighteen  could  not  act;  in 
other  words,  that  the  death  of  a  juror  dissolved  the  grand  jury ; 
but  this  court  held  that  the  indictment  found  after  the  death  of 
the  juror  was  valid.  For  the  reasons  and  authorities  upon  which 
that  conclusion  was  based  we  refer  to  the  case  itself  without  any 
attempt  at  repetition  or  condensation. 

A  similar  question  was  involved  in  People  v,  Hecht,  105  Cal. 
621;  45  Am.  St.  Rep.  96.  In  that  case  a  board  of  fifteen  free- 
holders was  elected  to  prepare  a  charter  for  the  city  of  San 
Francisco,  pursuant  to  section  8,  of  article  XI,  of  the  consti- 
tution, which  required  that  said  freeholders  should  have  been 
for  at  least  five  years  qualified  electors  of  said  city.  Two  of  the 
persons  elected  as  members  of  said  board  were  not  such  qualified 
electors.  The  proceeding  was  quo  waranto,  the  relator  con- 
tending that  as  but  thirteen  qualified  persons  were  elected  the 
board  had  no  legal   existence  and   was  not   qualified  to   act. 
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Thifl  court  held  to  the  contrary.  The  reasoning  of  the  opin- 
ion in  that  case  strongly  supports  our  conclusion  in  the  case 
before  us  that  the  grand  jury  which  found  the  indictment 
against  appellant  was  a  legal  body  notwithstanding  the  disqual* 
ification  of  Mr.  Bamage. 

In  view  of  the  conclusion  reached,  it  is  not  necessary  to  con- 
sider whether  Mr.  Bamage  was  in  fact  disqualified  as  a  grand 
juror,  for,  if  he  was  qualified,  his  absence  during  the  consider- 
ation of  the  case  by  the  grand  jury  did  not  affect  the  validity  of 
its  action.  (People  v.  Roberts,  6  Cal.  214;  People  v.  Gatewood, 
20  Cal.  146;  People  v.  Hunter,  supra.) 

We  advise  that  the  judgment  and  orders  appealed  from  be  af- 
firmed. 

Chipman,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  orders  appealed  from  are  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Teftiple,  J. 


[S.  P.  No.  626.     Department  Two. — November  2,   1897.] 

CHAELES  D.  WHEAT,   Receiver,   Appellant,  v.   BANK   OP 
CAIJPORNIA,  Respondent. 

PABTNEatSHip — Dissolution  and  Accounting  —  Intervention  —  Dis- 
pute AS  to  Persons  Constituting  Partnership — Judgment  for 
Interv-enors — Power  of  Receiver — Action  against  Bank. — A  re- 
ceiver appointed  at  the  instance  of  plaintiff  in  an  action  for  an  ac- 
counting and  dissolution  of  an  alleged  partnership  between  plaintiff 
and  defendant^  to  collect  the  assets  of  that  partnership,  has  no 
power  to  institute  an  action  against  a  bank  to  recover  the  proceeds 
of  the  sales  of  property  belonging  to  a  partnership  between  the  de- 
fendant and  one  who  had  intervened  in  the  action  for  an  account- 
ing and  dissolution  of  partnership,  averring  that  he  was  a  part- 
ner with  defendant  in  the  alleged  partnership  business,  and  that 
plaintiff  was  not  such  partner,  and  in  whose  favor  judgment  had 
been  rendered  prior  to  the  commencement  of  the  action  by  the 
receiver,  for  a  dissolution  and  accounting  of  the  partnership  be- 
tween the  intervenor  and  the  defendant;  and  where  such  receiver, 
in  the  action  against  the  bank,  alleged  special  authority  to  collect 
such  proceeds  of  sales  as  were  held  by  the  bank,  a  finding  against 
such  authority,  which  has  support  in  the  evidence,  is  fatal  to  any 
recovery  by  the  receiver  against  the  bank. 
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Id. — ^Promiss  of  Bank  to  Intebveivob — Want  of  Gonsidebation — No- 

TIOB  BY  InTEBVENOB — STATUS  OF  ReCEIVEB  AND  BaNK  NOT  AF- 
FECTED.— ^A  promise  made  by  the  cashier  of  the  bank  to  the  inter- 
venor  and  his  attorney,  that  he  would  hold  the  fund  sought  to  be 
recovered  by  the  receiver  until  the  litigation  was  fully  determined, 
not  supported  by  any  consideration,  is  of  no  binding  force  and  ef- 
fect; and  neither  such  promise,  nor  any  notification  given  by  the 
intervenor  to  the  bank  that  he  was  a  party  to  the  litigation,  and 
claimed  an  interest  in  the  funds  held  by  the  bank,  whatever  rights 
purely  personal  to  himself  might  be  created  thereby,  could  in  any 
way  affect  the  legal  status  between  the  receiver  and  the  bank. 

Findings — Suppobt  by  Evidence — Review  upon  Appeal. — Where  a  find- 
ing which  absolutely  points  the  judgment  against  the  appellant  is 
supported  by  the  evidence,  the  fact  that  other  findings  are  not 
supported  by  the  evidence  becomes  immaterial,  and  is  not  ground 
of  reversal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  A.  Rankin,  and  Henry  E.  Highton,  for  Appellant. 

James  M.  Allen,  for  Respondent. 

GAROUTTB,  J. — Jones  brought  an  action  against  Richter, 
alleging  a  partnership  in  the  business  of  selling  street  railway 
cables,  and  asked  for  the  appointment  of  a  receiver,  an  account- 
ing, and  a  decree  of  dissolution.  Subsequently  Scale  interven- 
ed, setting  out  that  he  was  a  partner  of  Richter  in  the  business 
of  selling  cables,  and  that  Jones  was  not.  He  also  asked  for 
an  accounting  and  a  dissolution  of  the  partnership.  Upon  the 
aforesaid  application  of  Jones  one  Bisbee  was  appointed  receiv- 
er by  the  judge,  "to  collect,  ...  the  outstanding  debts  and 
moneys  due,  or  to  become  due,  on  account  of  the  partnership  al- 
leged in  the  complaint  herein  to  exist  between  plaintiff  and  de- 
fendant,^^ and  to  receive  and  take  possession  of  all  the  property 
of  said  partnership  upon  filing  a  bond,  etc.  Soon  after  the  inter- 
vention of  Scale  there  came  into  the  possession  of  the  Bank  of 
California  about  two  thousand  six  hundred  dollars,  the  net  pro- 
ceeds of  the  sales  of  two  cables.  This  money  was  held  under  a 
certificate  of  deposit  made  out  in  favor  of  Thomas  Brown,  cash- 
ier.   Bisbee,  the  receiver,  notified  the  bank  of  his  appointment. 
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Seale  and  his  attorney  notified  the  bank  that,  he,  Seale,  was  a 
partner  with  Richter  in  the  business  of  selling  cables,  and  that 
he  had  filed  a  complaint  in  intervention  in  the  litigation  bet^^-een 
Jones  and  Kichter,  and  instructed  Brown,  the  cashier  of  the 
bank,  not  to  pay  out  the  money  held  by  the  bank  until  the  final 
result  of  the  litigation  was  declared.  It  is  now  claimed  by  Seale 
and  his  attorney  that  Brown  so  agreed  to  do.  Thereafter  Bisbee, 
the  assignee,  died,  and  Wheat,  the  present  plaintiff,  was  appoint- 
ed in  his  stead,  "with  the  same  powers  conferred  on  his  prede- 
cessor." Pending  the  application  for  the  appointment  of  WTieat, 
Jones  and  Richter,  in  company  with  their  attorneys,  presented 
themselves  to  the  Bank  of  California,  and  upon  representing  that 
their  differences  had  been  settled,  the  certificate  of  deposit  was 
turned  over  to  them,  and  the  proceeds  divided.  Wheat  there- 
after being  appointed  assignee,  brought  this  action  against  the 
bank  to  recover  the  money  represented  by  the  certificate.  Prior 
to  the  commencement  of  the  action  the  partnership  litigation 
between  Jones,  Richter,  and  Seale  had  come  to  judgment,  and 
by  that  judgment  it  was  reclared  that  Jones  was  not  a  partner 
with  Ritcher  in  the  cable  business,  but  that  Seale  was  such  part- 
ner. 

There  appears  to  be  some  evidence  in  the  record  appertaining 
to  an  injunction  issued  in  an  action  entitled  Bisbee  v.  Richter, 
but  we  attach  no  importance  to  it.  Likewise  we  attach  no  im- 
portance to  the  promise  made  by  Brown  to  Seale  and  his  attor- 
ney (conceding  there  was  such  a  promise) ,  that  he,  Brown,  would 
hold  the  money  until  the  litgation  was  finally  determined.  There 
was  no  consideration  for  such  a  promise,  and  it  had  no  binding 
force  and  effect.  From  the  standpoint  at  which  we  view  the  case 
it  is  unnecessary  to  consider  whether  or  not  liabilities  and  rights 
were  fixed  by  the  notification  given  to  Brown  by  Seale  and  his 
attorney,  to  the  effect  that  Seale  was  a  party  to  the  litigation 
and  claimed  an  interest  in  the  fund.  If  Seale  created  rights  in 
his  behalf  by  the  course  adopted,  they  were  rights  purely  per- 
sonal to  himself,  and  in  no  way  affected  the  legal  status  exist- 
ing between  the  receiver  and  the  bank. 

Plaintiff  Wheat,  as  receiver,  now  brings  this  action  to  recover 
from  the  bank  the  sum  held  by  it  as  the  net  proceeds  of  certain 
cable  sales.    He  is  not  authorized  to  bring  the  action ;  liis  powers 


Nov.  1897.]       Wheat  v.  Bank  op  California.  7 

are  not  broad  enough.  Those  powers  are  measured  by  the  order  of 
the  judge  appointing  him  receiver;  and  by  that  order  he  is  only 
authorized  to  deal  with  the  property  of  the  partnership  of  Jones 
and  Richter.  It  is  conceded  by  appellant  that  the  property  in- 
volved in  this  litigation  was  the  property  of  the  partnership  of 
Richter  and  Scale.  The  receiver,  under  the  order  appointing 
him,  had  no  power  to  collect  or  sue  for  the  property  of  that  part- 
nership, and  necessarily  must  fail  in  this  action  for  that  reason. 
The  complaint  states  that  Bisbee  was  appointed  receiver  with 
power  to  receive,  collect,  take,  and  keep  possession  of  all  the 
property  and  assets  of  said  partnership,  "and  especially  of  all  the 
proceeds  of  the  sales  of  said  wire  cables  mentioned  insaid  action.'* 
This  allegation  was  most  material  to  the  statement  of  a  cause  of 
action,  and  an  absence  of  it  would  have  been  fatal  to  the  suffi- 
ciency of  the  pleading.  Yet  plaintiff  wholly  failed  at  the  trial  to 
prove  that  the  receiver  had  any  power  or  control  whatever  over 
the  proceeds  of  the  sales  of  said  cables.  And  the  finding  of  the 
court  as  to  that  fact  is  directly  opposed  to  this  allegation  of  the 
complaint. 

It  is  further  claimed  by  the  appellant  that  many  of  the  find- 
ings of  the  court  are  without  support  in  the  evidence.  Let  the 
claim  be  conceded,  still  the  finding  to  which  we  have  referred 
has  support  in  the  evidence,  and  that  finding  absolutely  points 
the  judgment  against  appellant,  whatever  may  be  the  real  facts 
as  to  other  matters  alleged  in  the  complaint. 

For  the  foregoing  reasons  the  judgment  and  order  are  affirmed. 

McFarland,  J.,  and  Van  Fleet,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank,  and  filed  the  following  opinion  on  the  2nd  of  December, 
1897: 

BEATTY,  C.  J. — ^I  dissent  from  the  order  denying  a  rehear- 
ing in  this  cause.  The  only  point  decided  by  the  court  is  that 
neither  Bisbee,  nor  his  successor  in  the  receivership,  ever  had 
title  to  the  fund  in  the  hands  of  defendant.  This  decision  is 
placed  upon  the  ground  that  since  the  receiver  was 'only  author- 
ized to  take  possession  of  the  property  of  the  partnership,  alleged 
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by  Jones  to  have  existed  between  him  and  Eichter,  and  since  it 
was  finally  determined  that  there  was  no  such  partnership,  he 
never  got  title  to  any  property. 

The  order  appointing  the  receiver  is  to  be  construed  in  the 
light  of  the  circumstances  as  they  existed  at  the  time  it  was  made 
and,  when  those  circumstances  are  taken  into  account,  I  think 
the  evidence  is  ample  and  uncontradicted  to  sustain  the  allega- 
tion printed  in  italics  in  the  opinion  of  the  court;  the  allegation, 
that  is  to  say^  that  Bisbee  was  appointed  with  power  to  take  and 
keep  possession  ^'especially  of  all  the  proceeds  of  the  sales  of 
said  wire  cables  mentioned  in  said  action/' 

When  the  order  appointing  Bisbee  was  made^  there  was  noth- 
ing before  the  court  except  the  complaint  in  Jones  v.  Richter, 
and  the  complaint  being  expressly  referred  to  in  the  order,  its 
contents  are  imported  into  the  order  so  far  as  necessary  for  the 
purpose  of  construction. 

Turning  to  the  complaint  in  that  action,  we  find  that  the 
only  property  specifically  described  in  it  is  the  fund  (then  in  the 
hands  of  Palkner,  Bell  &  Co.,  but  subsequently  transferred  to 
the  defendant)  '^arising  out  of  said  business/*  i.  e.,  the  sale  of 
wire  cables. 

At  the  time  of  making  the  order,  and  long  after-vard,  it  was 
one  of  the  points  in  dispute  in  Jones  v,  Richter  whether  or  not 
those  parties  were  in  fact  partners.  But  they  were  all  the  time 
^'alleged'*  partners,  and  this  fund  was  particularly  described  as 
the  property  of  the  "alleged  partnership.''  There  is  no  doubt 
that  the  court  had  jurisdiction  over  it  from  the  beginning  to  the 
end  of  the  litigation,  before  and  after  the  intervention  of  Seale, 
and  the  only  question  is  whether  its  order  so  described  it  on  the 
day  it  was  made  that  the  receiver  could  have  lawfully  demanded 
its  possession.  That  the  description  was  sufficient  for  that  pur- 
pose I  cannot  doubt.  This  particular  fimd  was  described  m 
the  complaint  as  a  debt  due  to  the  partnership  therein  alleged, 
and  by  the  terms  of  the  order  the  receiver  was  to  take  posses- 
sion of  all  "moneys  due  or  to  become  due  on  account  of  the  part-  • 
nership  alleged  in  the  complaint  herein.'* 
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[8.  F.  No.  449.     Department  Two.— November  2,  1807.] 

MAEION  A.  BULLARD,  Appellant,  v.  LOUIS  KEMPFF  and 
CORNELIA  KEMPFF,  His  Wife,  Respondents. 

BOUNDABT  OF  LOT — DISPUTE  AS  TO  DIVISION   LlWB — ACTION   TO  EnjOIN 

Removai,  of  Bulkhead  —  Pbelhonabt  Injunction  —  Imfbofeb 
Dissolution. — In  an  action  to  enjoin  the  removal  of  a  bulkhead 
which  for  fourteen  years  had  practically  marked  the  jiivision  of 
occupation  of  adjacent  lots  of  plaintiff  and  defendants,  the  defend- 
ants claiming  the  right  to  remove  it,  as  occupying  eight  inches 
of  defendants'  lot,  which  claim  was  disputed  by  the  plaintiff,  a 
preliminary  injunction  should  be  allowed  to  stand  imtil  the  trial, 
a  dissolution  of  it  being  improper,  as  practically  equivalent  to  a 
dismissal  of  the  action  before  a  trial  upon  the  merits,  where  It  is 
not  made  reasonably  certain  by  the  pleadings  and  affidavits  that 
the  attack  upon  plaintiff's  title  and  right  of  occupation  up  to  the 
existing  bulkhead  line  would  be  ultimately  successful. 

Id. — ^Disputed  Title — Gbound  foe  Injunction  Pendente  Lite — Pbes- 
EBVATiON  OF  Pbopestt. — The  mere  existence  of  a  doubt  as  to  the 
title  does  not  of  itself  constitute  sufficient  ground  for  refusing  an 
injimction;  and  the  jurisdiction  of  the  court  to  issue  injunctions 
where  the  title  is  in  dispute  is  asserted  for  the  preservation  of  the 
property  pending  proceedings  for  the  determination  of  the  title 
of  the  parties. 

Id. — Impbovements  bt  Fobmeb  Owner  of  Adjacent  Lots — Sale  of 
Impboved  Lots — Location  of  Boundaries — ^Monuments  Control- 
UNO  Distances. — ^Where  a  former  owner  of  adjacent  lots  Improved 
them  by  the  erection  of  houses,  bulkheads,  and  fences,  making  each 
ready  for  occupancy,  and  sold  them,  putting  persons  m  possession 
of  the  respective  lots  just  as  they  were  inclosed  and  improved,  the 
boundary  lines  designated  by  the  improvements,  being  the  monu- 
ments fixed  by  the  original  survey  and  measurement  of  the  adja- 
cent lots  by  the  common  vendor,  control  the  distances  described  in 
the  deeds,  and  fix  the  actual  location  of  the  lines  upon  the  ground. 

Id. — Declaration  of  Vendor  to  Defendant — Noncommunication  to 
Plaintiff. — ^A  declaration  made  by  the  common  vendor  of  the  im- 
proved lots  to  one  of  the  defendants  at  the  time  of  his  purchase, 
that  the  house  which  constituted  part  of  the  bulkhead  was  four 
inches  from  the  east  line«  and  that  each  of  a  row  of  houses  erected 
by  the  same  vendor  was  built  four  inches  from  the  east  line  of 
the  lots,  BO  as  to  leave  room  for  the  overhanging  gutterways,  such 
declaration  not  having  been  commimicated  to  plaintiff,  is  inad- 
missible to  change  or  affect  the  lines  marked  by  the  common  vendor 
upon  the  ground  by  the  monuments  erected  thereon. 

Id. — ^Acquiescence  in  Occupation  by  Monuments — Effect  upon  Pre- 
liminary Injunction. — The  long  acquiescence  of  the  defendants  in 
the  occupation  of  the  adjacent  lots  according  to  the  monuments 
erected  thereon,  aside  from  any  question  of  its  being  a  new  source 
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of  right,  whether  operatiag  by  estoppel  or  otherwise,  should  have 
great  weight  upon  the  question  whether  the  preliminary  injunction 
against  the  removal  of  the  bulkhead  line  should  be  continued  until 
the  trial  of  the  action  permanently  to  enjoin  its  removal. 

Id. — ^Adyebse  Possession — Taxes — Monuments  Controlling  Descrip- 
tion IN  Assessment  Roll. — ^Where  the  fences  corstitute  monu- 
ments which  control  the  deseriptlon  in  the  deeds  of  adjacent  lots, 
such  monuments  must  also  control  the  description  in  the  assess- 
ment-roll, and  the  question  of  adverse  possession  and  payment  of 
taxes  need  not  be  considered. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  dissolving  a  preliminary  injunc- 
tion.    A.  A.  Sanderson,  Judge. 

The  facts  are  stated  in  the  opinion. 

Dunne  &  McPike,  for  Appellants. 

Olney  &  Olney,  for  Eeapondent 

HAYNES,  C. — Plaintiff  brought  this  action  to  enjoin  the  de- 
fendants from  destroying  or  removing  a  bulkhead  or  retaining 
wall  erected  along  the  westerly  side  of  her  lot.  Upon  filing  her 
complaint,  a  preliminary  injunction  was  granted.  The  defend- 
ants answered,  and  upon  their  answer  and  affidavits  moved  for 
a  dissolution  of  the  injunction.  The  plaintiff  filed  affidavits  in 
reply,  and  upon  the  hearing  an  order  was  made  dissolving  the 
injunction,  and  from  that  order  the  plaintiff  appeals. 

Plaintiff  and  defendant  Cornelia  respectively  own  adjacent 
lots  in  the  city  of  San  Francisco,  and  this  controversy  involves 
the  location  of  the  division  line  between  them. 

These  lots  front  on  the  northerly  line  of  Clay  street,  between 
Buchanan  and  Webster  streets,  and,  with  other  lots  contiguous 
thereto,  were  formerly  owned  by  one  Henry  Hinkel,  and  prior 
to  October  11,  1880,  said  Hinkel  erected  thereon  a  row  of  de- 
tached houses  for  the  purpose  of  sale. 

On  the  date  last  mentioned,  Hinkel  sold  and  conveyed  one  of 
said  houses  and  lots  to  defendant  Louis  Kempff,  who  afterward 
conveyed  to  his  wife,  the  defendant  Cornelia.  On  November  9, 
1880,  Hinkel  conveyed  to  W.  P.  BuUard,  the  husband  of  the 
plaintiff,  the  lot  adjoining  the  Kempff  lot  on  the  east,  and  Bul- 
lard  conveyed  to  the  plaintiff. 
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The  ground  from  Buchanan  street  on  the  east  slopes  downward 
to  Webster  street  on  the  west,  and  the  lots  were  terraced  by 
Hinkel,  who  built  each  house  on  the  east  side  of  the  lot^  and 
built  bulkheads,  from  the  front  thereof  to  the  street,  and  from 
the  rear  thereof  to  the  rear  end  of  the  lot,  the  houses  themselves 
constituting  or  serving  as  a  bulkhead  so  far  as  they  extended. 
The  difference  in  the  level  of  the  two  lots  here  in  question  is 
about  three  feet. 

These  bulkheads  were  constructed  by  planting  posts  firmly  in 
the  ground  with  a  cap  on  top  and  sills  below,  and  putting  boards 
perpendicularly  on  the  outside —  that  is,  the  side  next  defend- 
ants lot  —  extending  from  the  surface  of  the  lower  lot  to  the 
height  of  about  ten  feet,  and  which  thus  constituted  a  fence 
above  the  bulkhead. 

There  was  a  like  bulkhead  at  the  westerly  side  of  defendant's 
lot  and  at  the  easterly  side,  of  plaintiff's  lot.  The  front  of  de- 
fendant's house  is  about  eighteen  feet  from  the  street. 

The  deeds  by  which  these  lots  were  conveyed  by  Hinkel  de- 
scribed them  by  metes  and  bounds,  the  several  points  of  begin- 
ning being  stated  to  be  a  point,  on  the  north  line  of  Clay  street 
a  given  number  of  feet  and  inches  easterly  from  the  east  line  of 
Webster  street,  the  lots  .laving  each  a  frontage  of  twenty-seven 
feet  and  two  inches,  and  a  depth  of  one  hundred  and  twen- 
ty-seven feet  eight  and  one-quarter  inches. 

According  to  an  affidavit  made  by  A.  H.  Sanborn,  a  deputy  of 
the  city  surveyor  who  recently  surveyed  defendant's  lot,  the  gut- 
terway  of  defendants'  house  projects  about  "four  inches  and  to 
the  true  line"  between  the  lots  of  plaintiff  and  defendant ;  that 
the  bulkhead,  which  is  about  three  feet  high,  extending  from 
the  front  of  the  house  to.  the  street  and  from  the  rear  of  the 
house  to  the  rear  of  the  lot,  is  wholly  upon  the  land  described  in 
defendants'  deed  as  surveyed  by  him. 

The  affidavit  of  defendant  Louis  Kempff  shows  that  the 
threatened  removal  or  destruction  of  the  bulkhead,  stated  in  the 
complaint,  was  based  upon  the  fact  that  he  had  made  a  contract 
with  a  workman  to  erect  an  artificial  stone  bulkhead  "to  the  ex- 
treme eastern  line"  of  defendants'  lot  as  described  in  the  deed, 
and  the  alleged  threatened  destruction  of  the  existing  bulkhead 
was  for  that  purpose. 
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The  affidavits  further  show  that  plaintiff  and  her  husband  en- 
tered upon  the  occupancy  of  their  house  and  lot  before  defend- 
ants entered  upon  the  actual  occupancy  of  theirs,  and  that  each 
party  has  ever  since  occupied  their  respective  properties  as  mark- 
ed by  the  bulkheads  and  fences. 

In  the  affidavit  of  defendant  Louis  Kempff  it  is  alleged  that 
whenever  said  bulkhead  needed  repairs  he  repaired  it  at  his  own 
cost;  "that  plaintiff  has  made  repairs  upon  said  fence  or  bulk- 
head, but^  saving  and  excepting  said  repairs,  plaintiff  has  not, 
nor  has  any  predecessor  of  hers,  since  the  time  of  said  Henry 
Hinkel,  exercised  any  dominion  over  the  same,*'  and  that  defend- 
ants have  never  known  until  within  the  last  two  months  that 
plaintiff  claimed  any  interest  in  the  land  conveyed  to  deponent 
by  Hinkel,  or  in  the  fence  or  bulkhead  on  said  land. 

In  plaintiff's  affidavit  in  reply  she  says  that  about  seven  years 
ago  the  defendant's  workmen,  in  his  absence,  made  some  repairs 
on  the  bulkhead  at  the  northerly  portion ;  that  she  told  the  work- 
men to  desist,  but  they  completed  the  repairs  notwithstanding  her 
objections;  that  Mr.  Kempff  called  upon  her  and  said:  "The 
workman  made  a  mistake  in  repairing  your  fence,  but  the  amount 
was  small  and  he  paid  it  himself."  She  further  stated  in  said 
affidavit  that  there  was  a  similar  bulkhead  at  the  western  side  of 
the  defendants'  lot,  which  defendant  said  he  had  to  keep  in  re- 
pair. She  further  states  that  about  two  months  before  this  suit 
was  commenced  defendants  entered  into  negotiations  for  the  sale 
of  their  property  to  one  H.  C.  Crane;  that  Crane  caused  a  survey 
of  the  lot  to  be  made;  that  said  survey  showed  that  defendants 
were  not  in  possession  of  a  strip  about  eight  inches  wide  along 
the  easterly  side  of  their  lot  upon  which  said  bulkhead  rested; 
that  Crane  refused  to  complete  the  purchase  until  he  could  be 
put  in  possession  of  the  whole  lot ;  that  defendants  then  requested 
her  to  move  the  bulkhead  and  fence  eastward  eight  inches,  or  to 
execute  a  quitclaim  deed  prepared  by  them,  which  described  the 
lot  as  described  in  the  deed  from  Hinkel;  that  she  refused  to 
do  either ;  that  she  told  Mr.  Kempff  that  he  knew  she  had  always 
claimed  and  repaired  the  bulkhead,  and  that  he  and  his  wife  had 
acquiesced  for  fourteen  years  and  treated  the  bulkhead  as  the 
boundary;  that  Mr.  Kempff  replied  "that  neither  he  nor  his 
wife  knew  that  he  or  she  owned  anything  on  the  east  side  of  bis 
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house  tintil  Crane  had  it  surveyed/^  Ifo  reply  was  made  to  this 
afl&davit. 

In  the  affidavit  of  Louis  Kempff  it  was  further  said  that,  dur- 
ing his  negotiations  with  Hinkel  for  the  purchase  of  his  lot,  Hin- 
kel  informed  him  that  the  "deed  conveyed  the  land  to  about 
four  inches  east  of  the  east  line  of  the  house,  in  order  to  give 
room  for  the  projection  of  the  roof  or  gutterway,  so  as  not  to 
infringe  upon  the  adjoining  lot/' 

Defendants  also  read  an  affidavit  made  by  William  Hinkel, 
who  testified  that  he  knew  said  row  of  houses  built  by  his  brother 
(now  deceased) ,  and  also  knew  the  plans  in  regard  to  the  location 
of  the  houses,  which  was  to  leave  about  four  inches  space  on  the 
east  side  of  the  houses  for  the  overhanging  gutters. 

It  was  stipulated  that  each  lot  was  assessed  according  to  the 
description  contained  in  the  deeds  from  Hinkel,  that  a  valuation 
was  put  upon  the  real  estate,  and  also  upon  the  "improvements 
thereon,*'  and  the  parties  respectively  had  paid  all  the  taxes  so 


I  think  the  injunction  should  have  been  allowed  to  stand 
until  the  trial.  The  only  relief  sought  in  the  case  was  an  in- 
junction to  restrain  the  attempted  removal  of  the  bulkhead,  and 
was  not  merely  ancillary  to  other  relief  sought  by  the  complaint, 
and  its  dissolution  was  practically  equivalent  to  a  dismissal  of 
the  action,  since  its  mere  pendency  would  not  only  not  prevent 
a  removal  of  the  bulkhead  and  an  encroachment  upon  the  prem- 
ises claimed  by  plaintiff,  but  would  probably  necessitate  another 
and  different  form  of  action  to  finally  detennine  the  rights  of  the 
parties.  Of  course,  there  may  be  cases  where  the  dissolution  of 
a  preliminary  injunction  would  be  proper  notwithstanding  a  per- 
manent injunction  was  the  only  relief  sought,  but  I  think  this 
case  is  not  one  of  them.  The  general  proposition  above  stated  ia 
sustained  in  Porter  v.  Jennings,  89  Cal.  440,  where  numerous  au- 
thorities are  cited.  "The  mere  existence  of  a  doubt  as  to  the 
title  does  not  of  itself  constitute  sufficient  groimd  for  refusing 
an  injunction.''  (Hunt  v.  Steese,  75  Cal.  624;  citing  Kerr  on 
Injunctions,  2d  Am.  ed.,  13,  and  Hess  v.  Winder,  34  Cal.  270.) 
"It  is  the  common  practice  at  this  day  for  the  court  to  issue  in- 
junctions where  the  title  is  in  dispute.  .  .  .  The  jurisdiction 
of  the  court  in  these  cases  is  asserted  for  the  preservation  of  the 
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property  pending  proceedings  at  law  for  the  determination  of 
the  title  of  the  parties/',  (LeRoy  v.  Wright,  4  Saw.  535.)  In 
Hunt  V.  Steese,  supra,  it  was  further  said:  "Not  only  should 
there  be  an  answer  to  the  merits,  but  it  should  be  made  reasona- 
bly certain  by  the  pleadings  and  the  aflSdavits  that  the  attack  up- 
on the  patent  [plaintiff's  title]  will  be  ultimately  successful/' 

I  think  the  pleadings  and  affidavits  in  this  case  do  not  make 
it  "reasonably  certain''  that  defendant  had  a  right  to  remove  the 
bulkhead  "eight  inches  in  an  easterly  direction,"  as  he  attempted 
to  do  after  he  had  demanded  that  plaintiff  should  do  it.  Mr. 
Hinkel,  being  the  owner  of  these  and  other  lots,  improved  them 
by  the  erection  of  houses,  bulkheads,  and  fences,  making  each 
ready  for  occupancy,  and  sold  them,  putting  the  purchasers  in 
possession  of  the  respective  lots  just  as  they  were  inclosed  and 
improved.  No  survey  was  made  at  the  time  of  the  sale  of  these 
respective  lots,  nor  were  the  boundaries  marked  upon  the  ground 
otherwise  than  by  the  improvements.  It  may  be  inferred  from 
the  description  contained  in  each  deed  that  Hinkel  had  surveyed 
them,  or  at  least  had  measured  the  distance  from  Webster  street 
to  the  west  line  of  each  lot,  but  it  does  not  appear  that  the  lines 
had  ever  been  marked  upon  the  ground  otherwise  than  by  the 
improvements.  In  the  absence  of  other  controlling  evidence,  it 
must  be  presumed  that  the  lines  marked  by  the  improvements 
correspond  with  and  mark  the  lines  as  fixed  by  Hinkel's  measure- 
ment or  survey,  and,  assuming  the  city  surveyor's  measurement 
is  precisely  accurate,  it  only  shows  an  error  in  Hinkel's  measure- 
ment. But  the  lines  designated  by  the  improvements — ^they  be- 
ing the  monuments  fixed  by  the  original  survey — control  dis- 
tances, and  fix  the  actual  location  upon  the  ground. 

In  Penry  v.  Richards,  52  Cal.  675,  the  lot  in  question  was  de- 
scribed by  its  number  as  shown  on  the  official  map.  The  court 
said:  "The  court  below  ignored  the  evidence  tending  to  show 
the  location  of  the  Haley  stakes,  and  decided  the  case  upon  the 
theory  that  the  demanded  premises  were  to  be  ascertained  by 
running  the  courses  and  distances  from  the  initial  point  of 
Haley^s  survey,  without  regard  to  the  monuments  by  him  erected. 
This  was  a  violation  of  well-known  principles  applicable  to  the 
mode  of  ascertaining  the  true  position  of  lands  described  in  deeds 
of  conveyance." 
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In  Diehl  v.  Zanger,  39  Mich.  601,  the  controversy  related  to 
the  line  between*  adjacent  lots.  There  were  forty-eight  lots  in 
the  subdivision.  A  resnrvey  was  made,  and  the  surveyor  testified 
that  "the  fences  and  buildings  on  all  the  lots  are  not  correctly  lo- 
cated." Cooley,  J.,  after  stating  that  the  surveyor  reached  his 
conclusion  by  satisfying  himself  what  was  the  initial  point  of 
Campau's  survey,  and  then  proceeding  to  survey  the  plat  anew 
with  that  as  his  starting  point:  "Nothing  is  better  under- 
stood than  that  few  of  our  early  plats  will  stand  the  test  of  a 
careful  and  accurate  survey  without  disclosing  errors.  This  is  as 
true  of  the  government  surveys  as  of  any  others,  and  if  all  the 
lines  were  now  subject  to  correction  on  new  surveys  the  confus- 
ion of  lines  and  titles  that  would  follow  would  cause  consterna- 
tion in  many  communities.  Indeed,  the  mischiefs  that  must  fol- 
low would  be  simply  incalculable,  and  the  visitation  of  the  sur- 
veyor might  well  be  set  down  as  a  great  public  calamity.  But  no 
law  can  sanction  this  course.  The  surveyor  has  mistaken  entirely 
the  point  to  which  his  attention  should  have  been  directed.  The 
question  is  not  how  an  entirely  accurate  survey  would  locate  these 
lots,  but  how  the  original  stakes  located  them.  No  rule  in  real 
estate  law  is  more  inflexible  than  that  monuments  control  course 
and  distance — ^a  rule  that  we  have  frequently  occasion  to  apply 
in  the  case  of  public  surveys,  where  its  propriety,  justice,  and 
necessity  are  never  questioned.  But  its  application  in  other  cases 
is  quite  as  proper,  and  quite  as  necessary  to  the  protection  of 
subtantial  rights.  The  city  surveyor  should,  therefore,  have  di- 
rected his  attention  to  the  ascertainment  of  the  actual  location 
of  the  original  landmarks  set  by  Mr.  Campau,  and  if  those  were 
discovered  they  must  govern.  If  they  are  no  longer  discoverable 
the  question  is  where  they  were  located ;  and  upon  that  question 
the  best  possible  evidence  is  usually  to  be  found  in  the  practical 
location  of  the  lines,made  at  a  time  when  the  original  monuments 
were  presumably  in  existence  and  probably  well  known.  As  be- 
tween old  boundary  fences,  and  any  survey  made  after  the  monu- 
ments have  disappeared,  the  fences  are  by  far  the  better  evidence 
of  what  the  lines  of  a  lot  actually  are.''  (See,  also,  Flynn  v. 
Olenny,  61  Mich.  680;  Le  Oompte  v.  Lueders,  90  Mich.  496;  30 
Am.  St.  Bep.  460,  and  note.) 

In  view  of  these  authorities  and  the  long  acquiescence  of  the 
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parties,  the  court  ehould,  for  the  purposes  of  the  motion,  have 
held  that  the  improvements  as  made  and  located  by  Hinkel  mark- 
ed the  true  line  of  division  between  the  lots,  leaving  the  question 
as  to  how  far  other  facts  and  circumstances  should  be  permitted 
to  affect  the  line  thus  marked  to  be  determined  upon  the  trial. 
Counsel  have  discussed  the  case  as  though  it  had  been  tried,  and 
the  appeal  was  from  the  final  judgment ;  whereas,  in  cases  of  this 
character,  as  we  have  seen,  the  preliminary  injunction  should  be 
continued,  unless  it  is  reasonably  certain  that  the  plaintiff  cannot 
sustain  her  title.  We  think  the  defendant  has  not  overcome  the 
apparent  right  of  the  plaintiff  to  have  the  bulkhead  and  fences 
remain  as  they  are  until  the  final  trial,  and  it  would  not  seem 
that  defendant  could  complain  if  the  court  had  so  ordered,  after 
a  silent  and  uncomplaining  acquiescence  for  fourteen  years. 

The  question  remains,  however,  whether  our  conclusions  here- 
inbefore indicated  are  affected  by  the  statement  in  the  affidavit 
of  Mr.  Kempff,  that  at  the  time  of  his  purchase  he  was  informed 
by  Mr.  Hinkel  that  the  house  was  four  inches  from  the  line,  sup- 
ported as  that  statement  is  by  the  affidavit  of  the  brother  of  Mr. 
Hinkel  that  he  knew  the  plan  upon  which  the  row  of  houses  was 
built,  viz.,  to  erect  the  houses  four  inches  from  the  east  line  of 
the  lots,  so  as  to  leave  room  for  the  overhanging  gutterway. 

So  far  as  the  representation  to  Mr.  Kempff  is  concerned,  it  is 
not  claimed  that  he  ever  communicated  it  to  Mr.  or  Mrs.  BuUard, 
while  the  uncontradicted  affidavit  of  the  plaintiff  is  to  the  effect 
that  defendants  did  not  assert  any  claim  to  the  now  disputed  strip 
until  the  survey  was  made  by  Mr.  Crane,  but  that,  on  the  con- 
trary, they  said  they  did  not  know  until  that  survey  was  made 
that  they  owned  anything  on  the  east  side  of  the  house ;  and,  as 
to  the  affidavit  of  Mr.  Hinkel,  the  effect  of  it  is  to  show  that  al} 
the  houses  in  the  row — the  number  of  which  is  not  stated — were 
built  on  the  same  plan  with  reference  to  the  lines  of  the  several 
lots,  and  if  defendants^  contention  should  be  sustained  all  would 
be  involved,  and  the  rights  and  possession  of  each  of  the  other 
owners  would  be  rendered  uncertain  and  liable  to  litigation.  Such 
a  result  should  be  avoided  if  legally  possible.  In  the  absence  of 
any  evidence  that  Hinkel  gave  like  information  to  Bullard  at  the 
time  of  his  purchase  such  evidence  is  inadmissible  to  change  or 
affect  the  lines  marked  by  Hinkel  himself  upon  the  ground  by 
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the  erection  of  the  fences.  It  is  inconsistent  with  the  fact  that 
he  pnt  the  purchasers  respectively  in  possession  of  all  the  ground 
within  the  lots  as  marked  by  the  fences,  and  if,  before  accepting 
the  deeds,  they  had  procured  an  accurate  survey  to  be  made, 
each  might  well  have  objected  that  the  deed  tendered  to  him  did 
not  accurately  describe  the  lot  he  had  purchased. 

I  do  not  think  it  necessary  to  discuss  the  question  of  long  ac- 
quiescence as  the  source  of  a  right  not  originally  possessed  by 
the  plaintiff,  whether  operating  by  way  of  estoppel,  or  otherwise ; 
but  it  should  have  great  weight  upon  the  question  whether  the 
injunction  should  be  continued  until  the  trial. 

So,  too,  upon  the  facts  before  us  the  question  of  adverse  pos- 
session need  not  be  considered,  for  if  the  fences  constitute  monu- 
ments which  control  the  call  in  the  respective  deeds  as  to  the  dis- 
tance from  Webster  street,  each  party  has  occupied  only  the 
ground  conveyed  to  him ;  and  if  the  monuments  control  the  de- 
scription in  the  deed,  it  must  also  control  the  description  in  the 
assessment  roll. 

I  advise  that  the  order  appealed  from  be  reversed  with  direc- 
tions to  the  court  below  to  deny  the  motion. 

Belcher,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  is  reversed,  with  directions  to  the  court  below  to 
deny  the  motion. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
CXJOL  Cal.— 2 
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[S.  F.  No.  550.     Department  One.— November  3,  1897.] 

ELIZABETH   W.   CARPENTER,    Respondent,    v.    OSCAB 
LEWIS  et  al.,  Appellants. 

Mortgage — Deoree  of  Fobeclosure  —  Execution  Sale  of  Decree  Iit- 
YAUD— A  judgment  and  decree  foreclosing  a  mortgage  cannot  be  lev- 
ied upon  and  sold  under  execution,  and  an  execution  sale  thereof  is 
invalid  and  ineffectual  to  transfer  such  judgment  and  decree  to  the 
purchaser,  who  takes  nothing  thereby. 

Id. — ^Mortgage  bt  Deed  Absolute  —  Improper  Record  of  Defeasance 
— Protection  op  Bona  Fide  Purchaser. — ^Where  a  mortgage  was 
made  by  deed  absolute  upon  its  face,  and  a  defeasance  executed  by 
the  grantee  was  not  acknowledged  by  the  grantee,  but  was  merely 
acknowledged  and  recorded  by  the  grantor,  a  bona  fide  purchaser 
from  the  mortgagee  for  value,  without  actual  notice  of  the  defea- 
sance, or  of  the  fact  that  the  deed  was  intended  as  a  mortgage,  is 
protected  under  the  provisions  of  sections  2925  and  2950  of  the 
Civil  Code,  and  became  the  real  owner  of  the  lot. 

Id. — Entry  of  Decree  of  Foreclosure — Absence  of  Notice  of  Lis 
Pendens — Constructive  Notice. — The  pendency  of  an  action  for 
the  foreclosure  of  a  mortgage  by  deed  absolute  is  not  constructive 
notice  to  a  bona  fide  purchaser  from  the  mortgagee,  where  no  no- 
tice of  lis  pendens  appears  of  record;  nor  is  sucb  purchaser  bound 
to  take  constructive  notice  of  the  mere  entry  of  a  decree  of  fore- 
closure in  such  action  where  there  is  no  sale  or  docketing  of  the 
judgment  therein. 

Adverse  Possession — Payment  of  Taxes  by  Legal  Owner — Repay- 
ment BY  Occupant. — Where  the  taxes  upon  a  lot  were  assessed  to 
and  paid  by  the  legal  owner  of  the  lot,  the  lien  thereof  was  gone, 
and  any  subsequent  repayment  of  such  taxes  in  any  year  by  an 
occupant  of  the  lot  could  not  serve  to  ground  or  maintain  an  ad- 
verse possession  by  such  occupant  under  section  325  of  the  Code  of 
Civil*  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.  D.  J.  Murphy,  Judge. 

The  facts  are  stated  in  the  opinion. 

William  H.  Fifield,  for  Appellants. 

Moses  G.  Cobb,  for  Respondent. 

BELCHER,  C. — This  is  an  action  of  ejectment  to  recover  pos- 
session of  a  lot  of  land  situated  at  the  southeast  comer  of  Sac- 
ramento and  Steiner  streets,  in  the  city  of  San  Francisco.  The 
complaint  is  in  the  usual  form,  alleging  plaintiff^s  ownership  of 
the  lot  in  fee  and  her  ouster  therefrom  by  defendants.   The  an- 
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Bwer  denies  the  allegations  of  the  complaint  and  alleges  that  at 
all  the  times  mentioned  in  the  complaint  the  defendant,  George 
W.  Osbome,  was,  and  still  is,  the  owner  in  fee,  in  possession  and 
entitled  to  the  possession  of  the  said  lot,  and  further  pleads  in 
bar  of  the  action  the  statute  of  limitations. 

The  case  was  tried  by  the  court  without  a  jury,  and  the  find- 
ings upon  all  the  issues  raised  by  the  pleadings  were  in  favor  of 
the  plaintiff  and  against  the  defendants.  Judgment  was  accord- 
ingly entered  that  plaintiff  recover  possession  of  the  lot,  with 
damages  for  its  use  and  occupation,  and  costs  of  suit;  and  from 
that  judgment  defendants  have  appealed  on  the  judgment-roll. 

The  findings  are  in  substance  as  follows :  P.  H.  Blake  was  the 
owner  of  the  lot  in  controversy,  and  in  April,  1870,  conveyed  the 
same  to  William  B.  Latham,  Jr.,  by  a  deed  absolute  in  form,  but 
intended  as  a  mortgage.  The  deed  was  dated  April  5th,  acknowl- 
edged April  6th,  and  duly  recorded  April  7,  1870.  At  the  time 
the  deed  was  given  Latham  executed  to  Blake  a  defeasance,  which 
was  acknowledged  by  Blake  alone  May  7,  1883,  and  on  the  same 
day  recorded  in  a  book  of  miscellaneous  records  in  the  office  of 
the  city  and  county  recorder.  At  some  time,  when  not  stated, 
Latham  commenced  an  action  in  the  district  court  of  the  twenty- 
third  judicial  district  to  foreclose  the  mortgage  created  by  said 
deed  and  defeasance,  and  on  December  31,  1879,  obtained  a  de- 
cree foreclosing  Blake's  right  of  redemption  under  said  deed  and 
defeasance,  and  ordering  a  sale  of  said  lot  of  land,  with  other  lots 
in  foreclosure.  Thereafter  for  a  valuable  consideration  Latham 
executed  to  the  plaintiff  a  deed  of  the  said  lot,  which  was  dated 
February  14,  1880,  acknowledged  April  2,  1880,  and  duly  record- 
ed October  6,  1881.  At  the  time  of  the  delivery  to  and  receipt 
of  said  deed  by  the  plaintiff,  she  had  no  actual  notice  of  the  ex- 
istence of  said  defeasance,  or  that  the  said  deed  from  Blake  to 
Latham  was  in  fact  a  mortgage  as  between  the  parties  thereto. 
On  May  6,  1881,  while  the  said  decree  of  foreclosure  remained 
unexecuted,  one  Page  recovered  against  Latham  in  the  superior 
court  of  San  Francisco  a  money  judgment  for  the  sum  of  $6,- 
544.84,  and  $195.25  costs  of  suit.  On  this  judgment  an  execu- 
tion was  issued,  and  thereunder,  on  October  6,  1881,  the  lot  in 
question  was  sold  by  the  sheriff  to  the  plaintiff  herein  for  the 
sum  of  $520,  and  on  December  19,  1888,  no  redemption  of  said 
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lot  from  said  sale  having  been  made,  the  sheriff  executed  to  the 
plaintiff  a  deed  of  "all  the  estate,  right,  title,  and  interest  which 
William  B.  Latham,  Jr.,  had  on  the  sixth  day  of  May,  1881,  or  at 
any  time  afterward"  in  said  lot  of  land,  which  deed  was  ac- 
knowledged and  afterward  duly  recorded.  At  this  same  execu- 
tion sale  other  lands  of  Latham  were  sold,  and  the  aggregate 
imount  realized  from  the  sale  was  $5,200,  which  was  applied 
in  satisfaction  of  the  said  judgment,  leaving  a  balance  due  there- 
on of  $219.  On  March  8,  1882,  an  alias  execution  was  issued  for 
the  balance  of  $219  due  on  the  said  judgment,  and  on  the  next 
day  was  levied  upon  the  judgment  and  decree  of  foreclosure  in 
"the  suit  of  Latham  v,  Blake,  Thereafter,  on  the  15th  of  the 
same  month,  the  said  judgment  and  decree  was  sold  by  the  sher- 
iff, under  said  alias  writ,  to  the  defendant,  6.  W.  Osborne  for  the 
sum  of  $603.05,  and  on  the  next  day  a  certificate  of  sale  for  the 
same  was  issued  to  him.  On  May  25,  1882,  said  Osborne,  claim- 
ing to  have  succeeded  to  the  interest  of  Latham  in  the  said  judg- 
ment and  decree,  procured  an  order  of  sale  to  be  issued  on  the 
decree,  and  under  it  caused  the  sheriff,  after  the  usual  notice, 
to  sell  the  lots  mentioned  in  the  decree,  including  the  lot  in 
controversy  here,  of  which  he  became  the  purchaser.  On  Decem- 
ber 28,  1882,  no  redemption  having  been  made,  the  sheriff  exe- 
cuted and  delivered  to  Osborne  a  deed  of  all  the  right,  title,  and 
interest  of  the  judgment  debtor,  Blake,  in  the  said  lot,  and  which 
he  had  therein  on  the  5th  of  April,  1870.  Upon  receipt  of  this 
deed  Osborne  entered  into  possession  of  the  said  lot,  fenced  the 
same,  and  by  himself  and  tenants  had  held  such  possession  ever 
since,  claiming  title  to  the  lot  under  said  deed.  On  October  13, 
1884,  Latham  assigned  his  interest  in  the  said  judgment  and  de- 
cree of  foreclosure  to  one  Rowe,  and  thereupon  Rowe  applied  to 
the  court  for  an  order  requiring  the  clerk  of  the  court  to  issue 
an  order  of  sale  upon  the  judgment  and  decree  in  his  behalf  as 
assignee,  notwithstanding  the  order  of  sale  issued  thereon  to  Os- 
borne, as  before  stated.  The  order  so  applied  for  was  granted; 
and  from  that  order  Osborne  appealed  to  the  supreme  court 
{Latham  v.  Blake,77  Cal.  646), where  it  was  adjudged  and  deter- 
mined that  the  purchase  by  Osborne  of  said  judgment  and  decree 
under  the  said  execution  sale,  was  of  no  effect,  and  such  sale  was 
ineffectual  to  transfer  said  judgment  and  decree  to  Osborne  and 
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he  took  nothing  thereby,  wherefore  the  order  appealed  from  was 
affirmed.  This  action  was  commenced  in  November,  1891,  and 
during  each  of  the  five  years  next  preceding  its  commencement 
all  taxes  levied  upon  the  said  lot  were  assessed  to  the  plaintiff 
only,  and  were  fully  paid  and  discharged  by  her.  Osbome  also 
paid  the  said  taxes,  but,  except  in  the  years  1889  and  1890,  he 
paid  them  after  they  had  been  paid  by  plaintiff. 

Upon  these  facts  the  court  found  that  at  the  time  of  the  com- 
mencement of  the  action  the  plaintiff  was,  and  still  is,  the  owner 
in  fee  of  the  said  lot,  and  entitled  to  the  possession  thereof,  and 
her  cause  of  action  was  not  barred  by  the  provisions  of  any  of 
the  sections  of  the  Code  of  Civil  Procedure  pleaded  in  bar  there- 
of. 

On  this  appeal  the  only  question  to  be  decided  is,  Do  the  find- 
ings justify  and  support  the  judgment  ? 

1.  Section  2926  of  the  Civil  Code  provides :  "The  fact  that  a 
transfer  was  made  subject  to  defeasance  on  a  condition  may,  for 
the  purpose  of  showing  such  transfer  to  be  a  mortgage,  be  proved 
(except  as  against  a  subsequent  purchaser  or  incumbrancer  for 
value  and  without  notice),  though  the  fact  does  not  appear  by 
the  terms  of  the  instrument.^' 

And  section  2960  of  the  same  code  provides :  ^TVhen  a  grant 
of  real  property  purports  to  be  an  absolute  conveyance,  but  i^ 
intended  to  be  defeasible  on  the  performance  of  certain  condi- 
tions, such  grant  is  not  defeated  or  affected  as  against  any  per- 
son other  than  the  grantee  or  his  heirs  or  devisees,  or  persons 
having  actual  notice,  unless  an  instrument  of  defeasance,  duly 
executed  and  acknowledged,  shall  have  been  recorded  in  the  of- 
fice of  the  coimty  recorder  of  the  county  where  the  property  is 
situated.** 

Under  these  sections,  if  the  plaintiff  purchased  the  lot  in  con- 
troversy from  Latham  for  value,  and  without  notice  that  the 
deed  to  him  was  intended  as  a  mortgage,  she  took  a  good  title 
and  became-  the  real  owner  of  the  lot.  See  Pico  v.  Oallardo,  62 
Cal.  206,  where  it  was  held  that  if  land  is  conveyed  by  a  deed 
absolute  in  form,  as  security  for  the  payment  of  money  loaned, 
a  purchaser  from  the  grantee,  without  notice  that  the  grant  was 
intended  as  a  mortgage,  acquires  a  title  free  from  the  equity  of 
the  grantor. 
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That  plaintiff  paid  a  yaluable  consideration  for  the  lot,  and 
that  thiQ  defeasance  was  not  then  recorded  is  not  denied.  The 
court  found  that  she  had  no  ^^actual  notice/'  but  appellants  con- 
tend that  she  must  be  deemed  to  have  had  constructive  notice, 
because  the  decree  of  foreclosure  was  entered  before  her  deed  was 
executed. 

No  lis  pendens  was  filed,  and  '^the  mere  pendency  of  a  suit 
does  not,  as  at  common  law,  charge  the  subsequent  purchaser. 
A  notice  of  lis  pendens  must  appear  of  record."  {Wamock  v. 
Harlow,  96  Cal.  304;  31  Am.  St.  Eep.  209.)  The  code  makes  a 
docketed  money  judgment  a  lien  upon  all  the  real  property  of 
the  judgment  debtor  not  exempt  from  execution  in  the  county 
(Code  Ciy.  Proc.,sec.  671),  but  in  foreclosure  cases  the  docketing 
of  a  deficiency  judgment  only  creates  a  lien.  (Code  Civ.  Proc., 
sec.  726.)  Where  the  statute  provides  that  the  judgment  shall 
create  and  establish  a  lien  on  the  real  property  of  the  judgment 
debtor,  there  imdoubtedly  the  judgment  imparts  notice  of  such 
lien ;  but  we  know  of  no  statute  which  in  effect  declares  that  an 
unexecuted  decree  of  foreclosure  will  operate  to  impart  notice 
to  those  dealing  with  the  plaintiff  in  the  action  as  to  the  nature 
and  extent  of  his  interest  in  the  land  foreclosed  upon.  We  con- 
clude, therefore,  that  the  plaintiff  did  not,  when  her  deed  was 
executed,  have  constructi^ve  notice  that  the  deed  to  Latham,  her 
grantor^  was  in  fact  only  a  mortgage.  The  cases  cited  by  appel- 
lants, when  properly  considered,  do  not  sustain  their  contention 
and  need  not  be  specially  noticed. 

2.  Appellants  furthed  contend  that  prior  to  the  commence- 
ment of  this  action  defendant  Osborne  had  acquired  title  to  the 
said  lot  by  adverse  possession,  and  that  the  court  erred  in  finding 
that  the  plaintiff's  cause  of  action  was  not  barred  by  the  statute 
of  limitations. 

Since  1878  every  claim  of  title  to  real  property  by  adverse  pos- 
session has  been  subject  to  the  provision  expressed  in  section  325 
of  the  Code  of  Civil  Procedure  "that  in  no  case  shall  adverse  pos- 
session be  considered  established  under  the  provision  of  any  sec- 
tion or  sections  of  this  code,  unless  it  shall  be  shown  that  the 
land  has  been  occupied  and  claimed  for  the  period  of  five  years 
continuously,  and  the  party  or  persons,  their  predecessors  and 
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grantors,  have  paid  all  the  taxes,  state,  county  or  municipal, 
which  have  been  levied  and  assessed  upon  such  land.^^ 

It  appears  that  during  the  five  years  next  preceding  the  com- 
mencement of  the  action  the  said  lot  was  assessed  to  the  plaintiff 
alone,  and  she  paid  in  full  all  the  taxes  levied  and  assessed  there- 
on. It  is  true  Osborne  also  paid  the  taxes,  but,  except  in  two 
of  the  said  years,  he  paid  them  after  they  had  been  paid  by  her. 

In  Hayes  v.  County  of  Los  Angeles,  99  Cal.  74,  it  is  said  on 
page  78 :  *TVTien  the  taxes  upon  property  have  for  a  given  fiscal 
year  been  once  paid  by  the  owner,  the  county  has  no  right  or 
power  to  sell  or  in  any  manner  affect  or  encumber  the  land  by  a 
sale  thereof.  The  lien  of  the  tax  is  gone.^*  And  in  Oavanaugh 
V,  Jackson,  99  Cal.  672,  it  is  said  by  Mr.  Justice  Harrison,  in  his 
concurring  opinion :  ^*When  the  taxes  upon  a  parcel  of  land  have 
been  once  paid  the  burden  is  removed,  and  there  no  longer  re- 
mains any  tax  to  be  paid.  Such  pa3rment  may  be  made  by  any 
person  claiming  an  interest  in  the  land,  and  the  effect  of  such 
payment  will  be  to  discharge  the  land  from  the  burden  of  the 
tax,  and,  as  there  is  thereafter  no  obligation  upon  anyone  to  pay 
the  tax,  no  right  can  be  acquired  by  making  a  payment  of  the 
amount  of  the  tax  to  the  tax  collector."  And  again :  ^TEf ,  when 
he  [the  adverse  claimant]  offers  to  make  a  payment  to  the  tax 
collector,  the  tax  which  has  been  levied  has  been  already  paid, 
he  cannot  comply  with  one  of  the  requirements  of  the  statute 
and  must  fail  to  acquire  a  title  by  adverse  possession."    • 

In  that  case,  it  appeared  that  the  land  in  controversy  had  been 
occupied  by  the  adverse  claimant  for  six  years  and  assessed  to 
him  each  of  those  years,  and  that  all  taxes  levied  thereon  were 
paid  by  him.  It  was  also  assessed  to  the  owner  for  three  of  the 
said  years,  and  the  taxes  levied  thereon  were  paid  by  said  owner. 
But  it  did  not  appear  which  of  the  parties  paid  first.  The  court 
below  gave  judgment  in  favor  of  the  adverse  claimant,  and  on 
appeal  the  judgment  was  affirmed. 

That  case  is  clearly  distinguishable  from  this,  for  here  the  lot 
in  controversy  was  never  assessed  to  Osborne  and  the  tax  collector 
had  no  right  to  accept  the  taxes  from  him  after  they  had  been 
fully  paid  by  the  plaintiff.  As  applied  to  the  facts  of  this  case, 
we  think  the  language  of  Mr.  Justice  Harrison,  above  quoted, 
states  the  law  correctly  and  sliould  be  followed. 
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If  this  be  not  so,  then  the  owner  of  property  might  be  de- 
prived of  it  without  any  fault  on  his  part  and  by  the  wrongful 
act  of  another.  For  example,  suppose  A  were  the  owner  of  a 
lot  of  land,  which  he  did  not  wish  to  improve  or  occupy,  but  was 
waiting  till  he  could  sell  it  for  a  better  price.  He  had  the  prop- 
erty assessed  to  himself  every  year,  and  regularly  paid  all  the 
taxes  levied  thereon.  B,  seeing  the  lot  vacant,  took  possession 
of  it,  fenced  it  in,  and  used  it  for  pasturing  his  cows  or  goats, 
without  any  objection  on  A*s  part,  for  the  period  of  five  years. 
The  lot  was  never  assessed  to  B,  but  each  year,  after  the  taxes 
thereon  had  been  fidly  paid  and  discharged  by  A,  he  went  to 
the  tax  collector  and  again  offered  to  pay  them,  and  that  officer 
accepted  such  payments.  Gan  it  be  true  that,  under  such  cir- 
cumstances, B,  when  called  upon  to  leave  the  lot,  could  success- 
fully assert  that  he  had  paid  all  the  taxes  levied  and  assessed 
upon  the  lot  for  five  years,  and  had  acquired  title  thereto  under 
the  statute  of  limitations  ?    We  think  not. 

It  must  be  held,  therefore,  that  Osborne  had  not  acquired  title 
to  the  said  lot  by  adverse  possession. 

3.  It  is  objected  that  some  of  the  findings  are  inconsistent  with 
and  contradictory  of  others,  but  we  see  no  good  ground  for  this 
complaint.  The  findings,  when  read  together,  seem  fairly  to 
cover  the  whole  case  and  to  justify  and  support  the  judgment. 

The  judgment  should  be  affirmed. 

Searls,  G.,  and  Britt,  G.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment  is 
affirmed. 

Harrison,  J.,  Van  Fleet,  J. 

Garoutte,  J.,  concurred  in  the  judgment 

Hearing  in  Bank  denied. 
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[S.  F.  No.  717.     Department  Two.— November  3,  1897.] 

E.  E.  THOMASON,  Eespondent,  v.  JOSEPH  CUNEO  et  al., 

Appellants. 

STBEET    ASSESSICENT — BOUITDABIES    OF    DiSTBICT — ^DeSOBIPTIOK    IN    BeS- 
OLUTION   OF   iNTBWnON — ^ANGLES   AND     DIRECTIONS     CONTROLLED     BY 

Streets  and  Fixed  Points.  —  In  determining  the  validity  of  a 
street  assessment^  the  boundaries  of  the  assessment  district  fixed 
by  the  resolution  of  intention  will  not  be  construed  as  not  includ- 
ing a  definite  piece  of  land,  merely  because  the  calls  for  the  angles 
and  directions  of  the  lines  are  at  variance  with  the  calls  for  streets 
and  fixed  points  upon  them,  but  the  streets  will  be  considered  as 
monuments  controlling  the  angles  which  they  or  their  parallels  are 
supposed  to  make  with  each  other,  and  a  fixed  point  on  a  street 
will  control  the  direction  of  a  line  supposed  to  be  parallel  with 
another  street,  and  it  ic  sufficient  if  a  surveyor,  by  rejecting  the 
erroneous  calls  for  angles  and  directions,  can  definitely  locate  the 
boundaries  of  the  assessment  district  by  means  of  the  streets  and 
fixed  points  upon  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.   J.  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  P.  Langhome,  and  James  M.  Allen,  for  Appellants. 

J.  C.  Bates,  for  Respondent. 

McFAKLAND,  J. — This  is  an  appeal  by  defendants  from  a 
judgment  of  plaintiff  in  an  action  to  foreclose  the  lien  of  a  street 
assessment,  in  the  city  and  county  of  San  Francisco,  and  from 
an  order  denying  defendants'  motion  for  a  new  trial. 

The  only  point  made  by  appellants  is,  that  the  board  of  super- 
visors did  not  acquire  jurisdiction  to  order  the  work  done,  be- 
cause they  failed  to  declare  and  describe  in  the  resolution  of  in- 
tention any  assessment  district  as  required  by  section  3  of  the 
street  law — ^it  being  admitted  that  such  declaration  and  descrip- 
tion are  jurisdictional.  The  contention  of  appellants  is,  that  the 
calls  of  the  description  in  the  resolution  of  intention  do  not  in- 
clude any  district  or  piece  of  land  whatsoever — ^that  they  do  not 
dose  at  the  initial  point.  It  is  clear  that  the  diagram  prepared 
by  the  official  surveyor  and  attached  to  the  assessment  does  show 
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the  exterior  boundaries  of  the  alleged  assessment  district,  and 
includes  a  definite  piece  of  land;  but  it  is  contended  that  the 
surveyor  could  not  properly  produce  the  diagram  from  the  de- 
scription in  the  resolution  of  intention.  We  do  not  think,  how- 
ever, that  this  contention  can  be  maintained. 

In  construing  a  description,  monuments  and  fixed  points  con- 
trol courses,  distances,  and  angles.  In  the  case  at  bar,  there  is 
no  question  as  to  the  initial  point;  it  is  "a  point  on  the  east  side 
of  Kentucky  street  one  hundred  and  five  (106)  feet,  northerly 
from  the  northeasterly  comer  of  Kentucky  street  and  Second 
avenue  south/^  The  first  course  is  "thence  running  southeasterly 
and  parallel  with  Second  avenue  south  four  hundred  (400)  feet,'' 
and  there  is  no  dispute  as  to  this  course.  The  second  course  is 
"thence  at  right  angles  southwesterly  and  parallel  with  Railroad 
avenue  to  the  center  line  of  Eighteenth  avenue  south."  This 
line,  if  run  at  right  angles  with  the  first  course,  would  not  be  par- 
allel with  Eailroad  avenue;  if  run  parallel  with  said  avenue  it 
makes  an  angle  with  the  first  course  somewhat  greater  than  a 
right  angle.  But  here  the  monument  is  the  street — Railroad  av- 
enue; and  the  surveyor  properly  run  the  line  southwesterly  and 
parallel  with  the  street,  rejecting  the  term  "at  right  angles"  as 
controlled  by  the  monument.  The  same  thing  was  done  with  re- 
spect to  the  third  course,  which  is  "thence  at  right  angles  north- 
westerly and  parallel  with  Eighteenth  avenue  south  eight 
hundred  and  eighty  (880)  feet";  the  line  was  run  parallel  with 
the  avenue,  although  the  angle  thus  made  with  the  previous 
course  was  somewhat  less  than  a  right  angle.  The  fourth 
course  is:  "thence  at  right  angles  northeasterly  and  par- 
allel with  Railroad  avenue,"  to  a  definitely  fixed  point,  •  to 
wit:  "to  a  point  four  hundred  (400)  feet  northwesterly  from 
the  westerly  line  of  Kentucky  street  and  one  hundred  and 
five  (105)  feet  northeasterly  from  the  northeasterly  line  of 
Second  avenue  south."  This  line,  in  order  to  reach  the  said 
fixed  point,  varies  a  very  little  from  an  exact  parallel  with 
Railroad  avenue;  but  here  the  fixed  point  controls  the  other 
calls,  and  the  surveyor  properly  ran  from  the  end  of  the 
previous  course  in  a  direct  line  to  the  said  fixed  point.  The 
fifth  and  last  course  is:  "thence  at  right  angles  southeasterly 
and  parallel  with  Second  avenue  south  to  the  point  of  com-. 
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mencement."  A  line  from  the  said  fixed  point  at  the  end  of 
the  fourth  course  to  the  point  of  commencement  is  very  slight- 
ly out  of  parallel  with  Second  avenue;  but  the  same  rule  which 
we  have  applied  to  the  fourth  course  applies  here,  and  the  sur- 
veyor properly  ran  the  line  straight  from  the  one  fixed  point  to 
the  other. 

The  judgment  and  order  appealed  from  are  aflSrmed. 

Henshaw,  J.,  and  Temple,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1032.     In  Bank.— November  6,  1897.] 

In  the  Matter  of  the  Estate  of  HIRAM  A.  PEARSONS,  De- 
ceased. 

Estates  of  I>ecxa8Bd  Persons — Decree  of  Distribution  not  Entered 
IN  Minute  Book — Premature  Appeal — Dismissal. — A  decree  of 
distribution  of  the  estate  of  a  deceased  person  is  not  entered,  within 
the  meaning  of  section  1715  of  the  Code  of  Civil  Procedure,  which 
provides  than  an  appeal  in  probate  proceedings  "must  be  taken 
within  sixty  days  after  the  order,  decree,  or  judgment  is  entered,' 
until  it  is  '^entered  at  length  in  the  minute  book  of  the  court"  as 
provided  in  section  1704  of  the  same  code;  and  an  appeal  taken 
therefrom  before  such  entry  is  premature,  and  vests  the  appellate 
court  with  no  jurisdiction  of  the  cause,  and  will  be  dismissed. 

Id. — Entry  in  Clerk's  Register—Misleading  of  Appelant— Failure 
to  Make  Inquiry. — An  entry  in  the  clerk's  register  of  actions  not- 
ing an  entry  of  decree  in  the  minutes,  which  had  in  truth  no  ref- 
erence to  its  final  entry  at  large  in  the  minute-book,  but  only  to 
an  entry  made  by  the  courtroom  clerk  in  his  rough  daily  minutes 
of  proceedings,  of  the  fact  that  the  decree  had  been  made  and  filed, 
is  not  such  an  entry  as  could  be  conclusive  in  favor  of  the  appel- 
lants that  the  decree  had  been  finally  entered,  where  it  appears 
that  they  could  have  ascertained  the  true  meaning  of  the  entry  by 
inquiry  in  the  clerk's  office,  and  although  the  appellant's  were  mis- 
led by  such  entry  in  the  register  through  failure  to  make  inquiry, 
thai  fact  cannot  confer  rights  upon  them  which  they  otherwise 
have  not. 

lb. — Estoppel  of  Respondents  —  Jurisdiction.  —  No  estoppel  of  re- 
spondents by  their  acts  from  pressing  a  motion  to  dismiss  si  pre- 
mature appeal  can  avail  the  appellants,  conceding  that  the  facts 
show  such  estoppel,  as  the  court  has  no  jurisdiction  to  entertain 
such  an  Appeal,  and,  upon  the  fact  appearing,  it  will  be  dismissed 
of  the  court's  own  moti<xi. 
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MOTION  in  the  Supreme  Court  by  Bespondents  to  dismiss 
an  appeal  from  a  decree  of  distribution  of  the  estate  of  a  deceased 
person,  rendered  in  the  Superior  Court  of  the  City  and  County 
of  San  Francisco.    J.  V.  Coflfey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  P.  Hanlon,  for  Appellant. 

Joseph  Hutchinson,  George  W.  Haight,  Joseph  Naphtaly,  and 
A.  N.  Drown,  for  the  motion  to  dismiss,  in  behalf  of  the  several 
Bespondents  represented  by  each. 

VAN  PLEET,  J. — Motion  to  dismiss  an  appeal  from  'a  decree 
of  final  distribution,  on  the  ground  that  it  was  prematurely  ta- 
ken. 

Section  1704  of  the  Code  of  Civil  Procedure  requires  that  all 
orders  and  decrees  in  probate  proceedings  "must  be  entered  at 
length  in  the  minute  book  of  the  court";  and  section  1716  of 
said  code  provides  that  an  appeal  "must  be  taken  within  sixty 
days  after  the  order,  decree,  or  judgment  is  entered."  A  de- 
cree is  entered  within  the  meaning  of  the  last  section  when  it  is 
"entered  at  length  in  the  minute-book  of  the  court,"  as  pro- 
vided in  section  1704;  and  an  appeal  taken  before  such  entry  is 
premature  and  vests  this  court  with  no  jurisdiction  of  the  cause, 
and  will  be  dismissed.  (In  re  Rose,  72  Cal.  677;  Home  of  Ine- 
briates V.  Kaplan,  84  Cal.  486;  Menzies  v.Watson,  105  Cal.109.) 

The  decree  in  this  instance  was  signed  by  the  judge  November 
24,  1896,  and  filed  with  the  clerk  on  the  following  day,  Novem- 
ber 25th;  but  it  was  not  entered  in  the  minutes  imtil  December 
14th  following.  The  notice  of  appeal  was  served  and  filed  No- 
vember 30th,  and  the  bond  on  appeal  filed  December  3,  1896. 
It  thus  appears  that  the  appeal  was  perfected  some  eleven  days 
prior  to  the  entry  of  the  decree,  and  was  therefore  premature. 

Appellant^s  counsel  contends,  however,  that  he  was  misled 
into  taking  the  appeal  thus  early  by  an  entry  found  on  the  clerk's 
register,  which  tended  to  indicate,  and  which  he  interpreted  to 
mean,  that  the  decree  had  been  entered  on  November  25,  1806; 
and  he  contends  that  inasmuch  as  the  register  is  an  official  rec- 
ord which  the  clerk  is  required  to  keep,  in  which  the  successive 
steps  in  the  proceeding  are  to  be  correctly  noted,  and  as  this 
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record  is  intended  to  inform  appellant  of  the  initial  point  of  hia 
right  to  appeal,  it  must  be  held  to  be  conclusive  of  the  facts  it 
recites.  But  if  such  record  would  be  held  conclusive  in  any 
case  where,  as  here,  the  actual  entry  of  the  decree  is  the  fact 
which  initiates  the  right  {Menzies  v.  Watson,  supra),  before  it 
could  be  so  held  it  should  appear  that  it  was  intended  as  a  rec- 
ord of  such  fact.  In  this  instance  it  appears  without  conflict 
that  the  entry  in  the  register  upon  which  appellants  relied  for 
their  information  had  in  truth  no  reference  to  the  fact  of  the 
entering  at  length  of  the  decree  in  the  minute-book,  and  was 
not  intended  to  record  that  fact ;  but  that  it  referred  to  a  wholly 
different  step — an  entry  by  the  courtroom  clerk,  in  his  rough 
daily  minutes  of  proceedings,  of  the  fact  that  the  decree  had  been 
made  and  filed  on  Xovember  25th.  It  further  appeared  that  the 
appellant  could  readily  have  ascertained  the  true  signification 
of  such  entry  by  inquiry  in  the  clerk^s  ofl5ce.  The  fact,  then, 
that  appellants  were  misled  by  said  entry,  through  their  failure 
to  make  inquiry,  cannot  give  them  rights  which  they  otherwise 
have  not. 

The  objection  that  respondents  are  estopped  by  their  acts  from 
pressing  this  motion  cannot  avail  appellants,  even  if  it  be  con- 
ceded that  the  facts  show  such  estoppel.  Where  the  appeal  ia 
premature,  equally  with  where  it  is  too  late,  this  court  has  no  jur- 
isdiction to  entertain  it,  and,  upon  the  fact  appearing,  it  will  be 
dismissed  of  the  court^s  own  motion. 

The  appeal  is  dismissed. 

Harrison,  J.,  McParland,  J.,  Temple,  J.,  and  Qarroutte,  J., 
concurred. 

Behearing  denied. 
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[S.  F.  No.  698.    Department  One. — November  6,  1897.] 

SANTA  ROSA  LIGHTING  COMPANY,  AppeUant,  v.  E.  R 
WOODWARD  et  al.,  Respondents. 

MuinciPAi.  Corporations — ^Liohttno  Streets  —  LmnsQ  Contract — 
Demand  on  City  Counctl. — The  city  council  or  boards  of  trustees 
of  municipalities  are  charged  with  notice  of  the  act  of  March  26, 
1895,  requiring  the  letting  of  contracts  for  lighting  public  streets, 
and  it  is  not  necessary  for  a  party  seeking  to  compel  them  to  com- 
ply with  the  requirements  of  that  act  to  embody  in  his  formal  de- 
mand all  its  provisions  or  to  specifically  point  out  the  steps  de- 
manded to  be  taken.  It  is  sufficient,  so  far  as  the  demand  is 
concerned,  to  make  it  upon  the  council. 

Id. — Discretion  as  to  Liohtino  Streets — Mandamus  to  Compel  Ad- 
vertisement FOR  Bids. — The  courts  will  not  compel  a  city  council 
to  exercise  its  discretion  as  to  whether  the  streets  of  its  munici- 
pality should  or  should  not  be  lighted;  but  where  its  past  and 
present  official  conduct  unmistakably  show  that  it  has  determined 
that  the  city  should  be  lighted  by  electricity,  and  there  is  no  valid 
binding  contract  standing  in  the  way  of  proceeding  under  the  act 
of  1896,  a  writ  of  mandate  will  lie  at  the  instance  of  a  taxpayer 
to  compel  it  to  advertise  for  bids  for  such  lighting,  as  required  by 
that  act,  without  any  showing  by  him  of  actual  pecuniary  damage. 
It  will  be  presumed  that  the  disregard  by  the  council  of  the  re- 
quirements of  the  statute  is  injurious. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sonoma 
County  and  from  an  order  refusing  a  new  trial.  William  R. 
Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion. 

E.  S.  Pillsbury,  and  James  W.  Oates,  for  Appellant. 

W.  E.  MeConnell,  and  0.  0.  Webber,  for  Respondents. 

CHIPMAN,  C— On  November  19,  1895,  the  judge  of  the 
superior  court  of  Sonoma  county  issued  the  alternative  writ  of 
the  court  directed  to  the  defendants,  the  common  council  of  the 
city  of  Santa  Rosa,  commanding  them  to  advertise,  as  rciTiired 
by  law,  for  bids  for  the  lighting  of  the  streets  and  public  uiiild- 
ings  and  other  public  places  of  said  city,  and  to  show  cause  why 
a  peremptory  writ  of  mandate  should  not  issue  requiring  them 
so  to  act. 

A  demurrer  to  the  original  petition  was  sustained  and  ten  days 
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given  to  amend,  and  in  the  meantime  the  alternative  writ  was 
continued  in  force. 

A  verified  amended  petition  was  filed  and  a  verified  answer 
was  filed.  The  cause  was  tried  by  the  couri;,  and  judgment  went 
for  defendants  dismissing  the  writ.  Plaintiff  appeals  from  the 
judgment  and  from  the  order  denying  its  motion  for  a  new  trial. 

It  is  sought  to  compel  the  defendants  to  advertise  for  sealed 
proposals  for  lighting  the  city  and  to  let  a  contract  under  such 
advertisement.  The  action  is  brought  under  an  act  approved 
March  26,  1895  (Stats.  1895,  p.  191),  section  1.  "^he  act  pro- 
vides that  "before  any  city  ....  shall  enter  into  any  contract 

for  the  lighting  of  its  streets  ....  the   city   council 

shall  advertise  for  bids  for  such  lighting/*  etc.  Section  2  pro- 
vides that  "all  contracts  .  .  .  shall  be  let  to  the  lowest  bidder/' 
the  city  reserving  the  right  to  reject  all  bids.  Section  3  provides 
how  the  bids  are  to  be  submitted,  and  that  when  a  bid  is  accepted 
the  city  shall  enter  into  a  contract  embodying  the  specifications, 
etc.,  %ut  no  contract  shall  be  made  for  a  longer  period  than  one 
year  ....  and  shall  go  into  effect  within  six  months  after  the 
bid  is  approved.*'  Bespondents  contend  that,  while  injunction 
might  lie  if  the  council  was  lighting  the  streets  since  the  act  of 
1895,  without  a  contract,  appellant  has  not  shown  any  defined 
legal  right  in  itself  nor  a  corresponding  duty  devolved  upon  the 
cotmcil  which  they  have  refused  to  perform ;  that  there  must  be 
a  specific  act  specifically  demanded  of  defendants,  and  that  no 
such  demand  is  alleged  or  proven.  The  sixth  finding  of  fact  is : 
"That  plaintiff,  since  the  third  day  of  July,  1894,  prior  to  com- 
mencing the  suit,  requested  defendants  to  proceed  and  let  a  con- 
tract for  lighting  the  streets  of  the  city  of  Santa  Rosa,  but  did 
not  demand  that  said  council  proceed  in  any  specified  manner, 
and  did  not  specify  what  acts  defendants  should  perform  in  con- 
nection with  the  letting  of  said  contract.  That  defendants  did 
refuse  to  comply  with  plaintiff's  said  request,  and  have  not  since 
the  third  day  of  July  made  any  contracts  for  lighting  said 
streets."  Finding  XIV  is:  "That  the  plaintiff  subsequently  to 
July  31,  1894,  and  after  the  twenly-sixth  day  of  March,  1895, 
demanded  of  said  common  council  and  of  the  members  thereof 
that  they  have  the  lighting  of  the  streets  and  other  public  places 
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of  said  city  done  by  contract,  and  that  they  advertise  for  bids  for 
such  lighting." 

The  act  of  March  26,  1895,  is  a  part  of  our  statute  law  of 
which  defendants  had  notice.  It  was  not  incumbent  upon 
plaintiff  to  embody  in  a  formal  demand  all  the  provisions  of  the 
act  or  to  specifically  point  out  the  steps  demanded  to  be  taken. 
It  was  enough,  so  far  as  the  demand  was  concerned,  to  make  it 
upon  the  council,  as  the  court  found  was  done. 

Upon  the  proposition  that  the  courts  have  no  power  to  com- 
pel a  contract  to  be  entered  into,  respondents  cite  Splivalo  v, 
Bryan,  102  Cal.  403.  In  that  case,  it  was  found  that  the  statute 
relied  upon  left  the  matter,  whether  a  contract  to  sprinkle  a  pub- 
lis  highway  should  be  let  after  advertising  for  bids,  to  the  dis- 
cretion of  the  board  of  supervisors.  It  was  not  a  discretion 
alone  as  to  the  expediency  of  doing  the  work,  but  whether  it 
should  be  done  by  contract  upon  previous  advertisement.  An- 
other case  relied  upon  is  that  of  Boyce  v.  Ryan,  100  Cal.  265, 
where  it  was  sought  to  compel  the  district  attorney  of  a  county 
to  institute  a  suit.  Fairchild  v.  Wail,  93  Cal.  401,  is  also  cited 
upon  the  proposition  that  the  council  had  entered  into  a  con- 
tract, and  had  refused  to  make  another,  and  its  act  of  refusal 
was  final.  If  the  contract  of  July  3d,  upon  which  alone  defend- 
ants rely,  was  a  completed  and  valid  contract,  the  case  cited 
would  have  some  application,  but  not  otherwise,  and,  as  no  con- 
tract was  completed  at  that  time,  it  is  not  in  point.  It  will  not 
be  and  is  not  contended  that  the  courts  will  compel  a  city  council 
to  exercise  its  discretion  as  to  whether  the  streets  should  or 
should  not  be  lighted.  The  council,  having  all  the  facts  before 
it  as  to  the  financial  ability  of  the  corporation  to  incur  the  ex- 
pense, and  knowing  the  wish  of  the  citizens  and  property  hold- 
ers, alone  must  decide.  And  this  discretion  is  not  so  lodged 
with  the  council  as  that  the  courts  can  compel  its  exercise,  as  was 
said  could  be  done  in  Jacobs  v.  Board  of  Supervisors,  100  Cal. 
121,  where  the  constitution  devolved  a  duty  and  required  its  per- 
formance, to  wit,  the  fixing  of  water  rates  annually.  There  it 
was  held  that  the  writ  might  be  used  to  compel  the  exercise  of 
discretion,  but,  when  exercised,  it  could  not  be  used  to  compel 
an  abandonment  of  that  judgment.  Appellant  concedes,  for 
the  purposes  of  this  case,  that  the  coimcil  cannot  be  compelled 
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to  cause  the  streets  to  be  lighted  unless  it  has  determined  that 
the  streets  should  be  lighted ;  but  it  is  contended  that  as  soon  as 
it  has  so  determined  the  law  steps  in  and  prescribes  the  only 
mode  by  which  it  can  be  done,  which  is  by  contract  let  to  the 
lowest  bidder  after  bids  have  been  advertised  for  and  notice 
given  as  provided  in  the  act  of  1895. 

The  first  question  then  is,  Has  the  council  determined  that 
the  street  of  Santa  Bosa  shall  be  lighted?  This  can  be  an- 
swered only  by  referring  to  the  proceedings  disclosed  in  the  rec- 
ord. In  1891  the  council  made  a  contract  with  plaintiff  to  light 
the  streets  by  thirty  or  more  arc  electric  lamps  for  three  years 
from  August  Ist  of  that  year.  On  July  3,  1894,  it  resolved  to 
enter  into  a  contract  for  three  years  from  August  1,  1894,  with 
the  Merchants*  Lighting  Company,  to  light  the  streets  with  arc 
electric  lamps  in  such  number  as  the  council  might  determine, 
and  the  formal  written  contract  provided  for  thirty-five  or  more. 
This  contract  not  having  been  signed  by  the  mayor  or  anyone 
for  the  city,  the  council  made  a  temporary  arrangement  on  July 
31st  with  this  company  to  furnish  such  lights  as  might  be  re- 
quired. On  November  17,  1894,  it  rescinded  the  action  of  July 
3d.  On  May  14,  1895,  a  motion  to  shut  off  the  street  lights  was 
defeated.  The  council  ever  since  July  31,  1894,  has  been  ap- 
proving bills  rendered  for  lighting  the  streets.  The  practical 
situation  seems  to  be  that  there  was  no  completed  contract  en- 
tered into  on  July  3d;  that  the  contract  of  July  3 Ist  was  tem- 
porary, and  by  the  terms  of  the  offer  was  to  continue  only  during 
the  pendency  of  the  injunction  suit,  and  is  therefore  terminated, 
and  there  is  now  no  contract,  but  the  council  refuses  to  adver- 
tise for  bids  under  the  act  of  1895,  and  the  law  is  being  evaded 
(whether  purposely  or  not  cannot  be  said)  by  simply  assuming 
to  pay  for  the  service  under  the  contract  of  July  3d. 

The  council  when  this  action  was  brought  was  and  presuma- 
bly is  now  in  effect  making  contracts  from  day  to  day  to  light 
the  streets.  The  proceedings  show  with  sufficient  clearness  that 
the  council  have  determined  that  the  city  should  be  lighted  by 
arc  electric  lamps,  and  there  is  no  valid  binding  contract  stand- 
ing in  the  way  of  proceeding  under  the  act  of  1895  to  let  this 
service  as  therein  provided.  It  would  be  an  impeachment  of 
CXIX.  Cajl — 3 
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the  intelligence  and  enterprise  of  the  citizens  of  Santa  Bosa  to 
assume  that  they  desired  her  streets  to  go  unlighted.  I  think 
it  snflBciently  -appears  that  the  council  has  resolved  to  continue 
lighting  the  streets.  The  object  and  intention  of  the  act  of  1895 
are  too  plain  for  doubt  It  was  designed  to  secure  to  the  citi- 
zens and  tax  payers  of  cities  and  towns  the  advantage  of  open 
competition  and  to  secure  the  service  at  the  lowest  price  by  let- 
ting contracts  to  the  lowest  responsible  bidder.  I  do  not  be- 
lieve that  the  law  can  be  evaded  by  simply  employing  some  per- 
son or  corporation  from  day  to  day  to  perform  the  service.  A 
construction  of  the  law  that  would  allow  this  to  be  done  would 
nullify  the  object  of  its  enactment. 

Eespondent  contends  that  the  only  remedy  is  by  injunction  to 
stop  an  illegal  payment  of  the  warrants,  but  that  no  relief  can 
be  given  by  mandamus.  It  was  held  in  Ehy  v.  School  Trustees, 
87  Cal.  166,  that  the  equitable  remedy  does  not  deprive  a  party 
of  the  legal  remedy  by  mandamus.  The  court  below  found 
"that  the  burdens  of  taxation  have  not  been  increased  by  reason 
of  any  neglect  of  duty  on  the  part  of  the  council,  ....  by  rea- 
son of  paying  more  for  said  lights  than  it  otherwise  would/^  and 
"that  the  plaintiff  is  not  being  damaged  by  the  acts  of  defendants, 
and  their  taxes  have  not  been  increased  by  reason  of  any  neglect 
of  duty  on  the  part  of  defendants."  It  was  alleged  by  plaintiff 
and  not  denied  that  it  was  the  owner  of  real  estate  situated  in  the 
city  of  Santa  Eosa,  subject  to  taxation  by  said  city  for  city  pur- 
poses, and  was  at  all  the  time*  mentioned  in  the  petition  a  tax- 
payer of  said  city.  The  plaintiff  offered  to  furnish  the  lights  re- 
quired for  one  dollar  less  per  light  per  month  than  was  paid  to 
the  Merchants'  Lighting  Company,  and  there  is  no  evidence  that 
it  was  irresponsible  or  unable  to  perform  the  service ;  it  had  done 
so  for  three  years,  and  there  is  no  evidence  that  the  service  was 
unsatisfactory  to  the  council.  Besides,  as  a  tax  payer  plaintiff 
was  beneficially  interested,  and  I  do  not  think  it  essential,  upon 
an  application  in  a  proper  case  designed  to  compel  compliance 
with  statute  law,  that  the  party  must  show  actual  pecuniary  dam- 
age. It  should  be  presumed  that  where  the  law  enjoins  a  duty 
upon  a  municipal  body,  and  specifically  points  out  the  mode  of 
its  performance,  that  a  violation  of  that  duty  and  a  disregard  of 
the  mode  of  its  performance  will  work  injury. 
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In  my  opinion  the  iSndings  designated  as  II  and  III  stated 
above  are  not  supported  by  the  evidence.  There  are  other  find- 
ings more  or  less  dependent  upon  these  two  which  are  also  un- 
supported by  the  evidence. 

It  is  recommended  that  the  judgment  be  reversed  and  the  mo- 
tion for  a  new  trial  granted. 

Belcher,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed  and  the  motion  for  a  new  trial  is  granted. 

Garoutte,  J.,  Van  Fleet,  J.,  Harrison,  J. 


[S.  F.  No.  727.    Department  One. — November  9,  1897.] 

ISAAC  L.  THURBER,  Appellant,  v.  LOUISA  MEVES  et  al., 

Respondents. 

Specifio  Pertormaitce — Mutuality  of  Remedt. — While  it  is  a  general 
rule  that  mutuality  of  remedy  is  essential  to  authorize  the  specific 
performance  of  a  contract,  this  rule  does  not  require  that  such 
mutuality  shall  exist  in  all  cases  at  the  Inception  of  the  transao- 
tion. 

Id. — CJoNTRACT  FOB  PEHSONAL  Sebviges. — A  contract  tor  the  conveyance 
of  land,  in  consideration  of  personal  services  to  he  performed  by 
the  vendee,  may  be  specifically  enforced  at  the  instance  of  the  latter, 
after  such  services  have  been  fully  or  substantially  performed. 

Id. — Contract  for  Sale  as  Security  for  Loan — ^Equitable  Mortoagb 
— Time  of  Payment. — Where,  after  the  making  of  a  contract  for 
the  sale  of  land,  in  consideration  of  personal  services  to  be  per- 
formed by  the  vendee,  the  latter  borrows  a  sum  of  money  from  the 
vendor,  to  be  repaid  at  a  particular  date,  and  to  secure  the  payment 
thereof  agrees  that  the  contract  for  sale  should  be  held  as  security 
for  the  payment  of  the  loan,  and  that  the  right  to  the  conveyance 
should  be  dependent  upon  the  payment  thereof  at  the  times  and  in 
the  manner  mentioned  in  the  contract  of  loan,  in  addition  to  the 
other  conditi(His  precedent  to  the  conveyance,  such  second  agree- 
ment  in  in  the  nature  of  a  mere  equitable  mortgage  to  secure  the 
payment  of  the  loan,  and  as  its  purpose  could  not  be  defeated 
by  a  mere  failure  to  pay  in  accordance  with  its  terms,  a  failure  to 
pay  on  the  day  specified  would  not  defeat  the  vendee's  right  to  a 
specific  performance  of  the  contract  for  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Santa  Cruz  and  from  an  order  refusing  a  new  trial. 
J.  H.  Logan,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Julius  Lee,  for  Appellant. 
Spalsbury'ft  Burke,  for  Respondents. 

VAN"  FLEET,  J.— January  1,  1883,  plaintiff  made  a  contract 
in  writing  with  Otto  Meves,  under  which  Meves  entered  into 
the  immediate  possession  of  a  tract  of  about  forty  acres  of  land 
belonging  to  plaintiff,  the  whole  of  which  available  for  the  pur- 
pose Meves  was  to  clear  up  and  cultivate  to  such  fruit  tree8,grape 
vines  and  small  fruit  plants  as  should  be  furnished  for  the  pur- 
pose by  plaintiff — ^a  certain  acreage  to  be  cleared  and  set  out 
each  year  during  the  period  of  four  years ;  and  under  which  con- 
tract Meves  was  to  erect  certain  fences  and  open  up  a  certain 
private  way  or  road;  in  consideration  of  which  services  plaintiff 
was  to  convey  to  Meves  on  January  1,  1888,  the  title  to  the  north 
half  of  said  premises. 

On  March  10,  1884,  Meves  borrowed  of  plaintiff  one  hundred 
and  fifty  dollars,  for  which  he  gave  his  promissory  note  payable 
two  years  from  date,  with  interest  at  one  per  cent  per  month, 
payable  quarterly,  and  to  secure  payment  of  which  he  gave  plain- 
tiff a  writing  which  referred  to  the  first  mentioned  contract,  and 
provided  that  said  contract  should  be  held  as  security  for  pay- 
ment of  the  note,  and  making  the  right  to  the  conveyance  therein 
provided  for,  "dependent  upon  the  payment  thereof  at  the  times 
and  in  the  manner  mentioned  in  said  promissory  note,  in  addi- 
tion to  the  other  conditions  precedent  to  said  conveyance." 

August  14,  1889,  Meves  died,  and  March  10,  1890,  plaintiff 
brought  this  aciton  against  these  defendants,  the  heirs  of  Meves, 
to  quiet  title  to  the  north  half  of  the  land  described  in  said  first- 
mentioned  contract,  then  held  and  occupied  by  defendants,  and 
to  acquire  possession  thereof. 

In  a  cross-complaint  the  defendants  set  up  the  contracts  be- 
tween their  ancestor  and  plaintiff  above  referred  to,  alleged  a 
compliance  with  the  terms  of  the  first,  except  to  a  partial  extent 
wherein  compliance  was  prevented  by  certain  acts  of  plaintiff,  a 
tender  of  payment  of  said  note  and  willingness  and  readiness  to 
pay  any  amount  found  due  thereon,  and  prayed  that  plaintiff  be 
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decreed  to  convey  to  them  the  portion  of  land  stipulated  in  said 
contract.  The  court  below  found  the  facts  in  all  material  re- 
spects as  alleged  in  the  cross-complaint,  except  as  to  the  alleged 
tender  of  payment  of  th6  note,  and  made  a  decree  wherein 
plaintiff  is  required  to  convey  the  land  to  defendants  upon  pay- 
ment by  the  latter,  within  sixty  days,  of  the  amount  of  said  note 
and  accrued  interest. 

Plaintiff  appeals  from  the  judgment  and  from  an  order  deny- 
ing a  new  trial. 

1.  It  is  first  contended  that  inasmuch  as  the  principal  con- 
tract counted  on  by  defendants  was  entered  into  by  plaintiff 
solely  in  consideration  of  the  personal  services  of  Meves  to  be 
thereafter  rendered,  which  services  could  not  have  been  com- 
pelled by  plaintiff,  there  was  presented  at  the  time  the  contract 
was  entered  into  such  a  lack  of  mutuality  as  to  take  the  contract 
out  of  the  class  which  is  susceptible  of  specific  performance  by 
either  party.  While  it  is  a  general  and  well-established  rule  that 
mutuality  of  remedy  is  essential  to  authorize  the  specific  per- 
formance of  a  contract,  this  rule  does  not  require  that  such  mu- 
tuality shall  exist  in  all  cases  at  the  inception  of  the  transaction. 
Thus  in  the  case  of  Hall  v.  Center,  40  Cal.  63,  67,  speaking  of 
this  requirement,  it  is  said  by  our  predecessors :  "The  rule  is  one 
which  is  frequently  adverted  to,  is  well  understood,  and  the  rea- 
sons upon  which  it  is  rested  are  familiar.  But  the  exceptions  to 
its  operation  are  numerous.  Lord  Eedesdale,  in  Lawrenson  v. 
Butler,  1  Shoales  &  L.  13,  limits  its  application  to  a  case  Vhere 
nothing  has  been  done  in  pursuance  of  the  agreement,^  by  which 
it  is  to  be  understood  that  though  an  agreement  may,  at  the 
time  it  was  entered  into,  lack  the  element  of  mutuality,  and  for 
that  reason  may  not  be  then  such  an  agreement  as  equity  would 
enforce,  yet  if  the  party  seeking  relief  has  subsequently,  with  the 
knowledge  and  the  express  or  tacit  consent  of  the  other,  placed 
himself  in  such  a  position  that  it  would  be  a  fraud  for  that  other 
to  refuse  to  perform,  equity  will  relieve." 

The  principles  there  announced  are  sustained  in  the  later  cases 
of  Ballard  v.  Garr,  48  Cal.  74,  and  Howard  v,  Throckmorton,  AS 
Cal.  489.  And,  adverting  to  this  element  of  mutuality  and  the 
question  as  to  the  time  when  it  must  exist,  it  is  said  by  Mr.  Wa- 
terman :  "The  rule  as  to  the  time  is  to  be  taken  with  this  quali- 
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fication,  that  notwithstanding  the  contract  when  it  is  entered 
into  be  incapable  of  specific  performance  by  one  of  the  parties, 
or,  being  enforced  against  him,  yet  if  the  obligation  to  perform 
be  mutual  and  the  obstacle  to  performance  be  subsequently  over- 
come, a  decree  may  then  be  rendered.  If  the  plaintiff  has  per- 
formed his  part  of  the  agreement,  specific  performance  may  be 
decreed,  although  the  contract,  so  far  as  concerned  performance 
by  the  plaintiff,  was  originally  beyond  the  jurisdiction  of  the 
court'*:  Waterman  on  Specific  Performance,  sec.  199.  The 
authorities  cited  by  appellant  are  not  at  variance  with  this  qual- 
ification of  the  rule. 

And  while  an  obligation  to  perform  personal  services  is  one  of 
which  specific  enforcement  may  not  be  had  (Civ.  Code,  sec. 
3390),  this  rule  has  not  the  effect  to  defeat  the  right  to  have  the 
specific  benefit  of  an  enforceable  obligation  entered  into  in  con- 
sideration of  personal  services,  where  such  services  have  been 
fully  or  substantially  performed.  (Ballard  v,  Carr,  supra; 
Howard  v,  Throckmorton,  supra;  King  v,  Oildersleeve,  79  Cal. 
604,  510.)  In  Howard  v,  Throckmorton,  supra,  which,  like  Bal- 
lard V.  Carr,  supra,  was  an  action  to  enforce  an  obligation  to 
convey  land  in  consideration  of  personal  services  as  an  attorney, 
it  is  said :  ''While  it  is  true  as  a  general  proposition  that  a  party 
who  has  contracted  to  perform  services  of  the  character  men- 
tioned in  the  contract  in  this  case  cannot  maintain  an  action  for 
specific  performance  while  the  contract  remains  unperformed  on 
his  part,  yet,  if  he  can  show  a  substantial  performance  on  his 
part,  he  is  as  fully  entitled  to  maintain  such  action  as  he  would 
be  if  the  agreement  on  his  part  had  been  for  the  payment  of 
money." 

It  is  claimed  that  the  court  did  not  find  that  Meves  had 
fully  performed  his  part  of  the  contract.  But  we  think  that  the 
clear  effect  of  the  finding  is,  that  the  contract  was  in  it  sub- 
stance and  value,  so  far  as  affected  plaintiff's  rights  thereunder, 
fully  performed  by  Meves.  The  fact  that  a  portion  of  the  north 
half  which  was  to  go  to  Meves  was  not  entirely  cleared  and 
planted,  whether  the  failure  as  impliedly  found  by  the  court 
arose  wholly  through  plaintiff's  acts  or  not,  did  not  materially 
affect  any  substantial  right  of  plaintiff.    It  is  found  that  the 
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latter^s  half  was,  so  far  as  available  for  the  purpose,  fully  cleared, 
cultivated,  and  set  out. 

2.  It  is  contended,  however,  that  by  the  terms  of  the  second 
agreement  made  to  secure  the  payment  of  the  note  the  time  of 
payment  was  made  of  the  essence  of  the  right  to  a  conveyance; 
and  that  the  note  not  having  been  paid,  or  payment  tendered 
according  to  its  terms,  the  right  to  such  conveyance  was  there- 
by terminated,  irrespective  of  defendants  rights  under  the  first 
contract  if  standing  alone.  But  we  cannot  ascribe  such  effect  to 
that  paper.  This  latter  contract  was  entirely  collateral  to  the 
first,  and  its  relation  thereto  merely  incidental — the  essential 
purpose  being  to  accomplish  a  wholly  different  object.  It  was 
in  the  nature  of  an  equitable  mortgage,  the  real  purpose  of  which 
was  to  secure  the  payment  of  the  note.  Since  this  purpose  could 
not  be  defeated  by  a  mere  failure  to  pay  in  accordance  with  its 
terms,  time  was  not  of  the  substance  of  the  contract,  and  where, 
as  here,  the  lapse  is  susceptible  of  exact  compensation  in  money 
damages — in  the  way  of  interest — equity  will  not  permit  such 
default  to  defeat  a  right  acquired  under  the  first  contract,  to 
which  the  second  is  merely  collateral.  The  rule  in  this  respect 
is  thus  stated  in  Fry  on  Specific  Performance,  section  617: 
'^Miere  that  on  the  performance  of  which  by  the  plaintiff  the 
defendant  relies  is  in  its  nature  a  collateral  and  separate  con- 
tract, or  is  part  of  or  referable  to  such  a  contract,  though  be- 
tween the  same  parties,  and  entered  into  at  the  same  time  and 
having  relation  to  the  same  subject  matter  as  the  contract  which 
the  party  seeks  to  enforce,  the  court  will  not  consider  the  default 
by  the  plaintiff  in  respect  of  the  one  contract  as  any  bar  to  the 
specific  performance  to  the  other,  though  such  default  may  give 
him  a  cross-right  of  action  or  suit." 

3.  The  objection  that  findings  1  and  3  are  contrary  to  the  evi- 
dence is  not  tenable.  Finding  1,  if  material,  should  not  be  con- 
sidered as  finding  that  plaintiff  was  not  the  holder  of  the  legal 
title  to  the  land;  while  finding  3  is  in  effect  but  a  declaration 
that  defendants  are  the  owners  of  the  equitable  title. 

4.  We  see  nothing  substantially  wrong  in  the  form  of  the 
judgment.  It  should,  perhaps,  not  have  declared  the  defend- 
ants named  therein  to  be  the  owners  in  fee  simple  of  the  land, 
but  should  have  declared  their  equity  and  directed  the  plaintiff. 
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■upon  payment  of  the  amount  due  under  the  agreement  within 
a  specified  time,  to  convey  to  them  the  legal  title.  But  we  are 
unable  to  see  why  the  judgment  as  entered  does  not  accom- 
plish the  same  result.  The  plaintiff,  however,  was  entitled,  as 
conceded  by  defendants,  to  interest  on  the  principal  amount  of 
the  note  from  March  10,  1884,  less  the  amount  of  interest  paid, 
and  the  judgment  as  entered  is  erroneous  in  this  respect.  This 
was  a  mere  clerical  error,  however,  which  could  and  should  have 
been  corrected  in  the  court  below  on  motion,  and  did  not  neces- 
sitate an  appeal ;  and  appellant  is  not  therefore  entitled  to  costs 
of  the  appeal. 

The  court  below  is  directed  to  so  modify  its  judgment  as  to 
correct  this  error,  and  as  so  modified  the  judgment  will  stand  af- 
firmed, with  costs  of  the  appeal  to  respondents. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank,  and  filed  the  following  opinion  on  the  9th  of  December, 
1897: 

BEATTY,  C.  J. — On  the  doctrine  of  equitable  conversion, 
and  the  theory  that  defendants  are  equitable  owners  of  the  fee  in 
the  land  subject  only  to  a  lien  for  the  money  due  plaintiff,  I 
think  it  was  error  not  to  decree  a  foreclosure  of  the  lien.  The 
pleadings  would  have  warranted  such  a  decree  and  equity  de- 
manded it.  As  it  is,  plaintiff  is  turned  over  to  another  action 
for  the  relief  he  should  have  had  in  this  action  with  costs. 

For  this  reason  I  think  the  case  should  have  been  ordered  to 
a  rehearing. 
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[Sac.  No.  90.    Department  Two. — November  9,  1897.] 

In  the  Matter  of  the  Estate  of  HENEY  KLEMP,  an  Insolvent 

Debtor. 

Execution — Exemfhon  of  Combined  Habvesteb. — Under  section  690 
of  the  Code  of  Civil  Procedure  a  "combined  harvester"  is  a  farm- 
ing utensil  and  an  implement  of  husbandry,  irrespective  of  its 
value,  and  if  used  chiefly  for  the  farming  purposes  of  a  debtor,  al- 
though occasionally  used  for  others,  is  exempt  from  execution. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sutter 
County  refusing  to  set  aside  property  to  an  insolvent  debtor.  E. 
A.  Davis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

White,  Hughes  &  Seymour,  for  Appellant. 

K.  S.  Mahon,  and  Lawrence  Schillig,  for  Eespondent. 

McFAELAND,  J. — This  is  an  appeal  by  an  insolvent  debtor 
from  an  order  of  the  superior  court  denying  his  petition  to  have 
set  apart  to  his  use  "one  Holt  Bros.^  Combined  Harvester."  The 
Court  adjudicated  that  said  harvester,  and  certain  other  personal 
property  not  involved  here,  "are  not  utensils  or  implements  of 
husbandry";  and  in  so  holding  we  think  the  court  erred. 

The  court  found  that  at  the  date  of  the  adjudication  in  insol- 
vency, and  for  a  long  time  prior  thereto,  the  appellant  had  been 
engaged  in  the  business  of  farming  and  grain  raising,  and  during 
all  that  time  had  used  and  employed  said  harvester  in  the  con- 
duct of.  his  business.  The  only  evidence  introduced  on  the  sub- 
ject of  the  harvester  was  the  testimony  of  the  appellant  himself. 
He  testified  that  for  about  nine  years  he  had  been  engaged  in 
farming  and  wheat  raising  on  a  certain  piece  of  land  in  Sutter 
county ;  that  he  had  cultivated  between  ten  and  eleven  hundred 
acres ;  that  he  had  used  certain  personal  property,  including  said 
harvester,  in  said  business;  and  that  "all  thereof  were  and  are 
necessary  implements  for  the  proper  conducting  and  care  of  my 
said  business."  He  further  testified  as  follows:  "I  purchased 
said  harvester  in  the  reaping  season  of  1888,  and  paid  for  the 
same  about  fifteen  hundred  dollars,  but  at  this  time  it  is  worth 
about  three  hundred  dollars.    I  purchased  said  harvester  to  be 
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used  in  harvesting  my  own  crops  grown  on  the  leased  lands  above 
mentioned,  but  I  have  on  some  occasions,  after  having  harvested 
my  own  crops,  used  said  harvester  in  harvesting  the  crop  or 
crops  of  one  or  two  of  my  neighbors,  usually  in  return  for  as- 
sistance rendered  by  such  neighbor  or  neighbors  in  harvesting 
my  own  crops.  I  never  have  been  in  the  business  of  harvesting 
grain,  nor  have  I  used  said  harvester  in  the  business  of  harvest- 
ing grain  for  others  in  any  manner  other  than  above  explained. 
A  combined  harvester  is  a  necessary  tool  for  a  farmer  and  grain 
raiser  who  is  engaged  in  the  business  to  any  considerable  extent/* 
He  further  said  that  "comparatively  few  farmers  in  Sutter 
county  own  a  combined  harvester;  some  of  them  still  use  head- 
ers, and  some  hire  combined  harvesters  to  harvest  their  crops/* 
This  testimony  was  in  no  way  controverted. 

Section  690  of  the  Code  of  Civil  Procedure  provides  that 
''the  farming  utensils  or  implements  of  husbandry  of  the  judg- 
ment debtor**  are  exempt  from  execution.  This  provision  has, 
on  its  face,  no  limitation  as  to  the  character  of  the  implements  of 
husbandry  so  exempt ;  it  does  not  even  provide  that  they  must  be 
"necessary,"  as  is  provided  in  statutes  of  exemption  in  many 
other  states,  and  as  is  provided  in  our  own  code  as  to  other  prop- 
erty exempted.  Of  course,  personal  property  owned  by  a  far- 
mer which  is  really  not  an  implement  of  husbandry  is  not  exempt 
under  the  section;  but  if  it  be  such  an  implement,  its  exemption 
does  not  depend  upon  its  value.  There  is  no  limitation  as  to 
value,  although  there  is  such  a  limitation  as  to  certain  other 
kinds  of  property  which  are  exempt  under  other  provisions. 

It  is  clear  from  the  evidence  that  the  combined  harvester  in 
question  is  a  farming  utensil  and  an  implement  of  husbandry, 
if,  indeed,  that  fact  is  not  a  matter  of  common  knowledge.  It 
was  used  directly  and  prominently  in  the  business  of  farming, 
and  for  no  other  purpose ;  and  it  is  not  contended  that  appellant 
had  other  implements  by  which  he  could  cut,  thresh,  or  winnow 
his  wheat.  Horse  rakes,  gang  plows,  headers,  threshing  ma- 
chines, and  combined  harvesters  are  as  clearly  implements  of 
husbandry  as  are  hand  rakes,  single  plows,  sickles,  cradles,  flails, 
or  an  old-fashioned  machine  for  winnowing.  There  is  no  ground 
for  excluding  an  implement  from  the  operation  of  the  statute 
])ecause  it  is  an  improvement,  aiid  supplants  a  former  implement 
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used  with  less  eflfectiveness  for  the  same  purpose.  Present 
methods  of  farming,  as  well  as  conducting  other  kinds  of  busi- 
ness, require  the  use  of  improved  machinery. 

The  fact  that  not  many  farmers  in  Sutter  county  own  com- 
bined harvesters  is  of  no  importance ;  it  appears  that  it  was  not 
unusual  for  them  to  hire  such  harvesters.  The  amount  of  land 
cultivated  by  appellant  is  certainly  not  unusual  in  this  state. 
The  whole  subject  is  one  of  legislative  policy ;  and  until  the  leg- 
islature shall  see  fit  to  limit  the  implements  of  husbandry  which 
shall  be  exempt — either  by  enumeration,  or  by  a  restriction  based 
on  value — a  court  has  no  warrant  in  any  of  the  reasons  given  by 
respondent  to  eliminate  from  the  statute  anything  which  is 
clearly  within  its  terms.  No  decisions  of  this  court  cited  by  re- 
spondent are  adverse  to  the  above  views.  In  the  case  of  In  re 
BMwin,  71  Cal.  74,  it  was  held  that  a  threshing  machine  with 
an  expensive  outfit  was  not  exempt  because  it  was  not  used  chiefly 
in  doing  work  for  others.  The  court  there  say :  "It  was  not  in- 
tended that  all  farming  machinery  which  a  farmer  may  own 
should  be  exempt  because,  while  he  uses  it  chiefly  by  renting  it 
out,  or  in  doing  work  on  others^  farms  for  hire,  he  still  uses  it 
to  a  small  extent  on  his  own  land.  To  hold  otherwise  would  en- 
able the  farmer  who  cultivates  forty  acres  to  invest  a  large 
amount  of  money  in  expensive  implements,  and  to  hold  them 
free  and  clear  of  his  creditors,  though  they  were  used  but  for  a 
day  on  his  ovm  land,  and  for  all  the  balance  of  the  year  were 
rented  or  hired  to  others."  And  in  the  later  case  of  In  re  Mc- 
Manus,  87  Cal.  292,  22  Am.  St.  Rep.  250,  this  court  say  that  in 
In  re  Baldwin  it  was  held  that  the  threshing  machine  was  not 
exempt  '^upon  the  ground  that  the  outfit  was  principally  used  in 
threshing  grain  raised  by  other  persons  for  hire."  (For  a  discus- 
sion of  the  general  subject  see  Montague  v.  Richardson,  63  Am. 
Dec.  173,  and  notes — ^it  being  remembered  that  our  code  is 
broader  than  any  to  which  our  attention  has  been  called,  there 
being  no  such  word  used  as  "necessary,"  "proper,"  "adequate,*' 
etc.) 

We  think  that  the  court  below  erred  in  refusing  to  set  apart 
the  combined  harvester  as  exempt;  and,  therefore,  the  order  ap- 
pealed from  is  reversed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 


44  Buck  v.  City  op  Eureka.  [119  Cal. 

[S.  F.  No.  660.    Department  Two.— November  10,  1897.1 
S.  M.  BUCK,  Appellant,  v.  CITY  OF  EUREKA,  Bespondent. 

MuinoiPAL  CoBPOKATiONS — FoRM  OF  JuDOMEiTT. — ^A  judgment  against  a 
municipality  should  be  in  form  a  general  judgment,  althougli  it 
and  the  liability  on  which  it  is  based  can,  under  section  18  of 
article  XI  of  the  constitution,  only  be  paid  out  of  the  municipal 
revenues  of  the  fiscal  year  in  which  the  liability  was  incurred. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County  and  from  an  order  modifying  such  judgment.  G. 
W.  Himter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court  and  in  the 
opinion  rendered  on  the  former  appeal  reported  in  109  Cal.  504. 

P.  A.  Cutler,  and  (Jeorge  A.  Knight,  for  Appellant. 
A.  J.  Monroe,  for  Respondent. 

TEMPLE,  J. — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  and  also  from  the  order  modifjdng  such  judgment.  It 
is  the  second  appeal  in  the  case.  (See  Btick  v.  City  of  Eureka, 
109  Cal.  604.)  In  pursuance  of  the  permission  given  by  this 
court  in  the  judgment  rendered  in  the  former  appeal,  plaintiff 
filed  his  second  amended  complaint  seeking  compensation  upon  a 
quantum  meruit  for  services  rendered  after  his  term  of  office  had 
expired. 

The  defendant  answered  this  amended  complaint,and  upon  the 
trial  plaintiff  recovered  a  verdict  for  four  thousand  seven  hun- 
dred dollars,  for  which  amount  judgment  was  entered.  Soon 
after  the  entry  of  the  judgment  the  court  ordered  it  to  be  modi- 
fied so  as  to  express  on  its  face  that  it  was  to  be  paid  only  out 
of  the  city  revenues  of  certain  years,  then  long  past,  and  which 
revenues  had  presumably  been  entirely  exhausted  years  before 
the  judgment  was  rendered.  This  modification  was  made  by 
the  court  upon  the  idea  that  it  was  required  by  section  18,  arti- 
cle XI,  of  the  constitution,  which  provides  that  **no  city  shall 
incur  indebtedness  or  liability  in  any  manner,  or  for  any  pur- 
pose, exceeding  in  any  year  the  income  and  revenue  provided 
for  it  for  such  year,^'  etc.    It  is  also  contended  that  the  form  of 
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the  judgment  is  in  accord  with  the  decision  of  this  court  in 
Weaver  v.  San  Francisco,  111  Cal.  327,  and  in  Smith  v,.Broder- 
ick,  107  Cal.  644;  48  Am.  St.  Eep.  167. 

The  question  as  to  the  form  of  the  judgment  was  recently  be- 
fore this  court  in  Biggins  v.  San  Diego,  118  Cal.  524.  In  that 
case,  a  majority  of  this  court  held  that  in  such  case  the  plaintiff 
was  entitled — ^if  he  recovered — to  an  ordinary  general  judg- 
ment, which  judgment  could. not,  however,  be  paid  out  of  the 
ordinary  revenue  of  any  year  subsequent  to  the  year  in  which 
the  liability  was  incurred.  According  to  that  ruling,  the  qual- 
ification added  to  the  judgment  by  the  order  appealed  from  must 
be  stricken  out. 

It  may  be  doubted,  however,  whether  such  a  modification  will 
be  of  any  value  to  the  appellant,  and  he  submits  and  contends 
that  this  claim  is  one  of  those  that  may  be  lawfully  paid  from  the 
ordinary  revenues  of  a  succeeding  year.  It  is  argued  that  the 
debt  due  plaintiff  was  necessarily  contracted  to  meet  an  emer- 
gency which  the  municipal  authorities  could  not  have  antici- 
pated, and,  therefore,  could  not  have  provided  a  revenue  for; 
nor  could  they  have  taken  the  necessity  for  such  expenditure  in- 
to consideration  when  contracting  liabilities  chargeable  upon 
the  revenues  of  that  year.  The  city  was  sued  to  recover  dam- 
ages for  injuries  caused  by  a  mob.  The  demand  exceeded  the 
income  of  the  city  for  the  year.  The  authorities,  it  is  said,  must 
defend  or  allow  the  city  to  become  bankrupt.  It  coidd  not  have 
been  intended  to  deprive  the  city  of  the  power  to  protect  itself 
against  ruin. 

It  may  be  denied  that  the  case  is  as  exigent  as  appellant  con- 
tends, for  the  city  has  an  attorney  who  is  presumed  to  be  compe- 
tent to  defend  the  city,  but  it  cannot  be  denied  that  this  is  a 
liability  iiicurred  by  the  city.  The  language  of  Mr.  Justice  Mil- 
ler in  Litchfield  v.  Ballou,  114  U.  S.  190,  answers  this  suggestion 
very  well.  The  constitution  of  Illinois  prohibited  an  indebted- 
ness exceeding  five  per  centum  of  the  value  of  taxable  property. 
The  court  said :  "It  shall  not  become  indebted.  Shall  not  incur 
any  pecuniary  liability.  It  shall  not  do  this  in  any  manner. 
Neither  by  bonds  or  notes,  nor  by  express  or  implied  contract. 
Nor  shall  it  be  done  for  any  purpose.  No  matter  how  urgent, 
how  useful,  how  unanimous  the  wish.*' 
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"If  this  prohibition  is  worth  anything,  it  is  as  effectual  as 
against  the  implied  as  the  express  promise,  and  is  as  binding  in 
a  court  of  chancery  as  a  court  of  law/* 

If  the  constitutional  restriction  is  plain,  it  is  not  for  the  coxirt 
to  refuse  to  obey  it  because  it  is  unwise  or  impolitic.  If  the  lia- 
bility was  contracted  by  the  city  it  is  within  the  inhibition. 

I  am  not  sure  that  this  point  can  be  reached  in  this  case.  Ac- 
cording to  the  case  of  Higgins  v.  San  Diego,  supra,  the  judg- 
ment, whether  the  claim  was  one  which  could  be  paid  out  of  the 
revenues  of  a  succeeding  year  or  not,  would  still  be  in  form  a 
general  judgment.  The  view  of  the  minority  in  that  case  was 
that  liabilities  incurred  in  violation  of  the  inhibition  were  void, 
but  if  legally  contracted  could  be  paid  out  of  any  moneys  in  the 
treasury  rpplicable  to  that  class  of  liabilities  without  regard  to 
the  year's  revenue  to  which  such  money  belonged.  If  that  view 
of  the  law  had  been  adopted,  the  judgment  would  also  have  been 
in  form  a  general  judgment.  If  the  judgment  must  be  general, 
it  is  diflBcult  to  see  how  it  can  show  whether  it  is  payable  only 
out  of  the  revenues  of  the  current  year  or  not.  At  all  events 
we  must  decline  to  hold  that  plaintiff^s  claim  is  not  within  the 
inhibition. 

It  is  ordered  that  the  modification  of  the  judgment  as  first  en- 
tered made  by  the  superior  court  be  vacated,  and  the  judgment 
be  allowed  to  stand  as  first  entered. 

Henshaw,  J.,  concurred. 

McFARLAXD,  J.,  concurring. — I  concur  in  the  judgment — 
that  the  judgment  of  the  court  below  must  be  a  general  one  as 
first  entered.  The  court  below  naturally  followed  the  decisions 
in  Weaver  v.  San  Francisco,  111  Cal.  327,  and  one  or  two  other 
cases;  but  in  Higgins  v.  San  Diego,  118  Cal.  524,it  was  suggested 
that  in  the  former  cases  the  attention  of  the  court  was  not  called 
to  the  fact  that  an  extraordinary  revenue  might  be  raised  by  a 
vote  of  the  people,  or  in  some  other  way,  for  the  payment  of  an 
indebtedness  accruing  in  a  previous  year,  and  that  a  judgment 
limiting  its  satisfaction  solely  to  the  revemies  of  a  previous  year 
might  embarrass  such  action.  Therefore  it  was  held  in  the  Hig- 
gins case  that  the  jud^rment  should  be  general  in  form.  I  see 
no  difficulty  in  determining  out  of  what  revenues  any  particular 
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judgment  should  be  paid;  the  judgment-roll  shows  the  nature 
and  the  time  of  the  accruing  of  the  cause  of  action.  "Merely 
putting  a  demand  in  the  form  of  a  general  judgment  would  not 
in  any  way  take  it  out  of  the  general  rule  that  the  ordinary  rev.- 
enues  of  a  future  year  cannot  be  applied  to  the  payment  of  a  lia- 
bility in  a  previous  year,  as  held  in  Smith  v.  Broderich,  107  Cal. 
644;  48  Am.  St.  Eep.  167."    (Biggins  v.  San  Diego,  supra.) 


[L.  A.  No.  348.    Department  Two. — Noyember  10,  1897.] 

JOSEPH  MULLALLY,  Appellant,  y.  F.  M.  TOWNSEND  et 
al.,  Eespondents. 

Attachment — Boin)  fob  Release — Two  Demands  Required  to  Ohabo.^ 
SuBETiES — Joint  and  Several  Liabilitt. — Under  a  bond  given  for 
the  release  of  attached  property,  conditioned  that  if  plaintiff  re- 
cover judgment,  defendant  will,  on  demand^  redeliver  the  attached 
property  to  the  proper  officer,  to  be  applied  on  the  payment  of 
Buch  judgment,  or,  in  default  thereof,  the  defendant  and  sureties 
will,  on  demand,  pay  to  plaintiff  the  full  value  of  the  property 
released,  not  exceeding  the  amount  of  the  bond,  the  liability  of  the 
sureties  does  not  arise  imtil  a  demand  and  refusal  of  the  defendant 
to  redeliver  the  attached  property,  and,  when  such  demand  and 
refusal  has  been  made,  a  further  demand  upon  the  obligors  of  the 
bond  for  the  payment  of  the  value  of  the  property  is  essential  to  a 
right  of  action  upon  the  bond;  but  where  the  liability  of  the  prin- 
cipal and  sureties  is  by  the  terms  of  the  bond  joint  and  several, 
and  only  the  sureties  are  sued  without  joining  the  principal,  it  is 
sufficient  to  make  demand  for  the  payment  of  the  value  of  the 
property  upon  the  sureties  alone. 

Id, — Demand  for  Redelivery — Chattel  Mortgage — ^Refusal. — Where, 
subsequently  to  the  release  of  the  property  attached,  it  has  been 
subjected  by  the  defendant  to  a  chattel  mo]4;gage  executed  to  a 
third  party,  the  plaintiff,  upon  the  issuance  of  execution  with  in- 
structions to  levy  upon  the  property  attached,  is  not  bound  to  ac- 
cept the  property  burdened  with  such  chattel  mortgage,  and  the 
refusal  of  the  defendant  and  the  chattel  mortgagee  to  deliver  the 
property  to  the  sheriff,  upon  his  demand  therefor,  otherwise  than 
upon  the  payment  of  such  chattel  mortgage,  is  a  refusal  to  redeliver 
the  attached  property  to  the  sheriff. 

Id. — Judgment  Less  than  Value  of  Property — Demand  upon  Sure- 
ties FOR  Payment — Measure  of  Obligation. — ^If  the  judgment 
recovered  by  the  plaintiff  is  less  than  the  value  of  the  property 
attached  as  fixed  in  the  bond  for  release,  and  less  than  its  admitted 
value  at  the  time  of  the  release,  the  payment  of  the  amount  of  the 
judgment,  is  the  full  measure  of  the  obligation  of  the  sureties  upon 


48  MULLALLY  V.  TOWNSEND.  [119  Cal. 

such  bond,  and  a  demand  upon  them  '*that  thej  pay  to  the  plaintiff 
the  said  judgment"  is  a  specific  and  sufficient  demand  to  chaiige 
the  sureties,  where  there  has  been  a  refusal  of  the  defendant  to 
redeliyer  the  property. 

Id. — General  Demand  fob  FuunixjiENx  or  Obuoation.  —  A  general 
demand  upon  the  sureties  on  the  bond  for  release  that  they  fulfill 
their  obligation,  as  expressed  in  their  undertaking,  is  sufficient, 
if  standing  alone,  to  charge  them  with  their  obligation  to  satisfy 
the  judgment  against  the  defendant,  when  it  is  less  than  the  ad- 
mitted value  of  the  property  at  the  time  of  the  release,  and  is  not 
inconsistent  with  a  specific  demand  that  they  should  pay  the  said 
judgment,  but  requires  the  same  thing  in  different  language. 

Id. — Object  and  Sufficiency  of  Demand. — ^The  legitimate  object  of  a 
demand  is  to  eniible  a  party  to  perform  his  contract,  or  discharge 
his  liability,  according  to  the  nature  of  it,  without  a  suit  at  law; 
and  there  is  no  stereotyped  form  or  manner  of  demand,  but  any 
language  intended  to  constitute  a  demand,  and  which  plainly  in- 
forms the  party  of  whom  the  demand  is  made  that  he  is  required 
to  perform  the  duty  or  obligation  to  which  the  demand  refers,  is 
sufficient. 

Id. — ^PixADiNG  OF  Demand — Gebtaintt — General  Dbmxtbbeb — Motion 
FOB  Nonsuit. — Where  an  obligation  itself  provides  that  a  demand 
shall  be  made,  it  must  be  made  and  alleged,  and  should  be  pleaded 
with  directness  and  certainty;  but  an  objection  to  the  sufficiency 
of  an  allegation  of  demand  for  want  of  certainty  must  be  by  special 
demurrer  pointing  out  the  particular  defects  complained  of,  and 
cannot  be  urged  upon  genoral  demurrer  to  the  complaint,  nor  upon 
a  general  objection  raised  to  its  sufficiency  to  state  a  cause  of  ac- 
tion, upon  a  motion  for  nonsuit  which  admitted  all  of  its  allega- 
tions to  be  sustained  by  sufficient  evidence. 

Id. — ^Answeb — Insufficient  Denials  of  Attachment — Pboceedings 
FOB  Want  of  Knowledge  ob  Information. — Denials  in  the  answer 
of  the  sureties,  made  to  allegations  in  the  complaint  in  reference 
to  the  commencement  of  the  action  and  the  attachment  of  the  prop- 
erty, for  the  release  of  which  their  bond  was  admitted  to  have  been 
given,  made  for  want  of  knowledge  or  information  sufficient  to 
form  a  belief  of  the  allegations  denied,  the  truth  of  which  was 
readily  ascertaiikble  from  the  public  records,  and  was  indicated  by 
the  affirmative  allegations  of  the  answer  to  be  within  the  knowledge 
or  information  of  the  defendants,  are  insufficient  to  raise  an  issue, 
and  may  be  properly  stricken  out  or  disregarded  by  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion. 

Henning  &  Bowen,  and  King  &  Harmon,  and  C.  C.  Wright, 
for  Appellant. 

Jones  &  Weller,  for  Respondents. 
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HAYNES,  C. — Plaintiff  brought  an  action  in  superior  court 
against  one  Thomas  J.  Kelly  to  recover  the  sum  of  one  thou- 
sand dollars,  and  procured  a  writ  of  attachment  to  issue  and  to 
be  levied  on  property  of  the  said  Kelly,  consisting  of  furniture, 
carpets,  and  household  goods  in  a  certain  hotel  kept  by  Kelly. 
Thereupon  Kelly  executed  to  the  plaintiff  a  bond  in  the  sum  of 
$1,500  for  the  release  of  said  property  from  the  attachment,  pur- 
suant to  the  provisions  of  sections  654  and  555,  of  the  Code  of 
Civil  Procedure,  upon  which  bond  Townsend  and  Ward,  the  de- 
fendants in  this  action,  became  his  sureties,  and  the  attached 
property  was  thereupon  released.  The  obligatory  part  of  said 
bond  is  as  follows: 

"Now,  therefore,  we,  the  undersigned,  residents  and  freehold- 
ers of  the  state  of  California,  in  consideration  of  the  premises 
and  in  consideration  of  the  release  from  attachment  of  all  prop- 
erty attached,  as  above  mentioned,  and  the  discharge  of  said  at- 
tachment, do  jointly  and  severally  undertake  in  the  sum  of 
$1,500,  and  promise  that  in  case  said  plaintiff  recover  judgment 
in  said  action  the  said  defendant  will,  on  demand,  redeliver  said 
attached  property,  so  released,  to  the  proper  officer,  to  be  ap- 
plied on  the  payment  of  such  judgment;  or,  in  default  thereof, 
the  said  defendant  and  sureties  will  on  demand  pay  the  said 
plaintiff  the  full  value  of  the  property  released,  not  exceeding 
the  sum  of  $1,500.^' 

Thereafter  the  plaintiff  recovered  judgment  in  said  action 
against  said  Kelly  for  the  sum  of  $785.51,  including  costs,  and 
an  execution  issued  thereon  was  placed  in  the  hands  of  the  sher- 
iff for  execution,  with  instructions  to  levy  upon  said  property 
which  had  been  so  attached  and  released;  but^the  officer  was  in- 
formed by  Kelly  and  one  Hunter  that  after  said  release  Kelly 
had  executed  to  said  Hunter  a  chattel  mortgage  upon  the  whole 
of  said  released  property  to  secure  the  sum  of  $500,  which  mort- 
gage had  been  duly  recorded,  and  said  Kelly  and  Hunter  refused 
to  surrender  said  property  otherwise  than  upon  pament  of  said 
$500  to  said  Hxmter.  At  the  time  said  property  was  attached 
it  was  of  the  value  of  $2,000,  but  was  encumbered  by  liens  and 
contracts  to  secure  other  indebtedness  of  said  Kelly  to  the 
amount  of  $800.  Plaintiff  refused  to  pay  the  Hunter  mortgage, 
but  offered  to  pay  the  liens  existing  prior  to  the  attachment, 
CXIX.  Cal.— 4 
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and  the  eherijBf  returned  the  writ  wholly  unsatisfied,  Kelly  being 
insolvent  and  having  no  other  property. 

The  plaintiff  thereupon  brought  this  action  against  Kelly's 
sureties  on  the  redelivery  bond,  and  the  foregoing  are,  in  sub- 
stance, the  facts  stated  in  the  complaint,  except  as  to  the  de- 
mand made  upon  the  defendants,  which  will  be  noticed  here- 
after. 

The  defendants  filed  a  general  demurrer  to  the  complaint,  and 
it  was  overruled  by  the  court.  They  then  answered,  but  the 
substance  of  the  answer  need  not  now  be  stated. 

When  the  cause  was  reached  for  trial  plaintiff  moved  for  judg- 
ment on  the  pleadings,  and  his  motion  was  denied.  Counsel  for 
defendants  then  admitted  that  plaintiff  could  prove  all  the  alle- 
gations of  his  complaint,  and  waived  the  introduction  of  evi- 
dence in  support  of  any  of  its  allegations,  and  moved  for  a  non- 
suit upon  the  ground  that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and  that  all  the  evidence 
admitted  would  not  establish  plaintiff's  right  to  recover. 

This  motion  was  granted,  and  judgment  of  dismissal  was 
thereupon  entered,  and  this  appeal  is  from  said  judgment  upon 
the  judgment-roll,  which  contains  appellant's  bill  of  exceptions. 

Eespondents  have  not  seen  proper  to  file  any  brief,  and  we 
are  therefore  obliged  to  consider  the  case  without  the  benefit  of 
their  statement  of  the  particular  defects  of  the  complaint  upon 
which  they  based  their,  motion  for  a  nonsuit. 

In  appellant's  opening  brief  it  is  said  that  defendants'  objec- 
tion to  the  complaint  in  the  court  below  was  that  the  demand  al- 
leged in  paragraph  IX  of  the  complaint  is  insufficient.  As  there 
is  no  reply  to  this  statement  we  assume  that  to  be  the  only  point 
of  objection. 

That  paragraph  is  as  follows :  "That  prior  to  the  commence- 
ment of  this  action  plaintiff  demanded  of  defendants  herein 
and  each  of  them,  who  are  sureties  on  said  undertaking,  that 
they  pay  the  plaintiff  the  said  judgment,  and  demanded  of  them 
the  fulfillment  of  the  obligation  as  expressed  in  said  undertak- 
ing, but  defendants,  and  each  of  them,  having  wholly  failed,  neg- 
lected, and  refused  to  pay  said  judgment,  or  any  part  thereof,  or 
in  any  manner  at  all  to  keep,  fulfill,  or  comply  with  the  condi- 
tions or  obligations  on  their  part  of  said  undertaking.^ 
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The  prayer  is  for  judgment  for  the  value  of  said  property  to 
the  extent  of  the  said  judgment  for  $786.50  and  interest  there- 
on and  costs. 

The  terms  of  the  bond  required  Kelly  to  redeliver  the  attach- 
ed property  to  the  sheriff  upon  demand.  As  to  this  demand 
there  seems  to  be  no  question.  It  was  not  only  alleged  that  in 
fraud  of  plaintilT's  rights  he  had  mortgaged  the  property  to 
Hunter,  but  it  is  also  alleged  that  an  execution  upon  the  judg- 
ment was  placed  in  the  hands  of  the  sheriff,  with  instructions  to 
levy  upon  said  property,  and  that  Kelly  and  Hunter  refused  to 
deliver  it  to  the  sheriff  otherwise  than  upon  the  payment  of  the 
$500  to  Hunter.  This  was  a  refusal  to  deliver  the  property. 
The  plaintiff  was  not  boimd  to  accept  part  of  the  property  or  to 
accept  it  all  burdened  with  a  lien  placed  upon  it  after  the  execu- 
tion of  the  bond  and  the  release  of  the  attached  property  there- 
under.   (Metrovich  v.  Jovovich,  58  Cal.  341.) 

Until  this  demand  and  refusal  the  liability  of  the  defendants 
as  sureties  could  not  arise;  but  such  demand  upon  the  refusal 
by  Kelly  having  been  made,  a  further  demand  for  the  payment 
of  the  value  of  the  property  was  essential  to  a  right  of  action 
upon  the  bond.  This  liability  was  by  the  terms  of  the  bond 
joint  and  several,  and  it  was  sufficient  to  make  such  demand  up- 
on the  sureties  alone,  Kelly,  the  principal,  not  having  been  sued. 

The  legitimate  object  of  a  demand  is  to  enable  a  party  to  per- 
form his  contract  or  discharge  his  liability,  according  to  the  na- 
ture of  it,  w^ithout  a  suit  at  law.  (Ayer  v.  Ayer,  16  Pick  327.) 
In  Missouri  by  statute  (Rev.  Stats.  1879,sec.  1018)  a  party  is  not 
permitted  to  object  for  want  of  a  demand  upon  him,  unless  he 
Bets  up  the  want  of  it,  accompanied  by  a  tender  of  the  property 
or  money  admitted  to  be  due,  and  this  goes  only  to  the  question 
of  costs.  Our  statute,  however,  under  which  the  bond  in  ques- 
tion was  given,  requires  a  demand  (Code  Civ.  Proc,  sec.  655), 
and  in  general,  where  the  obligation  itself  provides  that  a  de- 
mand shall  be  made,  it  must  be  made  and  alleged ;  but  there  is 
no  stereotyped  form  or  manner  of  demand.  Any  language  in- 
tended to  constitute  a  demand  and  which  plainly  informs  the 
party  of  whom  the  demand  is  made  that  he  is  required  to  per- 
form the  duty  or  obligation  to  which  the  demand  refers,  is  suf- 
ficient.   A  demand,  however,  like  all  allegations  of  fact,  should 
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be  pleaded  with  directness  and  certainty.  But  whether  any  giv- 
en essential  allegation  should  be  held  sufficient  on  appeal  often 
depends  upon  the  manner  in  which  it  is  attacked.  Objections 
which  go  to  the  sufficiency  of  the  statement  of  facts,  and  not  to 
the  facts  themselves,  must  be  by  special  demurrer  pointing  out 
the  particular  defects  complained  of.  (Himmelman  v.  Spanagel, 
39  Cal.  401;  Tehama  County  v.  Bryan,  68  Cal.  57;  Harnish  v. 
Bramer,  71  Cal.  158;  Orant  v.  Sheerin,  84  Cal.  200;  Amestoy  v. 
Electric  etc.  Co.,  96  Cal.  314.) 

The  defendants  interposed  a  general  demurrer  to  said  com- 
plaint, and  that  demurrer  was  overruled.  The  admission  of  de- 
fendants, when  the  cause  was  called  for  trial,  that  the  plaintiff 
could  prove  all  the  facts  alleged  in  the  complaint,  and  their 
waiver  of  the  production  of  any  evidence  on  the  part  of  the 
plaintiff,thu8  treating  all  its  allegations  as  sustained  by  sufficient 
evidence,  and  then  moving  for  a  nonsuit,  presented  no  ques- 
tion that  was  not  presented  by  the  demurrer,  and  the  correct- 
ness of  the  ruling  of  the  court  upon  the  motion  for  a  nonsuit  in- 
volves, like  the  general  demurrer,  the  sufficiency  of  the  com- 
plaint. 

The  demand  made  upon  the  defendants,  and  each  of  them,  is 
alleged  to  have  been  "that  they  pay  the  plaintiff  the  said  judg- 
ment, and  demanded  of  them  the  fulfillment  of  the  obligation 
as  expressed  in  said  undertaking." 

The  judgment  recovered  by  plaintiff  against  Kelly  was  less 
than  the  value  of  the  property  as  fixed  in  the  bond,  viz.,  the  sum 
of  $1,600,  and  less  than  the  sum  alleged  in  the  complaint,  and 
admitted  by  defendants'  motion  to  have  been  its  value  at  the 
time  of  the  release,  viz.,  $1,200;  and  in  such  case  the  collection 
upon  execution  of  the  amount  due  upon  the  judgment  against 
Kelly,  and  the  cost  of  the  action  against  these  defendants,  would 
satisfy  the  judgment.  That  being  true,  if  the  defendants  had 
complied  with  the  first  part  of  the  alleged  demand  by  paying 
the  amount  of  the  judgment  against  Kelly,  the  full  measure  of 
the  defendants*  obligation  would  have  been  satisfied,  and  that 
was  all  the  plaintiff  was  entitled  to.  That  part  of  the  demand 
was  specific  and  sufficient. 

The  remainder  of  the  demand,  viz.,  that  they  fulfill  their  obli- 
gation as  expressed  in  their  said  undertaking,  was  less  specific, 
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but  was,  nevertheless,  if  it  had  stood  alone,  quite  snflBeient.  It 
demanded  that  they  do  all  that  their  undertaking  required 
them  to  do,  and  that  was  that  they  satisfy  the  judgment  against 
Kelly.  The  demands  were  apparently  inconsistent,  but  weie 
not  so  in  fact.  They  required  the  same  thing.  That  which 
would  have  satisfied  the  one  would  have  satisfied  the  other,  and 
certainly  a  repetition  of  the  demand,  which  required  the  same 
act,  though  couched  in  diflferent  language,  could  not  affect  its 
validity,  either  as  a  matter  of  pleading  or  of  proof.  We  con- 
clude, therefore,  that  the  court  erred  in  granting  the  nonsuit. 

Before  said  motion  for  a  nonsuit  was  made,  the  plaintiff  mov- 
ed for  judgment  on  the  pleadings,  upon  the  ground  that  no  ma- 
terial issue  was  raised  by  the  answer.  This  motion  was  denied 
and  plaintiff  excepted. 

The  answer  is  indefinite  and  uncertain  in  its  affirmative  alle- 
gations, and  must  have  been  held  bad,  as  to  those  allegations, 
upon  special  demurrer;  while  the  only  denial  which  is  well  plead- 
ed is  that  which  denies  plaintiff's  averment  that  he  offered  to  ac- 
cept the  property  and  pay  all  the  liens  and  encumbrances  which 
existed  thereon  at  the  time  it  was  attached. 

As  to  the  affirmative  allegations,  the  third  paragraph  does  not 
show  why  the  property  was  released  by  the  sheriff;  though,  tak- 
en in  connection  with  the  averments  of  the  complaint  and  the  al- 
legations in  the  fourth  paragraph  of  the  answer,  it  is  probable 
that  the  release  was  because  of  the  Hunter  mortgage. 

The  fourth  paragraph  alleges  the  release  and  satisfaction  of 
the  Hunter  mortgage,  but  does  not  show  that  such  release  and 
satisfaction  was  before  the  commencement  of  this  action;  and 
the  same  uncertainty  exists  as  to  the  sixth  paragraph. 

All  the  denials,  except  the  one  above  mentioned,  are  made  up- 
on the  ground  that  defendants  have  "no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  allegations  contained'* 
in  the  first,  fourth,  fifth,  and  sixth  paragraphs  of  the  complainti 
Said  first  paragraph  alleges  the  commencement  of  the  action 
against  Kelly  and  the  attachment  of  said  property. 

Not  only  were  the  records  of  the  court  showing  these  pro- 
ceedings readily  accessible  to  the  defendants,  but  the  second 
paragraph  of  the  complaint,  setting  out  the  redelivery  bond  ex- 
ecuted by  the  defendants,  and  the  release  of  said  property  there- 
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Tinder,  was  not  denied.  And  so  of  the  denials  of  the  other  par- 
agraphs above  mentioned.  The  truth  of  those  allegations  was 
readily  ascertainable  from  public  records,  and  the  affirmative  al- 
legations of  the  answer  showed  that  defendants  had  knowledge 
or  information  concerning  them. 

Such  denials  are  not  permissible.  (Mulcahy  v.  Buckley,  100 
Cal.  484.)  They  might  properly  be  stricken  out  on  motion  op 
disregarded  by  the  court.  They  did  not  raise  an  issue  as  to  the 
matters  thus  attempted  to  be  denied. 

*  For  the  purposes  of  this  case  we  think  some  of  the  aflSrmative 
defenses  should  be  regarded  as  the  defective  statement  of  ma- 
terial matters,  and,  as  the  judgment  of  nonsuit  must  be  revers- 
ed, that  defendants  should  have  the  opportunity  to  amend  their 
answer,  so  that  the  case  may  be  fairly  tried  upon  its  merits. 

We  therefore  advise  that  the  judgment  appealed  from  be  re- 
versed, and  a  new  trial  ordered,  with  leave  to  the  parties  re- 
spectively to  amend  their  pleadings  as  they  may  be  advised. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  reversed,  and  a  new  trial  ordered,  with  leave 
to  the  parties  respectively  to  amend  their  pleadings  as  they  may 
be  advised.  McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[Crim.  No.  358.     In  Bank.— November  11,  1897.] 

THE  PEOPLE,  Kespondent,  v.  W.  H.  T.  DURRANT,  Defend- 
ant. 

Cbiminal  Law — Sentence  of  Death — Erroneous  Order  Fixing  Day 

FOR  ExECrTION — StAY  OF  PROCEEDINGS  —  HABEAS  CORPUS  —  PEN- 
DENCY OF  Appeal  from  Federal  Court — Presuxcption  —  Absence 
OF  Proof  of  Final  Decision. — An  appeal  to  the  supreme  court  of 
the  United  States  from  an  order  of  the  circuit  court  refusing  an 
application  for  a  writ  of  habeas  corpus  by  a  prisoner  under  sen- 
tence of  death  for  murder,  stays  the  hands  of  the  state  and  of  the 
state  authorities  during  its  pendency;  and  it  being  established  from 
the  records  of  the  circuit  court  that  such  an  appeal  was  taken, 
arid  is  pending  so  far  as  disclosed  by  those  records,  it  will  be  pre- 
sumed to  be  still  pending,  until  the  presumption  is  overcome  by  le- 
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gal  proof,  and,  where  there  was  no  legal  evidence  of  a  final  decision 
of  such  appeal  before  the  superior  court,  its  order  fixing  a  day 
for  execution  of  the  prisoner  is  erroneous  and  reversible  upon  ap- 
peal. 

Id. — ^Afpeaiable  Oboeb — lysunrioiEyT  Time  Allowed  fob  Bill  of 
Exceptions — Abuse  op  Discretion. — An  order  fixing  a  day  for  ex- 
ecution of  a  prisoner  under  previous  sentence  of  death  is  appeal- 
able; and  where  such  order  so  limits  the  time  appointed  for  the 
death  as  not  to  allow  the  defendant  the  time  guaranteed  by  law 
in  which  to  prepare  and  present  his  Dill  of  exceptions,  it  is  in 
violation  of  his  rights,  and  is  a  gross  abuse  of  discretion. 

APPLICATION  in  the  Supreme  Court  for  a  certificate  of 
probable  cause  to  stay  proceedings  under  an  order  of  the  Supe- 
rior Court  of  the  City  and  County  of  San  Francisco  fixing  a  day 
for  the  execution  of  a  sentence  of  death.  George  H.  Bahrs, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  N".  Deuprey,  J.  H.  Dickinson,  and  Louis  P.  Boardman,  for 
Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  for  Eespondent. 

HENSHAW,  J. — This  is  an  application  for  a  certificate  of 
probable  cause  to  stay  proceedings  under  an  order  of  the  superior 
court  fixing  a  day  for  the  execution  of  the  judgment  of  death 
heretofore  pronounced  against  appellant. 

It  is  made  to  appear  from  the  papers  on  file  on  this  appeal, 
and  presented  to  us  in  support  of  this  application,  that  appel- 
lant having  been  brought  before  the  superior  court  upon  Novem- 
ber 10,  1897,  it  was  by  that  tribunal  ordered  that  sentence  of 
death  be  executed  upon  him  two  days  thereafter,  to  wit,  upon 
Friday,  November  12,  1897. 

In  answer  to  the  statutory  demand  made  upon  him  to  show 
legal  cause  why  the  order  should  not  be  made,  appellant,  by  his 
counsel,  offered  evidence  showing  that  he  had  appealed  to  the 
supreme  court  of  the  United  States  from  an  order  of  the  circuit 
court  of  the  ninth  judicial  circuit  refusing  his  application  for 
a  writ  of  habeas  corpus,  and  introduced  in  evidence  the  records  of 
the  circuit  court  tending  to  show  that  this  appeal  was  still  pend- 
ing and  undecided.  Such  an  appeal,  while  pending,  stays  the 
hands  of  the  state  and  of  the  state  authorities.  (U.  S.  Eev. 
Stats.,  sees.  763-66;  In  re  Jugiro,  140  U.  S.  291.) 
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Against  the  evidence  thus  ojfifered  no  counter-showing  whatever 
was  made.  It  thus  having  been  established  that  the  appeal  id 
pending,  it  will  be  presumed  to  be  still  pending  until  the  pre- 
sumption is  legally  overcome.  (Code  Civ.  Proc.,  sec.  1963,  subd. 
32.)  Therefore,  so  far  as  the  record  now  before  us  discloses, 
the  defendant  was  subjected  to  proceedings  in  a  matter  involving 
a  federal  question  which  was  sub  jvdice  before  the  supreme  court 
of  the  United  States.  Such  proceedings  are  null  and  void. 
(U.  S.  Bev.  Stats.,  sec.  766.) 

The  question  here  presented  differs  from  that  considered  in 
the  Jugiro  case,  supra.  In  the  latter  jcase  Jugiro's  appeal  from 
an  order  of  the  circuit  court  denying  his  application  for  a  writ 
of  habeas  corpus  had  been  decided  adversely  to  him  upon  No- 
vember 24,  1890;  Upon  December  1,  1890,  the  mandate  of  the 
supreme  court  not  having  been  issued,  he  was  brought  before 
the  court  of  oyer  and  terminer  in  New  York,  and  there  by  order 
a  day  was  fixed  for  his  execution.  Upon  a  second  appeal  under 
habeas  corpus  proceedings,  the  contention  was  made  before  the 
supreme  court  of  the  United  States  that  this  order  of  the  court 
of  oyer  and  terminer  was  absolutely  void.  The  supreme  court 
of  the  United  States,  stating  that  it  took  judicial  knowledge  of 
its  own  decisions,  and  that  therefore  itself  knew  that  the  for- 
mer decision  had  become  final,  declared  that,  while  "it  would 
have  been  more  appropriate  and  orderly  if  the  state  court  had  de- 
ferred final  action  until  our  mandate  was  issued  and  filed,'*  it 
did  not  "feel  authorized  to  say  that  the  order  of  the  New  York 
court  was  absolutely  void.*' 

In  the  present  case  the  question  is  not,  What  judicial  knowl- 
edge has  the  supreme  court  of  the  United  States  of  its  own  de- 
cisions? but  it  is.  What  legal  evidence  was  adduced  before  the 
judge  of  the  superior  court  to  justify  him  in  pronouncing  the 
order  in  question  after  a  showing  by  appellant  that  his  appeal 
staying  the  hands  of  the  state  authorities  was  still  pending  ?  If 
he  had  no  evidence  warranting  his  act  (and  none  appears  in  the 
record  presented),  then  the  order  is  certainly  erroneous,  and  as 
such  reversible  upon  this  appeal;  while  in  the  Jugiro  case  mere 
matters  of  error  could  not  be  and  were  not  considered. 

There  is  yet  another  and  independent  consideration  calling 
for  the  issuance  of  the  certificate.    The  order  here  under  con- 
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sideration  is  an  order  made  after  final  judgment.  From  such 
an  order  an  appeal  to  this  court  lies.  (Pen.  Code,  sec.  1237.) 
From  the  date  of  the  making  of  the  order  the  appellant  is 
guaranteed  by  the  law  ten  days  in  which  to  prepare  and  pre- 
sent his  bill  of  exceptions.  (Pen.  Code,  sec.  1174.)  It  is  not 
for  one  moment  to  be  contemplated  that  this  right,  so  secured 
to  a  defendant,  may  be  cut  down  and  destroyed  by  an  order 
of  court  fixing  the  date  of  execution  of  a  defendant  within  this 
period.  Under  the  law  of  this  state  it  is  a  violation  of  a  defend- 
ant's rights  and  a  gross  abuse  of  discretion  so  to  shorten  the 
time. 

For  these  reasons  a  certificate  of  probable  cause  will  issue. 

Temple,  J.,  Van  Fleet,  J.,  Harrison,  J.*,  Beatty,  C.  J.,  and  Mc- 
Farland,  J.,  concurred. 

GABOUTTE,  J.,  dissenting.— Upon  the  authority  of  In  re 
Jugiro,  140  U.  S.  291, 1  dissent  from  the  order  granting  the  cer- 
tificate of  probable  cause. 


[Grim.  No.  362.    In  Bank.— November  11,  1897.] 
Ex  Parte  J.  H.  TODD  on  Habeas  Corpus. 

DiyOBCB — ^AUMONT — INABILITT  OF  DEFENDANT — NeGLEOT  TO  SeEK  Em- 
PLOTHENT  UNDER  OBDEB  OF  COUBT — CONTEICFT — JUBISDIOTION — HA- 
BEAS CoBFUS. — ^The  court  in  which  a  decree  of  divorce  is  entered, 
including  an  order  that  the  defendant  shall  pay  permanent  ali- 
mony to  the  plaintiff  in  specified  installments,  has  no  jurisdiction 
to  compel  the  defendant,  where  he  has  no  money  or  other  means 
of  payment,  and  has  made  no  fraudulent  disposition  of  property, 
to  seek  employment  in  order  to  earn  money  to  pay  the  alimony 
decreed,  nor  to  punish  him  for  contempt  for  failing  to  do  so;  and 
where  he  is  imprisoned  for  such  alleged  contempt,  he  wiU  be  dis- 
charged upon  hahects  oorpu9. 

HABEAS  COEPUS  in  the  Supreme  Court  io  the  Sheriff  of 
Sacramento  County,  to  test  the  validity  of  an  order  of  the  Su- 
perior Court  of  Sacramento  County  imprisoning  the  petitioner 
for  contempt  of  court.    E.  C.  Hart,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  J.  Clunie,  and  E.  A.  Bridgford,  for  Petitioner. 
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THE  COUET.— Petitioner's  wife  obtained  a  decree  of  di- 
vorce, including  an  order  for  the  payment  of  permanent  alimony 
in  weekly  installments.  After  paying  two  hundred  and  eighty 
dollars,  the  petitioner  ceased  making  further  payments,  and,  at 
the  instance  of  the  plaintiff  in  the  divorce  suit,  was  cited  by  the 
superior  court  to  show  cause  why  he  should  not  be  punished  for 
contempt  of  the  order  of  the  court  in  failing  to  pay  the  sum  of 
two  hundred  dollars  in  arrears,  and  also  to  show  cause  why  he 
should  not  pay  to  plaintiff  said  sum  of  two  hundred  dollars. 

Petitioner  appeared  in  response  to  the  citation,  and,  after  hear- 
ing testimony  pro  and  con,  the  court  found,  among  other  facts, 
that  he  had  no  money  or  other  means  of  payment,  and  that 
he  had  made  no  disposition  of  any  property  in  fraud  of  his 
creditors. 

The  court  found,  in  other  words,  that  it  was  not  in  the  power 
of  the  petitioner  to  pay  the  money,  or  any  part  of  it.  But,  at 
the  same  time,  the  court  found  that  petitioner,  having  been  al- 
lowed a  month  or  thereabouts  to  seek  employment  by  which  he 
might  have  earned  money  to  make  the  weekly  payments  of  ali- 
mony as  prescribed  in  the  order,  had  wholly  failed  and  neg- 
lected to  make  any  effort  to  obtain  employment,  and,  therefore, 
ordered  him  to  be  imprisoned  in  the  county  jail  until  he  paid  the 
two  hundred  dollars  due. 

This  order  was  clearly  in  excess  of  the  power  of  the  court, 
which  cannot  compel  a  man  to  seek  employment  in  order  to  earn 
money  to  pay  alimony,  and  punish  him  for  his  failure  so  to  do. 

Prisoner  discharged. 

BEATTY,  C.  J.,  concurring. — I  concur  in  the  above,  but, 
even  conceding  that  the  failure  of  the  petitioner  to  seek  employ- 
ment was  a  contempt,  the  order  could  not  be  sustained  under 
section  1218  of  the  Code  of  Civil  Procedure,  because  a  criminal 
contempt  is  punishable  by  imprisonment  not  exceeding  five  days, 
whereas  the  imprisonment  prescribed  by  this  order  is  not  so 
limited,  but  would,  upon  the  facts  found,  be  perpetual  unless 
some  charitably  disposed  person  should  donate  to  petitioner  the 
means  of  pajrment. 

Nor  can  the  order  be  sustained  under  section  1219  of  the  Code 
of  Civil  Procedure,  because  it  is  only  when  the  contempt  consists 
in  the  omission  to  perform  an  act  which  ^s  in  the  power  of  the 


Nov.  1897.]  PiNQEB  V.  McCaughet.  59 

person  to  perform  that  he  may  be  imprisoned  until  he  shall  have 
performed  it;  and  here  the  express  finding  of  the  court  is  that 
the  petitioner  cannot  pay. 


[tt,  A.  No.  229.     Department  One.— November  12,  1897.] 

H.  J.  FINGER,  PlaintiflE;  ALEXANDER  LYALL,  Petitioner 
and  Respondent,  v.  SUSAN  McCAUGHBY,  Administratrix, 
etc.,  Appellant. 

FOBBCLOSUBE  OF  MoBTOAOE — ESTATE  OF    DECEASED    PeBSON — PaBTIES— 

Administbatbix — Heibs — Wbit  of  Assistance  to  Pubohaseb. — 
In  an  action  to  foreclose  a  mortgage  executed  by  a  deceased  person, 
it  is  sufficient  to  make  the  administratrix  of  his  estate  a  party 
defendant,  and  the  heirs  of  the  mortgagor  are  not  necessaiy  par- 
ties to  the  action,  nor  is  it  necessary  that  the  administratrix 
should  be  sued  individually  in  order  to  bar  her  right  of  succession 
to  the  mortgaged  premises;  and  the  purchaser  at  the  foreclosure 
sale,  after  receiving  his  deed,  is  entitled  to  a  writ  of  assistance 
against  the  administratrix  for  possession  of  the  premises,  where 
her  answer  to  the  application  for  the  writ  fails  to  show  that  she 
claims  the  property  or  the  possession  thereof  by  any  right  or  title 
adverse  to  that  of  her  deceased  husband,  whose  right  was  fore- 
closed in  the  action  to  which  she  as  administratrix  was  a  party. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa  Bar- 
bara County  granting  a  writ  of  assistance.    W.  B.  Cope,  Judge. 

The  facts  are  stated  in  the  opinion. 

Thomas  McNulta,  and  W.  S.  Day,  for  Appellant. 

B.  P.  Thomas,  for  Respondent. 

SEARLS,  C. — This  is  an  appeal  from  an  order  of  the  supe- 
rior court  in  and  for  the  county  of  Santa  Barbara,  granting  a 
writ  of  assistance  in  favor  of  Alex.  Lyall  and  against  the  appel- 
lant. 

The  facts  disclosed  by  the  record  show  that  on  the  sixth  day 
of  June,  1890,  George  McCaughey,  defendant's  intestate,  exe- 
cuted to  H.  J.  Finger  a  mortgage  upon  the  land  described  there- 
in, to  secure  the  payment  of  his  promissory  note  for  five  hun- 
dred dollars  and  interest.  McCaughey  died,  and  Susan  McCaugh- 
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ey,  his  widow,  was  appointed,  and  is  still,  the  administratrix  of 
his  estate. 

The  claim  of  Finger  was  presented  to  the  administratrix  and 
allowed  by  her,  and  the  allowance  approved  by  the  judge  of  the 
superior  court. 

Finger  brought  suit  to  foreclose  his  mortgage,  making  the  ad- 
ministratrix a  party  defendant.  A  notice  of  lis  pendens  was 
filed,  etc.  Defendant  was  duly  served  with  summons  and  made 
default. 

A  decree  in  foreclosure  in  the  usual  form  was  entered,  under 
which  a  sale  was  had  and  Alexander  Lyall  became  the  pur- 
chaser. No  redemption  having  been  made,  Lyall  in  due  time  re- 
ceived a  sheriflPs  deed,  which  he  presented  to  appellant  and  de- 
manded possession  as  in  the  decree  provided  for,  and,  upon  her 
refusal  to  yield  such  possession,  filed  his  petition  for  a  writ  of 
assistance. 

Appellant  in  her  answer  avers  that  she  was  before  the  institu- 
tion of  the  action  in  foreclosure,  and  still  is,  "in  possession  of 
the  premises,  the  subject  of  said  suit,  under  claim  of  right  of 
possession  and  of  title,  and  that  she  was  never  made  a  party  to 
said  suit  and  never  appeared,  and  her  right  to  possession  has  not 
been  and  was  not  litigated  in  said  action.  She  therefore  avers 
that  she  is  not  subject  to  the  terms  and  provisions  of  said  judg- 
ment, and,  as  she  is  advised  and  believes,  is  not  subject  to  sum- 
mary removal  from  said  premises  upon  any  process  issued  upon 
such  judgment." 

The  answer  of  Susan  McCaughey  does  not  deny  that  she  is 
the  widow  of  the  mortgagor  and  the  administratrix  of  his  es- 
tate. As  such  administratrix  she  is  entitled  to  possession  of  his 
estate,  and  her  claim  of  possession  and  a  right  of  possession  will, 
in  the  absence  of  a  showing  to  the  contrary,  which  does  not  here 
exist,  be  attributed  to  her  .right  as  an  administratrix. 

If  the  mortgaged  premises  consist  of  community  property, 
appellant  may  be  entitled  by  right  of  succession  to  an  undivided 
one-half  thereof.  Still,  if  this  is  so,  it  was  not  necessary  to 
make  her  individually  a  party  defendant  in  order  to  bar  her 
right.  Heirs  of  a  mortgagor  are  not  necessary  parties  defend- 
ant in  an  action  to  foreclose.  (Bayly  v.  Muehe,  65  Cal.  345 ; 
Monterey  County  v.  Cushing,  83  Cal.  507 ;  Cunningham  v.  Ash- 
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ley,  45  Cal.  486;  De  Halpin  v.  Oxarart,  58  Cal.  101;  Spotts  v. 
Hanley,  86  Cal.  167;  Collins  v.  Scott,  100  Cal.  452.) 

It  is  sujBScient  to  say  that  the  answer  of  appellant  fails  to 
show  that  she  claims  the  property  or  the  possession  thereof  by 
any  right  or  title  independent  of  or  adverse  to  that  of  her  de- 
ceased  husband,  whose  right  was  foreclosed  in  the  action  to 
which  she  as  administratrix  was  a  party. 
'  We  recommend  that  the  order  appealed  from  be  affirmed. 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  is  affirmed. 

Qaroutte,  J.,  Van  Fleet,  J.,  Harrison,  J, 


[L.  A.  No.  234.    Department  One.— November  12,  1807.] 

COUNTY  BANK  OF  SAN  LUIS  OBISPO,  Appellant,  v.  W. 
H.  FOX  et  al..  Defendants.  STELLA  PAYNE  MEADS, 
Eespondent. 

MOBTGAQES — CONFLICT   AND   PbIOBITT — PbIOR    RECORDATION     OF     SECOND 

Mortgage — ^Actual  Notice — ^Unprotected  Transfer. — ^The  prior 
recordation  of  a  second  mortgage  does  not  give  it  priority  over  a 
first  mortgage  which  Is  subsequently  recorded,  where  the  mort- 
gagee named  in  the  second  mortgage  had  actual  notice  of  the  exe- 
cution and  existence  of  the  prior  note  and  mortgage  when  the  sec- 
ond mortgage  was  executed,  while  such  mortgage  remains  in  the 
hands  of  the  mortgagee,  or  of  his  assignee,  who  takes  without  con- 
sideration, or  subsequently  to  the  record  of  the  first  mortgage. 

Id. — Foreclosure — Confliotino  Mortgages — Pleading  —  PROTEcnoN 
OF  Bona  Fide  Assignee  of  Second  Mortgage. — In  a  foreclosure 
suit,  where  there  is  a  conflict  as  to  priority  of  lien  between  an 
assignee  of  such  second  mortgage  and  the  prior  mortgagee,  and  it 
appears  that  the  subsequent  mortgagee,  whose  mortgage  was  first 
recorded,  had  actual  notice  of  the  prior  mortgage,  it  devolves  upon 
such  assignee,  in  order  to  claim  protection  as  a  bona  fide  pur- 
chaser of  the  second  mortgage  for  value,  without  notice  of  the  prior 
mortgage,  to  plead  and  prove  the  facts  essential  to  make  him  sach 
"bona  fide  purchaser,  and  to  show  that  he  took  for  value  prior  to  the 
recordation  of  the  first  mortgage,  and  without  actual  notice  thereof. 

Id. — Constructive  Notice  to  Assignee. — Where  the  court  finds  that 
the  second  mortgagee  had  actual  notice  of  the  prior  mortgage,  and 
there  is  neither  allegation  nor  finding  that  any  consideration  was 
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paid  for  the  assignment  of  the  second  mortgage,  and  it  does  not 
appear  but  that  it  may  have  been  made  after  recordation  of  the 
first  mortgage,  the  assignee  of  the  second  mortgage  will  be  deemed 
chargeable  with  constructive  notice  of  the  prior  mortgage,  and  a 
decree  giving  priority  of  lien  to  the  first  mortgage  will  be  affirmed, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County.    V.  A.  Gregg,  Judge. 

The  facts  are  stated  in  the  opinion. 

G.  F.  Witter,  Jr.,  for  Appellant. 

G.  &  A.  Webster,  and  William  Shipsey,  for  Eespondent 

BELCHER,  C. — This  is  an  action  to  foreclose  a  mortgage, 
and  the  only  question  in  the  case  is  as  to  which  of  two  mortgages 
on  the  same  land  has  priority. 

The  facts  are  in  substance  as  follows :  On  October  8,  1892,  the 
defendant,  W.  H.  Fox,  executed  to  the  defendant,  Stella  Payne 
Meads,  his  promissory  note  for  seven  hundred  and  fifty  dollars, 
and  a  mortgage  to  secure  payment  of  the  same  on  one  hundred 
and  sixty  acres  of  land  then  owned  by  him.  This  mortgage  was 
duly  recorded  November  4,  1892. 

On  October  10,  1892,  Fox  and  his  wife,  Cynthia  E.  Fox,  exe- 
cuted to  the  Farmers'  Union  of  San  ^liguel  their  promissory 
note  for  four  hundred  and  eighty  dollars  and  twenty  cents,  and 
a  mortgage  to  secure  payment  thereof  on  the  same  one  hundred 
and  sixty  acres  of  land.  This  mortgage  was  duly  recorded  on 
the  twelfth  day  of  the  same  month.  Subsequently,  the  Farm- 
ers' Union  indorsed  and  assigned  said  note  and  mortgage  to  the 
First  National  Bank  of  San  Luis  Obispo,  and  the  latter  assigned 
the  same  to  the  plaintiff.  It  does  not,  however,  appear  from  the 
complaint  or  findings  when  these  assignments  were  made,  or 
that  either  of  them  was  ever  recorded,  or  that  any  consideration 
was  paid  therefor. 

The  plaintiff  commenced  this  action  to  foreclose  the  last- 
named  mortgage,  and  the  mortgagors  suffered  their  defaults  to 
be  entered.  The  defendant,  Meads,  answered  and  filed  a  cross- 
complaint,  setting  up  her  mortgage  and  alleging  that  the  lien 
thereof  was  prior  and  superior  to  that  of  plaintiff's  mortgage, 
and  praying  that  her  mortgage  be  foreclosed,  the  property  sold. 
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and  the  proceeds  of  the  sale,  after  paying  the  costs  and  ex- 
penses thereof,  be  applied  first  to  the  pajrment  of  the  amount 
found  due  upon  her  note  and  mortgage. 

The  case  was  tried,  and  the  court  found,  among  other  things, 
that  at  the  time  the  note  and  mortgage  mentioned  in  the  com- 
plaint were  executed  to  the  Farmers'  Union  it  had  actual  notice 
of  the  execution  and  existence  of  the  note  and  mortgage  held 
by  said  Stella  Payne  Meads,  and  that  at  the  time  of  said  assign- 
ment from  the  Farmers'  Union  to  said  First  National  Bank  the 
latter  had  no  actual  notice  of  the  execution  of  the  note  and  mort- 
gage made  to  Stella  Payne  Meads,  and  no  constructive  notice 
thereof,  unless  the  facts  before  stated  constituted  such  notice. 
And,  as  conclusions  of  law,  the  court  found  that  the  lien  of  de- 
fendant's mortgage  was  prior  and  superior  to  the  lien  of  the 
plaintiflPs  mortgage;  that  both  mortgages  be  foreclosed  and  the 
property  sold;  that  from  the  proceeds  of  the  sale  the  expenses 
of  sale,  be  first  paid,  then  the  amount  due  defendant  Meads,  in- 
cluding her  costs  and  attorney's  fees,  and  then  the  amount  due 
the  plaintiff,  its  costs  and  attorney's  fees,  with  the  usual  order 
for  docketing  judgment  for  deficiencies,  if  any  arise. 

A  decree  of  foreclosure  was  accordingly  so  entered,  from 
which  the  plaintiff  appeals  on  the  judgment-roll. 

The  contention  of  appellant  is,  that  the  court  erred  in  giving 
the  Meads  mortgage  precedence,  and  it  invokes  the  rule,  de- 
clared in  section  1214  of  the  Civil  Code,  that  every  conveyance 
of  real  property  "is  void  as  against  any  subsequent  purchaser  or 
mortgagee  of  the  same  property,  or  any  part  thereof,  in  good 
faith  and  for  valuable  consideration,  whose  conveyance  is  first 
duly  recorded."  It  is  said :  "The  Farmers'  Union  promptly  se- 
cured precedence  by  its  record — ^and  that  recordation  inured  to 
the  present  holder." 

But  the  Civil  Code,  section  1217,  also  declares  that  "an  un- 
recorded instrument  is  valid  as  between  the  parties  and  those 
who  have  notice  thereof."  And  the  court  found  that  the  Farmers* 
Union,  at  the  time  its  note  and  mortgage  were  executed,  had 
actual  notice  of  the  execution  and  existence  of  the  Meads  note 
and  mortgage.  It  cannot,  therefore,  be  successfully  claimed 
that  the  mortgage  first  executed  was  not  valid  and  entitled  to 
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precedence  as  against  the  one  last  executed  while  it  remained  in 
the  hands  of  the  mortgagee. 

The  question  then  is,  Did  the  assignments  of  the  mortgage 
last  executed  vest  in  the  assignees  any  rights  superior  to  or  dif- 
ferent from  those  held  by  the  assignor?  As  before  stated,  it  is 
not  alleged  in  the  complaint  or  found  by  the  court  at  what  time 
either  of  the  said  assignments  was  made.  So  far  as  appears, 
they  may  both  have  been  made  after  the  Meads  mortgage  was  re- 
corded, and,  if  so,  assignees  took  the  assi^mments  with  con- 
structive notice  of  the  prior  mortgage.  (Mahoney  v.  Middleton, 
41  Cal.  41;  Clark  v.  Sawyer,  48  Cal.  133.) 

Again,  it  is  well  settled  that  one  who  claims  to  be  a  bona  fide 
purchaser  must  plead  the  facts  essential  to  make  him  such,  that 
is,  that  he  purchased  for  value  and  paid  the  consideration  before 
he  had  notice  of  the  prior  conveyance  or  mortgage.  In  Evers- 
don  V.  Mayhew,  65  Cal.  167,  it  is  said:  The  answer  of  a  bona 
fide  purchaser  without  notice  is,  says  the  supreme  court  of  the 
United  States,  in  the  nature  of  a  new  case  founded  on  a  right 
and  title  to  real  property  operating,  if  made  out,  to  bar  and 
avoid  the  plaintiff's  equity,  which  must  otherwise  prevail.  To 
entitle  a  party  to  protection  as  such  a  purchaser  he  must  aver 
and  prove  the  possession  of  his  grantor,  the  purchase  of  the 
premises,  the  payment  of  the  purchase  money  in  good  faith,  and 
without  notice,  actual  or  constructive,  prior  to  and  down  to  the 
time  of  its  payment ;  for  if  he  had  notice,  actual  or  constructive, 
at  any  moment  of  time  before  the  payment  of  the  money,  he  is 
not  a  bona  fide  purchaser." 

This  language  was  used  in  reference  to  an  alleged  bona  fide 
purchase  of  real  property,  but  we  consider  it  equally  applicable 
to  a  case  like  this.  And  as  there  was  no  allegation  or  finding  in 
this  case  that  any  consideration  was  paid  for  either  of  the  assign- 
ments, or  that  the  assignees  took  the  same  without  at  least  con- 
structive notice  of  the  prior  mortgage,  appellant's  contention 
cannot  be  sustained. 

The  judgment  should  be  affirmed. 

Haynes,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  Van  Fleet,  J.,  Garoutte,  J.,  Harrison,  J. 
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[8.  F.  No.  865.     In  Bank.— November  12,  1897.] 

J.  J.  MOREOW,  Administrator,  etc.,  Appellant,  v.  J.  H.  BAEK- 
EE,  Administrator,  etc.,  Respondent. 

Estates  of  Deceased  Persons — Presentation  of  Claims — Claim  of 
Another  Decedent — Statute  of  Limitations  — Exception — Con- 
struction OF  Code. — Section  1493  of  the  Code  of  Civil  Procedure, 
declaring  that  all  claims  arising  upon  contract,  whether  the  same 
be  due  or  contingent,  must  be  presented  within  the  time  limited  in 
the  notice  to  creditors,  and  any  claim  not  so  presented  is  barred 
forever,  is  a  statute  of  limitations  having  no  exception  from  its  op- 
eration saving  the  claim  of  a  claimant  who  had  no  notice  by  reason 
of  being  out  of  the  state;  and  a  court  is  not  authorized  to  make 
any  other  exception  to  relieve  from  hardship,  or  to  aid  apparent 
equities;  and  a  claim  arising  upon  contract  presented  by  the  ad- 
ministrator of  a  deceased  claimant,  after  the  time  for  presentation 
of  claims  has  elapsed,  is  properly  rejected,  and  an  action  thereupon 
is  barred  by  sections  1493  and  1500  of  the  Code  of  Civil  Procedure. 

Id. — Bight  of  Administrator  to  Bring  and  Maintain  Action — Con- 
struction OF  Code. — Section  353  of  the  Code  of  Civil  Procedure, 
which  provides  that  in  case  of  the  death  of  a  deceased  person  en- 
titled to  bring  an  action  before  the  expiration  of  the  time  limited 
for  the  commencement  thereof,  an  action  may  be  commenced  by 
his  representative  after  that  time,  and  within  six  months  from 
his  death,  does  not  apply  to  an  action  upon  a  claim  against  the 
estate  of  another  deceased  person;  and  section  1500  of  the  same 
code,  which  declares  that  no  holder  of  any  claim  shall  maintain 
any  action  thereon,  unless  the  claim  shall  first  have  been  presented, 
is  to  be  construed  as  precluding  the  right  to  bring  an  action  until 
such  presentation,  the  first  essential  of  the  right  to  maintain  or 
prosecute  an  action  being  the  right  to  bring  or  commence  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mendo- 
cino County.    E.  McGarvey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  A.  Cooper,  for  Appellant. 

W.  G.  Poage,  for  Eespondent. 

HENSHAW,  J.— On  October  25,  1895,  the  defendant,  as  the 
administrator  with  the  will  annexed,  published  notice  to  credit- 
ors in  the  estate  of  Susan  Berg,  deceased,  directing  all  creditors 
to  present  their  claims  within  four  months  after  the  first  publi- 
tation  of  the  notice. 
CXIX.  Cal.— 5 
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January  2,  1896,  and  before  the  time  for  presenting  claims 
had  expired,  John  Sundstrom  died,  without  having  presented  his 
claim  against  the  estate  of  Berg.  February  20,  1896,  letters  of 
administration  were  duly  issued  to  plaintiff  on  the  estate  of  John 
Sundstrom,  deceased.  February  25,  1896,  the  four  months'  time 
specified  in  the  notice  to  creditors  of  the  estate  of  Berg  expired, 
and  the  claim  of  Sundstrom  had  not  been  presented  or  allowed. 
March  6,  1896,  the  claim  upon  which  this  action  is  based  was 
duly  made  out  as  required  by  the  statute,  and  on  March  16th,  ten 
days  after  the  time  for  presentation  had  elapsed,  was  presented 
to  the  defendant,  as  the  administrator  of  the  estate  of  Susan 
Berg,  for  allowance.  The  claim  was  rejected  by  the  adminis- 
trator on  the  ground  that  it  was  not  presented  in  time  and  was 
barred  by  the  statute. 

This  action  was  brought  upon  the  rejected  claim.  A  demur- 
rer to  the  complaint  was  interposed  on  the  ground  that  the 
cause  of  action  set  forth  in  the  complaint  is  barred  by  sections 
1493  and  1500  of  the  Code  of  Civil  Procedure.  The  court  be- 
low sustained  the  demurrer,  and  this  ruling  of  the  court  is  the 
sole  point  presented  for  determination. 

Section  1493  of  the  Code  of  Civil  Procedure  declares  that  all 
claims  arising  upon  contract  (as  does  the  one  under  considera- 
tion), whether  the  same  be  due  or  contingent,  must  be  presented 
within  the  time  limited  in  the  notice,  and  any  claim  not  so  pre- 
sented is  barred  forever.  Here  is  a  statute  of  limitations.  The 
holder  of  no  claim  is  excepted  from  its  disability,  saving  him 
alone  who  has  been  absent  from  the  state.  A  court  is  not  au- 
thorized to  make  an  exception  to  relieve  from  hardship  or  to  aid 
apparent  equities.  (Tynan  v.  Walker,  36  Cal,  640;  95  Am.  Dec. 
152;  Sichel  v.  Carillo,  42  Cal.  499.)  As  was  said  in  Estate  of 
Hildehrandt,  92  Cal.  436 :  "The  statute  is  imperative  and  applies 
to  all  claims  arising  upon  contracts.  If  the  effect  of  it  is  to 
cause  a  loss  or  work  a  wrong  in  some  particular  case,  that  is  a 
matter  for  the  consideration  of  the  legislature  and  not  the 
courts." 

To  escape  the  effect  of  this  section,  however,  appellant  seeks 
the  aid  of  section  353  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  in  case  of  the  death  of  a  person  entitled  to  bring  an 
action  before  the  expiration  of  the  time  limited  for  the  com- 
mencement thereof,  an  action  may  be  commenced  by  his  repre- 
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sentatives  after  that  time  and  within  six  months  from  his  death. 
But  section  1500  of  the  Code  of  Civil  Procedure  declares  that 
no  holder  of  any  claim  against  an  estate  shall  maintain  any  ac- 
tion thereon  unless  the  claim  first  shall  have  been  presented. 
Until  such  presentation  he  has  no  right. to  bring  an  action.  Such 
is  the  very  obvious  meaning  of  the  section.  It  would  be  to  accuse 
the  legislature  of  the  shallowest  verbal  trifling  to  say  that  by 
the  two  sections  it  meant  that  one  could  have  a  right  to  bring 
an  action  who  at  the  same  time  had  no  right  to  maintain  it. 
The  maintenance  of  a  right  of  action  means  the  right  to  prose- 
cute it,  and  the  first  essential  of  the  right  to  maintain  or  prose- 
cute is  the  right  to  bring  or  commence  it. 

Situations  have  been  pictured  where  much  hardship  might 
follow  this  presentation  of  the  law,  as  where  in  case  of  a  pro- 
longed contest  over  the  will  of  one  decedent,  there  may  be  no 
personal  representative  appointed  to  present  his  claim  against 
the  estate  of  another  until  the  time  has  lapsed.  If  »8uch  misfor- 
tune should  result  (and  it  need  not,  perhaps,  be  seriously  appre- 
hended in  view  of  the  law  permitting  the  appointment  of  special 
administrators  for  like  emergencies),  it  would  serve  to  point  an 
argument  to  the  lawmakers,  but  not  to  the  judges,  whose  sole  re- 
sponse must  be,  ita  scripta  lex. 

The  judgment  appealed  from  is  aflBrmed. 

Harrison,  J.,  McFariand,  J.,  Garoutte,  J.,  Van  Fleet,  J.,  and 
Beatty,  C.  J.,  concurred. 


[S.  F.  No.  300.     In  Bank.— November  16,  1897.] 

W.  J.  ADAMS,  Respondent,  v.  EMELINE  WALLACE,  Appel- 
lant. 

OUABANTT — NOTB  GiVBN  TO   SeCUBE  AnOTHEB — IlTDOBSEMENT     PABT    OF 

Contract — Pabol  Evidence  Inadmissible — Guaranty  for  Defi- 
cnsNCT  OF  Mobtgaoe  Security. — ^An  indorsement  written  upon  a 
note  at  request  of  the  maker  before  its  execution,  stating  that  it 
is  given  for  the  purpose  of  securing  the  payment  of  a  note  of  the 
same  date  and  amount  of  another  person  to  the  same  payee,  be- 
comes part  of  the  contract  of  the  maker,  though  the  indorsement 
is  signed  by  the  payee  and  not  by  the  maker,  and  the  agreement 
as  written^  taken  with  the  admissions  in  the  pleadings,  constitute 
a  contract  of  guaranty  for  the  payment  of  the  other  note  in  fuU; 
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and  parol  evidence  is  inadmissible  to  vary  the  terms  of  the  guar- 
anty as  expressed  by  proof  that  the  contract  was  one  of  guaranty 
only  for  the  payment  of  any  deficiency  resulting  after  the  sale  of 
property  mortgaged  by  the  maker  of  the  other  note  to  the  payee  as 
security  therefor. 

Id. — Admission  of  Guaranty — Avisment  of  Answer. — The  defend- 
ant cannot  complain  that  the  court  regarded  the  contract  between 
the  parties  as  one  of  guaranty,  as  distinguished  from  a  general 
contract  of  suretyship,  where  the  answer  pleads  that  the  contract 
was  one  of  guaranty  made  at  the  request  of  plaintiff,  and  not  of 
the  maker  of  the  other  note,  whereby  defendant  promised  and 
agreed  with  plaintiff  to  answer  for  the  debt  or  default  of  such 
maker. 

Id. — ^Distinction  between  Guabantob  and  Subett — Exelaustion  of 
Cbeditob's  Remedies  against  Principal  Debtor. — One  who  is  a 
mere  surety,  as  distinguished  from  a  guarantor,  has  the  right 
to  demand  that  the  creditor  shall  first  apply  the  property  of  the 
principal  debtor  to  the  discharge  of  the  debt;  but  the  creditor  has 
the  right  to  sue  a  guarantor,  upon  default  of  the  principal  debtor, 
without  proceeding  first  to  realize  upon  other  securities,  or  to  fore- 
close a  mortgage  given  by  such  debtor. 

Id. — Action  Cpon  Debt  Secured  by  Mortgage — Construction  of  Code 
— Independent  Contract — Note  Givzif  as  Security. —  An  action 
upon  a  note  given  as  security  for  another  note,  which  is  also  se- 
cured by  mortgage,  is  not  violative  of  section  776  of  tne  Oode  of 
Civil  Procedure,  but  is  an  action  upon  an  independent  contract, 
with  which  the  mortgagor  has  nothing  to  do,  and  which  may  be 
maintained  against  the  maker  of  such  note  without  foreclosure  of 
the  mortgage  security. 

Id. — Principal  Debtor  and  Guarantor  not  Jointly  Liable. — There  is 
no  privity,  or  mutuality,  or  joint  liability  between  the  principal 
debtor  and  his  guarantor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  Citv 
and  County  of  San  Francisco.  William  R.  Daingerfield, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  Bates,  and  A.  N.  Drown,  for  Appellant. 

William  H.  Jordan,  for  Respondent. 

HENSHAW,  J. — Appeal  from  the  judgment,  the  evidence  be- 
ing brought  up  for  review  by  a  bill  of  exceptions. 

Plaintiff  sued  David  T.  Pierce  and  Emeline  Wallace,  averring 
the  following  facts :  That  one  David  T.  Pierce,  for  a  valuable 
consideration,  made  and  executed  to  plaintiff  his  promissory  note 
for  the  sum  of  eight  thousand  dollars^  with  interest  at  the  rate 
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of  eight  per  cent  per  anmim  until  paid.  "That,  for  the  purpose 
of  securing  the  payment  of  said  promissory  note,  defendant  Eme- 
line  Wallace  did,  upon  the  same  day,  and  for  a  valuable  consid- 
eration, make,  execute  and  deliver  to  plaintiff  her  promissory 
note  for  the  sum  of  eight  thousand  dollars,  bearing  interest  at 
the  rate  of  eight  per  cent  per  annum.^^  Plaintiff  further  averred 
that  the  Pierce  note,  though  long  due,  had  not  been  paid;  that 
plaintiff  had  demanded  payment  thereof  both  from  Pierce  and 
defendant  Wallace,  but  that  they  refused  and  neglected  to  pay 
the  same,  or  any  part  thereof.  Plaintiff  demanded  judgment 
against  the  defendants  for  the  sum  due. 

Defendant  Emfeline  Wallace  made  answer  and  pleaded  that  the 
note  given  by  Pierce  to  plaintiff  was  secured  by  mortgage  upon 
certain  real  estate;  that  as  a  part  of  the  transaction  she  executed 
to  plaintiff  her  note,  as  a  guaranty  to  him  for  the  payment  of 
any  deficiency  that  might  result  after  the  foreclosure  of  the  mort- 
gage. 

Before  trial  plaintiff  dismissed  his  action  against  the  defend- 
ant David  T.  Pierce,  and  proceeded  against  the  defendant  Eme- 
line  Wallace  alone.  Upon  the  trial,  it  was  shown  that  the  Wal- 
lace note  bore  an  indorsement  as  follows:  "This  note  is  for  the 
purpose  of  securing  the  payment  of  note  of  same  date  and 
amount  of  David  T.  Pierce  to  W.  J.  Adams."  This  indorsement 
it  appears  was  upon  the  instrument  at  the  time  that  the  defend- 
ant signed  the  same,  but  the  indorsement  itself  is  not  signed  by 
defendant,  but  by  plaintiff. 

Plaintiff  after  formal  proof  of  the  execution  and  nonpayment 
of  the  Pierce  note,  and  of  the  above-quoted  indorsetient  upon 
the  Wallace  note,  rested  his  case.  Defendant  sought  to  show, 
in  accordance  with  the  averments  of  her  answer,  that  the  Pierce 
note  was  secured  by  a  mortgage,  and  that  her  contract  with 
plaintiff  was  that  of  a  guarantor  of  any  deficiency  after  foreclos- 
ure proceedings.  This  proof  the  court  refused,  under  objection, 
to  allow  her  to  make,  holding  that  the  indorsement  upon  the 
back  of  the  note  constituted  her  contract  of  guaranty,  and  that 
under  that  contract  she  had  bound  herself  for  the  payment  of 
the  note,  and  not  for  the  payment  of  any  deficiency  which  might 
result  after  the  exhaustion  of  other  security. 
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Appellant  cannot  be  heard  to  complain  that  her  contract  with 
plaintiff  was  regarded  by  theconrt  as  a  contract  of  guaranty  (Civ. 
Code,  sec.2787)  as  distinguished  from  a  general  contract  of  sure- 
ty (Civ.  Code,  sec.  2831),  for  by  her  answer  she  pleads  her  con- 
tract to  have  been  one  of  guaranty.  At  the  request  of  plaintiff, 
she  pleads,  and  not  of  Pierce,  she  promised  and  agreed  with  plain- 
tiff to  answer  for  the  debt  or  default  of  Pierce.  Were  she  a  mere 
surety,  as  distinguished  from  a  guarantor,  she  wonld  have  the 
unquestioned  right  to  demand  that  plaintiff  should  first  apply 
to  the  discharge  of  the  debt  the  property  of  the  principal,  Pierce, 
which  had  been  mortgaged.  (Civ.  Code,  sees.  2849,  2850.)  Upon 
the  other  hand,  if  she  be  a  guarantor  for  the  payment  of  the 
debt  upon  default,  then  it  would  matter  not  whether  there  were 
other  security  for  the  payment  of  that  debt ;  the  principal  cred- 
itor would  have  the  right  to  prosecute  his  action  against  the 
guarantor,  without  proceeding  to  realize  upon  other  securities 
or  without  going  into  equity  to  foreclose  his  mortgage.  {London 
etcBanJc  v.  Smith,10l  Cal.415 ;  Brandt  on  Suretyship  and  Guar- 
anty,97;  Baylies  on  Sureties  and  Guarantors,189,  303,  304,  305.) 

When  it  is  come  to  consider  the  contract  which  existed  between 
plaintiff  and  defendant,  as  disclosed  by  the  pleadings,  it  is  seen 
that  the  complaint  does  no  more  than  to  charge  in  the  language 
of  the  written  indorsement.  This  indorsement,  put  upon  the 
instrument  at  defendant's  request  and  before  her  execution  of  it, 
became  a  part  of  her  contract.  The  answer,  however,  distinctly 
avers  the  contract  to  have  been  one  of  guaranty  for  the  payment 
of  any  deficiency,  and  the  rejected  evidence  of  defendant  went 
to  establish  these  averments.  The  evidence  upon  this  point  was 
properly  rejected.  It  was  an  attempt  to  vary  by  parol  the  clear 
and  precise  terms  of  a  written  contract.  The  contract  as  written 
was  a  guaranty  for  the  payment  of  the  Pierce  note.  The  contract 
sought  to  be  proved  was  for  the  payment  of  any  deficiency  result- 
ing after  sale  of  the  mortgaged  property — ^a  contract  so  different 
from  the  one  expressed  by  the  writing  as  to  need  no  more  than 
the  bare  statement  of  it  to  show  that  its  proof , if  permitted, would 
have  been  not  only  to  vary  the  writing,  but  absolutely  to  substi- 
tute another  agreement  for  it.  Defendant  is  not  here  seeking  a 
reformation  of  the  written  contract,  but  stands  upon  her  right 
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to  make  the  offered  proof  by  parol  against  her  written  agreement. 
This  cannot  be  done. 

The  contention  that  the  action  cannot  be  maintained  at  all, 
as  being  violative  of  the  provisions  of  section  776  of  the  Code  of 
Civil  Procedure,  is  not  well  taken.  This  is  not  an  action  for  the 
collection  of  the  Pierce  debt  as  such,  even  if  it  be  conceded  that 
this  debt  was  secured  by  mortgage.  It  is  an  action  upon  an  inde- 
pendent contract  of  the  defendant,  with  which  Pierce  had  noth- 
ing to  do,  and  which  might  have  been  entered  into  by  the  par- 
ties to  it  without  his  knowledge  or  against  his  wishes.  There  is 
no  privity,  or  mutuality,  or  joint  liability  between  the  principal 
debtor  and  his  guarantor.  (Bull  v.  Coe,  77  Cal.  54;  11  Am.  St. 
Eep.  235;  Baylies  on  Sureties  and  Guarantors^  4;  Cole  v.  Water- 
town  Merchants'  Bank,  60  Ind.  350.) 

The  judgment  is  affirmed. 

Temple,  J.,  Van  Fleet,  J.,  and  Harrison,  J.,  concurrei 
Hearing  in  Bank  denied. 


[S.  F.  No.  772.    Department  One.— November  17,  1897.] 

DANIEL  HURLEY,  Respondent,  v.  JOHN  RYAN,  Adminis- 
trator, etc..  Appellant. 

Action  fob  Money  upon  Contbact — Insufficiency  of  Complaint — 
Failure  to  Aveb  Nonpayment. — In  an  action  upon  contract  to 
recover  money,  the  breach  of  the  contract  to  pay  is  of  the  essence 
of  the  cause  of  action,  and  must  be  alle^d;  and  a  complaint  which 
does  not  allege  that  the  debts  sued  upon  have  not  been  paid  fails 
to  state  a  cause  of  action,  and  a  demurrer  thereto  upon  that  ground 
fihould  be  sustained. 

Id. — Demuereb  not  Waived. — A  demurrer  for  insufficiency  of  the  com- 
plaint to  state  a  cause  of  action  is  not  waived  by  answer,  whether 
filed  at  the  same  time  or  subsequently,  nor  is  such  defect  in  the 
complaint  cured  by  verdict. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Monterey 
County.  N.  A.  Dom,  Judge. 

The  facts  are  stated  in  the  opinion. 

Frank  J.  Murphy,  for  Appellant. 

Parker  &  Sargent,  for  Bespondent. 
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CHIPMAN",  C. — ^Action  against  defendant,  as  administrator, 
for  money  expended  as  funeral  expenses  of  deceased,  and  for  ex- 
penses of  administration  and  traveling  expenses,  while  plaintiff 
was  special  administrator  of  defendant  estate.  As  a  second  cause 
of 'action  plaintiff  claims  for  services  in  nursing  and  providing 
board  and  lodging  for  deceased  in  his  lifetime.  Defendant  de- 
murred to  the  complaint,  alleging  insufiBciency  of  facts  to  con- 
stitute a  cause  of  action,  which  was  overruled,  and  defendant  an- 
'swered  denying  the  allegations  of  the  complaint  and  setting  up  a 
counterclaim.  The  cause  was  tried  by  a  jury,  and  verdict  was 
given  for  plaintiff  for  three  hundred  and  twenty-five  dollars,  and 
judgment  was  accordingly  entered.  The  appeal  is  on  the  judg- 
ment-roll alone. 

The  only  point  made  by  appellant  is,  that  the  complaint  fails 
to  state  a  cause  of  action,  for  the  reason  that  it  does  not  allege 
that  the  debts  sued  upon  have  not  been  paid.  The  action  is  upon 
contract,  and  it  is  claimed  by  appellant  that  the  breach  to  pay 
is  of  the  essence  of  the  cause  of  action  and  must  be  alleged. 
(Citing  Ryan  v.  Holliday,  110  Cal.  337;  Barney  v.  Vigoreaux,  92 
Cal.  631;  Notman  v.  Green,  90  Cal.  172;  Richards  v.  Travelers' 
Ins.  Go,,  80  Cal.  505;  Scroufe  v.  Glay,  71  Cal.  123;  RoberU  v. 
Treadwell,  50  Cal.  520;  Davanay  v,  Eggenhoff,  43  Cal.  395.)  Be- 
spondent  files  no  points  and  authorities.  The  rule  is  unquestion- 
ably as  claimed  by  appellant.  There  is  no  attempt  in  the  com- 
plaint to  allege  that  the  debt  has  not  been  paid,  and  the  demurrer 
should  have  been  sustained.  "A  demurrer  is  not  waived  by  filing 
an  answer  at  the  same  time."  (Code  Civ.  Proc.,  sec.  472,)  and  a 
fortiori  it  is  not  waived  by  the  filing  of  an  answer  subsequently 
to  the  filing  and  overruling  of  the  demurrer.  (Gurtiss  v.  Bach- 
man,  84  Cal.  216.)  Nor  is  the  defect  cured  by  the  verdict. 
(Richards  v.  Travelers'  Ins,  Go.,  supra.)  This  last  case  is  in  all 
respects  similar  to  the  one  at  bar.  There  was  there,  as  here,  a 
demurrer  overruled,  answer,  trial,  verdict  by  jury,  and  appeal 
upon  the  judgment-roll. 

The  judgment  should  be  reversed. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed.  Garoutte,  J.,  Harrison,  J.,  Van  Fleet,  J. 
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[Crim.  No.  322.     Department  One, — November  17,  1897.] 

THE  PEOPLE,  Bespondent,  v.  ALBERT  KNOX,  Appellant. 

Cbiuiital  Law — False  Impersonation  of  Offices — Insufficient  In- 
FOBiCATioN — Construction  of  Code. — Section  529  of  the  Penal 
Code,  which  provides  for  the  punishment  of  "every  person  who 
falsely  personates  another,"  etc.,  does  not  apply  to  a  case  where 
a  party  falsely  assumes  an  official  character,  but  is  intended  to 
cover  only  acts  done  by  one  person  while  representing  himself  to  be 
another  and  different  person;  and  an  information  charging  e^  de- 
fendant with  impersonating  an  officer  of  the  law  and  a  constable, 
and  performing  a  specified  act  in  such  assumed  character,  without 
stating  the  name  of  the  officer  of  the  law  or  constable  which  de- 
fendant represented  himself  to  be,  is  insufficient. 

Id. — AifBiouous  Information. — ^The  mere  fact  that  an  information  is 
susceptible  of  widely  different  constructions  renders  it  unsatisfac- 
tory in  the  eyes  of  the  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.  E.  D.  Ham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Depuly  Attorney  (Jeneral,  for  Appellant. 

E.  L.  Webber,  and  W.  P.  Myles,  for  Respondent. 

GAROUTTE,  J. — This  appeal  is  prosecuted  by  the  people  to 
test  the  validity  of  an  order  of  the  superior  court  sustaining  a  de- 
murrer to  an  information  filed  against  the  defendant  Knox.  This 
information  is  based  upon  section  529  of  the  Penal  Code,  which 
declares  that  "every  person  who  falsely  personates  another,  and 
in  such  assumed  character  either  becomes  bail  or  surety  for  any 
party  ....  is  punishable,^^  etc.  By  the  information  in  this 
case  the  defendant  is  charged  with  falsely  personating  another, 
in  this,  that  he  did  "willfully  and  unlawfully  falsely  personate 
another,  to  wit,  an  officer  of  the  law  and  a  constable,  and  in  sucK 
assumed  character  did  take  away  one  Anita  Lynde,  a  child  of  the 
age  of  four  years,*'  etc.  The  information  further  alleged  that 
he  was  not  at  the  time  an  oflBcer  of  the  law  or  constable. 

This  information  is  susceptible  of  but  two  constructions,  either 
of  which  renders  it  objectionable.  If  the  pleading  be  construed 
as  one  charging  the  defendant  as  falsely  representing  himself  to 
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be  an  officer  of  the  law  and  a  constable,  then  it  must  fall,  for 
the  section  is  not  broad  enough  to  cover  such  a  state  of  facts. 
The  section  is  intended  to  cover  acts  done  by  one  person  while 
representing  himself  to  be  another  and  different  person.  It  does 
not  refer  to  a  case  where  a  party  falsely  assumes  an  official  char- 
acter. If  the  remaining  construction  of  the  pleading  be  adopted, 
then  it  is  demurrable  in  not  stating  the  name  of  the  officer  of 
the  law  or  constable  which  defendant  represented  himself  to  be. 
The  defendant  is  entitled  to  be  notified  of  that  fact.  It  might  be 
further  said  that  the  pleading  is  not  satisfactory  in  the  eyes  of 
the  law  from  the  mere  fact  that  it  is  susceptible  of  the  widely 
different  constructions  suggested. 
Judgment  affirmed. 

Van  Fleet,  J.,  and  Harrison,  J.,  concurred. 


[S.  F.  No.  693.     Department  Two.— November  18,  1897.] 

NICK  JOSICH,  Respondent,  v.  AUSTRIAN  BENEVOLENT 
SOCIETY  OP  SAN  JOSE,  Appellant. 

Benevolent  Society — Expulsion  of  Member — Use  of  Oppbobbious 
Language — Interference  by  Court. — Where  the  constitution  of  a 
benevolent  society  provides  that  one  of  its  objects  is  the  propaga- 
tion of  unity,  friendship,  and  brotherly  love  among  its  members, 
and  gives  the  society  the  right  to  expel  a  member  who  violates 
any  of  the  principles  of  the  society  or  offends  against  the  constitu- 
tion, the  question  whether  opprobrious  language  used  by  a  member 
toward  his  fellows  is  a  violation  of  its  constitution  or  principles 
is  for  the  society  to  determine,  and  its  action  in  expelling  a  mem- 
ber therefor^  after  due  notice  and  a  fair  trials  will  not  be  interfered 
with  by  the  courts. 

Id. — Property  Rights  of  Member. — ^The  interest  which  a  member  has 
in  the  property  of  such  a  society  is  only  incidental  to  his  member- 
ship, and  will  cease  upon  his  ceasing  to  be  a  member.  If  he  has 
forfeited  his  right  of  membership  by  reason  of  his  conduct,  this 
interest  in  the  property  will  not  prevent  his  expulsion,  or  give  to 
courts  the  right  to  prevent  an  investigation  of  the  charge,  or  to  de- 
termine its  sufficiency. 

APPEAL  from  a  judgment  or  the  Superior  Court  of  Santa 
Clara  County.     W.  G.  Lorigan,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
James  R.  Lowe,  and  Charles  Clark,  for  Appellant. 
6.  A.  Danziger,  and  N.  E.  Wretman,  for  Respondent. 

McFARLAND,  J. — Defendant  is  a  corporation  organized  un- 
der the  laws  of  this  state.  Plaintiff,  who  was  a  member  of  the 
corporation,  filed  his  petition  for  a  writ  of  mandate,  alleging  his 
illegal  expulsion  by  the  defendant  society,  and  praying  that  he 
be  restored  to  full  membership,  as  theretofore.  The  plaintiflE 
had  judgment  in  the  lower  court  as  prayed  for,  and  the  defend- 
ant appeals  from  the  judgment. 

It  is  not  contended  by  respondent  that  he  did  not  have  a  fair 
trial  before  the  society  after  due  notice;  and  the  fact  that  he 
had  such  trial  appears  from  the  findings.  It  appears  very  fully 
that  the  only  ground  upon  which  the  court  below  rendered  its 
judgment  was  that  stated  in  the  ninth  finding,  which  is  as  fol- 
lows :  "That  the  charges  upon  which  the  plaintiff  and  petitioner 
was  tried  and  expelled  constitute  no  offense  against  the  said  so- 
ciety, its  constitution  or  by-laws,  or  rules  or  regulations,  or  reso- 
lutions, and  that  the  said  defendant  society  had  no  power,  au- 
thority, or  jurisdiction  to  try  the  said  plaintiff  and  petitioner 
herein  upon  he  said  charge,  or  to  expel  him  therefore ;  that  there 
never  was  a  constitutional  provision,  or  by-law,  or  rule,  or  regu- 
lation, or.  resolution  of  said  defendant  society  making,  or  pre- 
scribing such  charge  a  ground  for  expulsion." 

The  constitution  of  the  society  provides,  among  other  things, 
as  follows:  "The  object  of  the  Austrian  Benevolent  Society  of 
San  Jose  shall  be  relief  of  the  sick  members,  the  interment  of 
the  deceased  members,  the  moral  tuition  of  each  other,  and  the 
propagation  of  general  intelligence,  unity,  friendship,  and 
brotherly  love  among  all  members.'^  Article  II,  section  1,  pro- 
vides as  follows:  "Any  member  who  shall  violate  any  of  the 
principles  of  the  society  or  offend  against  the  constitution,  by- 
laws, or  rules  of  the  society  shall  be  fined  and  reprimanded  or 
expelled  as  the  by-laws  may  direct  or  the  society  determine." 
Article  XV,  section  5,  leaving  out  those  parts  of  it  not  perti- 
nent here,  is  as  follows :   "If  any  member  shall be  guilty 

of  improper  conduct,  either  in  or  out  of  the  hall,  ....  he  shall 
be  fined,  suspended,  or  expelled  at  the  discretion  of  the  society." 
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The  charge  against  respondent  upon  which  he  was  expelled 
was  made  by  A.  Anticevich,  a  member  of  the  society,  and  is  as 
follows : 

"San  Jose,  May  14,  1895. 
"To  the  president,  vice-president,  officers,  and  members  of  the 
Austrian  Benevolent  Society  of  San  Jose. 

"Sirs  and  brothers:  I  here,  by  this  present,  bring  a  formal 
charge  against  Bro.  N.  Josich.  On  the  evening  of  April  9,  1895, 
I  went  to  Bro.  N.  Josich's  house  on  an  official  visit  (visiting  com- 
mittee) to  inquire  as  to  the  state  of  his  health  and  make  report 
on  that  same  evening  to  the  society.  Bro.  N.  Josich  received 
me  somewhat  cold,  and  after  I  had  asked  him  how  is  his  health 
was  he  answer  me,  ^There  is  a  lot  of  sons  of  dogs.'  I  reply,  ^No, 
Nick,'  and  he  answer,  TTeas,  Anticevich,  their  are  lots  of  yours.' 
Now,  brother  president,  officers,  and  members,!  do  bring  a  charge 
to  Bro.  N.  Josich  for  such  language  used  to  one  officer  of  our  so- 
ciety. Fraternally  yours, 

"A.  ANTICEVICH." 

This  was  certainly  most  unf ratemal  language  used  toward  not 
only  the  party  making  the  charge,  but  toward  a  large  number 
of  the  other  members ;  and  the  judgment  of  the  court  below  can- 
not be  sustained,  unless  it  can  be  held  that  the  society  itself  had 
no  right  or  jurisdiction  to  determine  that  the  use  of  it  was  a  vio- 
lation "of  the  principles  of  the  society"  or  an  offense  "against  the 
constitution,  by-laws,  or  rules  of  the  society" —  the  purpose  of 
the  society  as  expressed  in  its  constitution  being,  among  other 
things,  "the  moral  tuition  of  each  other,  and  the  propagation  of 
general  intelligence,  unity,  friendship,  and  brotherly  love  among 
all  members."  We  think  that  the  power  to  determine  that  ques- 
tion was  with  the  society  itself  and  assented  to  by  the  respondent 
by  the  contract  which  he  made  when  he  became  a  member  of  the 
society ;  and  that  what  is  proper  fraternal  conduct  of  a  member 
of  a  society  like  the  appellant  is  not  a  matter  to  be  taken  out  of 
the  hands  of  the  society  by  a  court,  where  the  accused  has  had 
due  notice  and  a  fair  trial  in  accordance  with  the  constitution  and 
by-laws  of  the  society.  As  this  court  said  in  Von  Arx  v.  San 
Francisco  etc.  Verein,  113  Cal.  379 :  ^^Where  the  society  has  by- 
laws not  unreasonable  in  their  character  which  are  applicable  to 
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the  difficulty  out  of  which  the  litigation  arises,  and  the  asserted 
rights  of  the  parties  have  been  determined  by  the  society  in  ac- 
cordance with  such  by  laws,  a  court  will  not  ordinarily  interfere/* 
The  contention  of  the  appellant  is,  we  think,  fully  sustained  by 
the  recent  decision  of  this  court  in  Lawson  v,  Hewel,llS  Cal.613. 
The  property  rights  claimed  by  the  appellant  in  that  case  were 
substantially  as  those  claimed  by  the  respondent  in  the  case  at 
bar ;  and  the  court  there  said :  "His  interest  in  the  property  thus 
appears  to  be  only  incidental  to  his  membership,  and  will  cease 
upon  his  ceasing  to  be  a  member.  If  he  has  forfeited  his  right 
of  membership  by  reason  of  his  conduct,  this  interest  in  the  prop- 
erty will  not  prevent  his  expulsion,  or  give  to  courts  the  right  to 
prevent  an  investigation  of  the  charge,  or  themselves  to  deter- 
mine its  sufficiency.**  And  the  court  further  say,  quoting  from 
the  opinion  in  State  v.  Odd  Fellows'  Orand  Lodge,  8  Mo.  App. 
148:  'TVTien  men  once  associate  themselves  with  others  as  or- 
ganized bands,  professing  certain  religious  views,  or  holding 
themselves  out  as  having  certain  ethical  or  social  objects,  and 
subject  themselves  to  a  common  discipline,  they  have  voluntarily 
submitted  themselves  to  the  disciplinary  power  of  the  body  of 
which  they  are  members,  and  it  is  for  the  society  to  know  its 
own."  When  a  member  of  such  an  association  has  been  expelled, 
a  court  will  not  interfere  on  his  behalf,  imless  it  be  shown  that 
he  has  not  had  due  notice  of  the  charge  against  him  and  a  fair 
trial;  or  that  the  rules  which  he  is  charged  with  violating  are 
immoral,  or  against  public  policy,  or  contrary  to  the  law  of  the 
land ;  or  that  they  are  clearly  in  contravention  of  natural  justice ; 
or  that  the  decision  against  him  has  been  made  mala  fides  or 
from  malice.  And  nothing  of  this  kind  appears  in  the  case  at  bar. 
Persons  who  contemplate  becoming  members  of  a  society  like 
the  respondent  should  understand  that  their  rights  as  such  mem- 
bers, will  as  a  general  rule,  be  determined  by  those  with  whom 
they  thus  voluntarily  associate  themselves,  and  that  courts  will 
not  interfere  with  their  fraternal  troubles  except  in  such  extreme 
cases  as  are  above  indicated. 

It  is  contended  by  respondent  that  the  real  merits  of  the  case 
cannot  be  reached  on  this  appeal  because  nothing  except  tho 
judgment-roll  is  here.  But  the  transcript  shows  that  the  decision 
was  entirely  based  upon  the  ninth  finding  above  quoted;  which 
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is  the  same  substantially  as  an  order  sustaining  a  general  demur- 
rer to  the  complaint,  and  shows  clearly  the  basis  upon  which 
the  judgment  rests. 

The  judgment  is  reversed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 


[Sac.  No.  247.     Department  Two.— November  18,  1897.] 

FRED  BANTA,  Appellant,  v.  ARNOLD  WINK  et  al.,  Respon- 
dents. 

Action  fob  Paktnership  Accounting — Venue — Change  of  Place  of 
Trial — Nonresident  Defendants.  —  An  action,  the  purpose  of 
"which  is  to  have  it  adjudged  that  the  plaintiff  is  the  owner  of  an 
undivided  interest  in  all  the  property,  business,  proceeds,  and 
profits  of  an  alleged  copartnership,  and  for  an  accounting  thereof, 
must  be  tried  in  the  county  in  which  the  defendants,  or  some  of 
them,  reside  at  its  commencement;  and  it  is  only  where  none  of 
the  defendants  are  residents  of  the  state  that  the  action  may  be 
tried  in  any  county  which  the  plaiutiif  may  designate  in  the  com- 
plaint; but  when  a  portion  of  the  defendants  are  nonresidents,  and 
the  remainder  are  residents  of  the  state,  only  those  who  are  resi- 
dents of  the  state  need  join  in  a  demand  to  change  the  place  of 
trial;  and  the  fact  that  nonresidents,  who  cannot  move  for  a  change 
of  venue,  unite  in  demanding  such  change,  cannot  deprive  the  other 
defendants  of  the  right  to  make  the  demand,  and  to  have  the  case 
tried  in  the  county  in  which  the  defendants,  or  some  of  them,  re- 
sided when  the  action  was  commenced. 

APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  granting  a  change  of  the  place  of  trial  of  an  action.  B. 
W.  Eisley,  Judge. 

The  facts  are  stated  in  the  opinion. 

L.  L.  Cory,  for  Appellant. 

F.  H.  Short,  H.  H.  Welsh,  and  Bruner  &  Bruner,  for  Be- 

spondents. 

BP]LCHER,  J. — This  action  was  commenced  in  the  superior 
court  of  the  county  of  Fresno,  on  December  16,  1895.  The  pur- 
pose of  the  action  was  to  have  it  adjudged  that  the  plaintiff  wa5 
the  owner  and  entitled  to  the  possession  of  an  undivided  one- 
third  interest  in  all  the  property,  business,  proceeds,  and  profits 
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of  an  alleged  copartnership,  and  for  an  accounting.  Five  par- 
ties were  named  in  the  complaint  as  defendants,  of  whom  two, 
Arnold  WinJc  and  Isaac  Banta,  resided  in  the  state  of  Oregon; 
two,  George  C.  Holbrook  and  "W.  C.  Weymouth,  resided  in  the 
city  and  county  of  San  Francisco;  and  one,  James  Tiscomia,  re- 
sided in  the  county  of  Calaveras.  Wink  and  Banta  were  tempo- 
rarily in  the  county  of  Fresno  when  the  action  was  commenced, 
and  were  at  once  served  with  the  summons.  Thereafter,  on  the 
26th  of  the  same  month,  they  appeared  by  their  attorneys  and 
demurred  to  the  complaint.  The  other  defendants  were  served 
later,  and  on  January  24,  1896,  appeared  by  their  attorneys  and 
demurred  to  the  complaint,  and  at  the  same  time  served  upon 
the  attorney  of  plaintiff  and  filed  aflBdavits  of  merits  and  stating 
the  places  of  residence  of  said  defendants,  and  a  demand  in  writ- 
ing that  the  trial  be  had  in  the  city  and  county  of  San  Francisco, 
and  also  a  notice  that  on  a  day  named  they  would  apply  to  the 
court  for  an  order  changing  the  place  of  trial  as  demanded.  Ac- 
companying these  papers  was  a  notice,  ^gned  by  Wink  and 
Banta,  stating  that  they  united  with  their  codefendants  in  de- 
manding that  the  place  of  trial  be  changed  as  requested  by  them. 
The  motion  was  heard  by  the  court  and  granted,  and  from  that 
order  the  plaintiff  appeals. 

The  contention  of  appellant  is,  that  all  of  the  defendants  in 
an  action  must  join  in  a  motion  for  a  change  of  the  place  of 
trial,  and  that  as  the  defendants.  Wink  and  Banta,  had  been 
served  in  the  county  of  Fresno,  and  in  due  time  had  appeared 
and  demurred  to  the  complaint  without  making  any  motion  for 
a  change  of  the  place  of  trial,  they  could  not  thereafter  join  with 
the  other  defendants  in  any  motion  asking  for  such  change ;  and 
that  under  the  statute  neither  they  nor  the  other  defend!ants 
were  entitled  to  the  order  made,  but  plaintiff  was  thereafter  en- 
titled, as  a  matter  of  right,  to  have  the  action  tried  in  tlie  county 
in  which  it  was  commenced. 

An  action  like  this  "must  be  tried  in  the  county  in  which  the 
defendants,  or  some  of  them,  reside  at  the  commencement  of  the 
action;  or,  if  none  of  the  defendants  reside  in  the  state,  .... 
the  same  may  be  tried  in  any  county  which  the  plaintiff  may 
designate  in  his  complaint.^     (Code  Civ.  Proc,  sec.  395.) 

"If  the  county  in  which  the  action  is  commenced  is  not  the 
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proper  county  for  the  trial  thereof,  the  action  may,  notwithstand- 
ing, be  tried  therein,  unless  the  defendant,  at  the  time  he  ap- 
pears and  answers  or  demurs,  files  an  affidavit  of  merits,  and  de- 
mands, in  writing,  that  the  trial  be  had  in  the  proper  county/' 
(Code  Civ.  Proc.,  sec.  395.) 

As  defendants  Wink  and  Banta  did  not  reside  in  this  state, 
they  could  not  move  for  a  change  of  venue,  but  that  fact  did 
not  deprive  the  other  defendants  of  the  right  to  have  the  case 
tried  in  the  county  in  which  they,  or  some  of  them,  resided  at. 
the  commencement  of  the  action.  It  is  only  when  none  of  the 
defendants  reside  in  the  state  that  the  action  may  be  tried  in  any 
county  which  the  plaintiff  may  designate  in  his  complaint.  It 
was  not  necessary  for  Wink  and  Banta  to  join  in  the  demand  tor 
a  change,  but  was  only  necessary  that  all  those  who  had  a  right 
to  make  the  demand  should  join  in  doing  so.  This  they  did,  and 
the  court  properly  granted  the  motion. 

The  order  should  be  affirmed. 

Haynes,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
affirmei  Temple,  J.,  Henshaw,  J.,  McFarland,  J. 


[L.  A.  No.  335.    Department  Two. — ^November  18,  1897.1 

C.  S.  WILLIAMS,  Eespondent,  v.  H.  L.  BOBGWARDT,  Jr., 

Appellant. 

Saues — Statute  of  Fbaxjds  —  Lack  of  Deliveuy  awd  Change  of 
Possession — ^Trnjc  of  Vendee — ^Transfeb — Possession  Taken  bt 
Bona  Fidb  Pubohaseb. — A  sale  of  personal  property,  though  not 
followed  by  an  immediate  delivery  and  actual  and  continued  change 
of  possession,  as  required  by  section  3440  of  the  Civil  Code,  is  not 
a  nullity,  but  is  good  against  all  the  world  except  the  creditors  of 
the  vendor,  and  is  good  against  them  also  except  when  attacked 
in  legal  proceedings  for  the  collection  of  their  debts;  and  the  ven- 
dee, being  the  owner,  can  convey  title  thereto,  and  the  purchaner 
would,  in  any  event,  acquire  a  title  good  against  all  the  world  ex- 
oept  the  creditors  of  the  original  vendor,  and  against  them  also  it 
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he  was  a  purchaser  in  good  faith,  for  value,  and  without  notice  of 
their  claims,  and  had  finallj  acquired  possession  of  the  property 
prior  to  the  seizure  of  it,  under  attachment  by  them. 

Id. — Sale  of  Pebsonal  Property  by  Agent — ^Power  of  Attorney  not 
Exclusive  of  Other  Authority — Evidence —  Finding. — ^Although 
a  sale  of  personal  property  by  an  agent  for  the  vendor  may  not  be 
authorized  by  a  written  power  of  attorney  given  to  the  agent,  it  is 
not  necessary  that  the  authority  to  make  the  sale  should  be  found 
in  that  instrument,  nor  could  its  provisions  limit  the  power  of  the 
vendor  to  direct  the  sale  in  other  modes;  and  the  court  may  fin$l 
that  the  authority  of  the  agent  existed  in  fact  upon  testimony  to 
that  effect. 

Id. — Construction  of  Code — ^Transfer  of  Property  not  in  Posses- 
sion OF  Vendor. — Section  3440  of  the  Civil  Code,  requiring  an 
immediate  delivery  and  actual  and  continued  change  of  possession 
of  property  sold,  has  no  application  where  the  property  is  not  in 
the  possession  nor  under  the  control  of  the  vendor  at  the  time  of 
the  sale;  and  it  is  sufficient  if  the  vendee  subsequently  obtains  pos- 
session of  the  property,  as  against  creditors  of  a  prior  owner  of  the 
property,  who  sold  to  such  vendor  without  delivery  of  possession. 

Id. — Purchase  for  Value — Presumption  of  Good  Faith. — Where  val- 
ue is  paid  for  the  purchase  of  personal  property,  the  purchase  is  pre- 
sumed to  be  in  good  faith,  and  without  notice  of  the  rights  of  cred- 
itors of  a  prior  owner,  or  of  anything  that  could  render  the  prior 
sale  to  his  vendor  fraudulent,  in  the  absence  of  proof  to  the  con- 
trary. 

Id. — Sale  of  Property  under  Execution — Purchase  by  Vendee — Es- 
toppel.— ^The  purchase  of  personal  property  at  execution  sale  by  a 
bona  fide  purchaser  from  a  vendor  to  whom  no  possession  was  deliv- 
ered under  sale  from  a  prior  owner,  the  execution  having  been  is- 
sued upon  a  judgment  rendered  in  an  attachment  suit  brought  by 
creditors  of  such  prior  owner,  in  which  the  property  was  attached 
while  in  possession  of  such  bona  fide  purchaser,  does  not  estop  the 
purchaser  from  denying  that  the  property  was  rightfully  attached 
as  the  property  of  such  prior  owner. 

Id. — ^Replevin — Damages — Effect  of  Recovery  of  Property  by  Plain- 
tiff— Review  upon  Appeal. — Although  the  fact  that  the  plaintiff 
had  recovered  the  possession  of  the  property  by  purchase  at  an  ex- 
ecution sale,  before  the  trial  of  an  action  brought  to  replevy  the 
property  from  the  sheriff,  may  change  the  rule  of  damages,  yet 
where  no  such  point  is  made  upon  appeal,  and  the  evidence  shows 
that  the  amount  of  damages  rendered  is  about  the  same  as  it  would 
have  been  if  the  correct  rule  of  damages  had  been  followed^  a  re- 
versal of  the  judgment  is  not  called  for  upon  that  ground. 

A.PPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County  and  from  an  order  denying  a  new  trial.  A.  E.  Conklin, 
Judge. 

CXIX.  Cal.— 6. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
B.  Brundage,  for  Appellant. 
E.  Bonssean,  for  Bespondent. 

TEMPLE,  J. — This  is  an  action  of  daim  and  delivery  to  re- 
cover certain  sheep.  The  defendant,  who  was  sheriff  of  Kern 
county,  justified  under  a  writ  of  attachment  issued  in  a  suit 
brought  by  John  H.  and  Harry  E.  Wise  against  J.  V.  Caldwell. 
The  sheep  were  attached  as  the  property  of  Caldwell.  Judgment 
was  afterward  entered  in  favor  of  the  plaintiffs  in  the  attachment 
suit,  and  the  sheep  were  sold  to  satisfy  the  judgment. 

The.  facts  shown  by  the  evidence  in  the  statement  on  motion 
for  a  new  trial  are :  J.  V.  Caldwell  was  formerly  the  owner  and 
in  possession  of  the  sheep.  Some  time  in  1894  he  sold  the  sheep 
to  his  sister,  Mrs.  Griffith,  but  there  was  not  an  immediate  or  any 
delivery  of  possession  of  the  property  to  Mrs.  Griffith.  The  ven- 
dee left  the  property  with  the  vendor,  who  cared  for  it  after  the 
sale  as  before.  There  was  nothing  to  indicate  a  change  of  owner- 
ship or  control.  About  a  year  afterward  they  were  attached  by 
Alexander  &  Weill  for  a  debt  due  from  Caldwell.  Mrs.  Griffith 
compromised  the  suit  by  giving  up  some  of  the  sheep  to  Alexan- 
der &  Weill  in  payment  of  their  demand  against  Caldwell.  Be- 
fore the  sheep  were  released  by  the  sheriff,  but  after  she  had 
made  the  compromise  with  Alexander  &  Weill,  she  sold  the  resi- 
due to  the  plaintiff.  There  was  not  an  immediate  delivery  of  the 
sheep  to  plaintiff,  nor  could  there  have  been,  for  the  reason  that 
the  sheep  were  not  in  the  possession  nor  under  the  control  of 
Mrs.  Griffith,  and  for  the  same  reason  section  3440  of  the  Civil 
Code  does  not  apply  to  the  transaction.  Some  two  days  after- 
ward the  attachment  was  released,  and  plaintiff  then  took  pos- 
session and  commenced  driving  them  toward  Bakersfield.  On  the 
way  they  were  again  attached  at  the  suit  of  J.  H.  and  H.  E. 
Wise,  and  thereafter  demand  was  made  upon  the  sheriff  by  plain- 
tiff for  the  property,  which  being  refused  plaintiff  brought  this 
action. 

The  defendant  questions  the  sale  to  plaintiff  as  not  authorized 
by  the  power  of  attorney.  It  was  not  necessary  that  the  author- 
ity should  be  foimd  in  that  instrument.      The  provision  there 
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found  did  not  and  could  not  limit  the  power  of  Mrs.  GriflBth  to 
direct  the  sales  in  other  modes.  Caldwell  testified  that  he  had 
such  authority,  and  the  court  so  fotmd. 

The  sale  to  Mrs.  Griffith  was  not  a  nullity.  It  was  good  against 
all  the  world  except  the  creditors  of  Caldwell,  and  was  good 
against  them  also,  except  when  attacked  in  legal  proceedings  for 
the  collection  of  their  debts.  They  may  cause  the  property  to 
be  appropriated  to  the  payment  of  their  debt?  only  in  the  modes 
provided  by  law.  (Bump  on  Fraudulent  Conveyances,  sec.  450.). 
Being  the  owner  she  could  convey  the  same,  and  a  purchaser 
from  her  would  acquire,  in  any  event,  a  good  title  against  all 
the  world  except  such  creditors,  and  against  them  also  if  he  was 
a  purchaser  in  good  faith  for  value  and  without  notice.  (Paige 
V.  (/Neil,  12  Cal.  483.)  That  was  a  case  similar  to  this  and  the 
court  said :  "Though  this  sale  was  void,  as  against  the  creditors 
of  Kelty  and  Beynolds,  in  being  made  to  the  knowledge  of  Mc- 
Cloud,  to  prevent  Fisher  from  reaching  the  property  on  execu- 
tion, or  by  attachment,  it  was  good  as  between  Kelty  and  Rey- 
nolds and  McCloud;  and  a  sale  by  the  latter  to  the  plaintiff, 
for  a  valuable  consideration,  without  notice  of  the  original  fraud, 
passed  a  perfect  title.  The  plaintiff  could  not  be  afflicted  in  his 
purchase,  though  the  title  of  his  vendor  was  acquired  by  fraud." 

It  was  not  shown  that  the  plaintiffs  in  the  attachment  suit 
were  creditors  of  Caldwell  when  the  sale  was  made  to  Mrs.  Grif- 
fith, nor — ^if  that  could  have  made  any  difference — that  their 
debt  was  contracted  while  the  property  remained  in  the  posses- 
sion of  Caldwell  and  apparently  his,  without  knowledge  on  the 
part  of  Wise  of  the  sale  to  Mrs.  Griffith.  Since  the  title  of  Mrs. 
Griffith  was  good,  except  as  to  a  possible  class  of  persons,  it  was 
incumbent  upon  the  defendant  to  show  the  existence  of  such  a 
class  and  that  the  attaching  creditors  belonged  to  that  class. 

It  has  been  shown  beyond  controversy  that  plaintiff  was  a  pur- 
chaser for  a  valuable  consideration,  and  the  presumption  is  that 
he  was  a  purchaser  in  good  faith,  and  there  is  no  evidence  which 
tends  to  the  contrary.  It  does  not  appear  that  he  knew  of  the  in- 
debtedness of  Caldwell  to  the  plaintiffs  in  the  attachment  suit  be- 
fore the  writ  of  attachment  was  served.  There  is  nothing  to  show 
that  Caldwell  owned  other  debts  except  the  two  which  were  paid 
by  the  sale  to  plaintiff,  or  before  that  time.     It  was  not  shown 
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that  plaintiff  knew,  or  had  reason  to  suspect,  that  when  Caldwell 
gold  to  Mrs.  Griffith  there  had  not  been  a  sufficient  delivery  of 
the  property  to  her,  followed  by  a  continued  change  of  posses- 
sion. Indeed,  it  is  doubtful  if  it  can  be  said  that  there  was  proof 
that  Williams  knew  that  Caldwell  had  ever  owned  the  property, 
although  that  may  be  assumed  from  the  fact  that  a  part  of  the 
consideration  for  the  sheep  was  a  debt  due  him  from  Caldwell. 
There  is,  in  short,  no  evidence  tending  to  show  that  Williams  was 
not  a  purchaser  in  good  faith  and  without  notice  of  anything 
which  could  render  the  sale  fraudulent. 

Before  the  trial  of  this  action  the  attachment  suit  had  gone  to 
judgment,  and  an  execution  was  issued  under  which  the  sheep 
were  sold.  At  that  sale  the  plaintiff  was  the  purchaser  of  all  the 
sheep,  and  in  that  mode  obtained  possession  of  all  the  property 
which  he  alleges  was  detained  from  him. 

The  only  point  made  at  the  trial,  or  which  is  made  here,  in 
regard  to  this,  is  that  defendant  claims  that  thereby  plaintiff  is 
estopped  from  denying  that  the  sheep  were  rightfully  attached 
as  the  property  of  Caldwell.  The  court  found,  and  I  think  cor- 
rectly, that  this  did  not  constitute  an  estoppel.  Perhaps  the  fact 
that  the  plaintiff  had  recovered  the  possession  of  his  property 
ought  to  have  changed  the  rule  of  damages.  But  as  no  such  point 
is  made,  and  as  the  evidence  shows  that  had  the  rule  of  damages, 
which  I  deem  the  correct  rule,  been  followed,  the  amount  of 
the  judgment  would  have  been  about  the  same  as  it  is,  a  reversal 
is  not  called  for. 

The  judgment  and  order  are  affirmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 


[Crim.  No.  327.     Department  Two.— November  22,  1897.] 
THE  PEOPLE,  Bespondent,  v.  JOHN  LEE,  AppellaAt 

Gbiminal  Law — Rape — Gibl  i:ndeb  Age  of  Consent — Instruction — 
Impbopeb  Request — Absence  of  Outcry  and  Immediate  Disclos- 
ure.— Upon  the  trial  of  a  defendant  charged  with  the  crime  of 
rape,  committed  upon  a  girl  under  fourteen  years  of  age,  it  is 
proper  to  refuse  to  instruct  the  jury,  upon  request  of  the  defendant, 
that  the  facta  that  the  prosecutrix  made  no  outcry  and  no  immedi- 
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ate  discourse,  and  that  there  was  but  little  indication  of  vlolenoe  to 
her  person,  "are  proper  to  be  taken  into  consideration  by  the  jury, 
as  throwing  doubt  upon  the  assumption  that  the  act  was  committed 
at  all/'  the  consent  of  the  girl  being  immaterial,  as  affecting  the 
guilt  of  the  defendant,  and  the  undisputed  facts  being  such  as  to 
show  that  there  was  no  probative  force  in  the  alleged  facts,  and  the 
instruction  being  a  clear  invasion  of  the  province  of  the  jury,  and 
involving  an  assumption  that  certain  controverted  facts  had  been  es- 
tablished by  the  evidence. 

Id. — Consummation  OF  Cbime — Conflicting  Evidenob — Expert  Testi- 
mony.— Where  the  testimony  of  the  prosecutrix  and  of  the  defend- 
ant is  conflicting  as  to  whether  the  crime  of  rape  was  consummated 
or  only  attempted,  and  the  circumstances  shown  by  the  testimony 
of  the  medical  experts  tended  to  show  that  there  was  not  a  com- 
plete sexual  act,  but  they  are  all  so  far  consistent  with  the  evi- 
dence of  the  prosecutrix  that  enough  may  have  been  done  to  con- 
stitute the  crime  of  rape,  a  verdict  of  conviction  of  that  crime  will 
not  be  disturbed  upon  appeal  for  insufficiency  of  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  orders  denying  a  motion  in  arrest  of 
judgment,  and  denying  a  new  trial.  B.  N".  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Prank  F.  Davis,  and  A.  M.  Cates,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Respondent. 

TEMPLE,  J. — The  defendant  was  convicted  of  the  crime  of 
rape,  charged  to  have  been  committed  upon  a  child  thirteen  years 
of  age.  The  defendant  contends  that  the  girl  consented,  but 
that  the  offense  was  not  consummated.  Upon  these  two  points 
there  was  a  conflict  between  the  defendant  and  the  prosecu- 
trix. 

A  reversal  is  claimed  on  two  grounds: 

1.  It  is  contended  that  the  court  erred  in  refusing  to  instruct 
the  jury,  as  asked  by  the  defense,  to  the  effect  that  the  facts  thp^ 
the  prosecutrix  made  no  outcry  and  no  immediate  disclosure,  and 
that  there  was  but  little  indication  of  violence  to  her  person,  "are 
proper  to  be  taken  into  consideration  by  the  jury,  as  throwing 
doubt  upon  the  assumption  that  the  act  was  committed  at  all.'^ 

The  girl  was  imder  the  age  of  fourteen  and,  therefore,  whether 
she  consented  or  not  was  immaterial,  as  affecting  the  guilt  of 
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the  defendant.  But  the  undisputed  facts  show  that  enough  was 
done  to  induce  the  prosecutrix  to  make  an  outcry,  if  she  believed 
it  would  be  of  any  avail  or  was  not  so  intimidated  that  she  was 
afraid  to  do  so,  if  she  knew  or  realized  the  extent  of  the  out- 
rage upon  her  and  was  not  consenting  thereto.  There  was,  there- 
fore, no  probative  force  in  the  alleged  fact. 

But  in  no  case  should  such  an  instruction  be  given.  It  would 
have  been  a  clear  invasion  of  the  province  of  the  jury,  and  such 
interference  is  forbidden  in  this  state.  The  court  may  be  called 
upon  under  some  circumstances  to  say  whether  there  is  or  is  not 
any  evidence  tending  to  prove  an  essential  fact,  but  the  court 
should  never  do  this  to  aid  the  jury  in  determining  a  controvert- 
ed issue  of  fact,  or  when  it  is  open  to  reasonable  dispute  as  to 
whether  such  evidence  does  tend  to  prove  the  alleged  fact.  These 
are  questions  as  to  the  effect  and  value  of  evidence,  and  when 
they  are  or  may  be  matters  of  reasonable  controversy  they  are 
exclusively  for  the  jury ;  and  this  is  especially  so  when  it  is  claim- 
ed that  the  alleged  facts  tend  to  prove  the  guilt  or  innocence  of 
the  accused.  That  is  the  precise  issue  which  the  jury  are  to  de- 
cide. 

And  then,  again,  the  instruction  assumed  that  certain  contro- 
verted facts  had  been  established  by  the  evidence.  This,  of  itself, 
was  a  sufficient  reason  for  refusing  the  instruction. 

2.  The  other  point  is  that  the  evidence  did  not  justify  the  ver- 
dict. The  question  here  is  simply  whether  the  defendant  suc- 
ceeded in  consummating  the  crime.  Defendant  admits  that  he 
made  the  attempt,  but  claims  that  he  failed.  The  only  two  wit- 
nesses to  the  important  fact  differ.  The  circumstances  shown  by 
the  testimony  of  the  medical  experts  tend  to  show  that  there  was 
not  a  complete  sexual  act,  but  they  are  all  so  far  consistent  with 
the  evidence  of  the  prosecutrix  that  enough  may  have  been  done 
to  constitute  the  crime  of  rape. 

The  judgment  and  orders  appealed  from  are  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
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[S.  F.  No.  164.     Department  One.— November  23,  1897.] 

CALIFOENIA  IMPEOVEMENT  COMPANY,  Appellant,  v. 
JULIXTS  QUINCHAKD,  Respondent. 

Stseet  Improvement  —  Right  of  Election  of  Ownebct  —  Pbematubi 
Contract  Invalid — Void  Assessment. — Under  section  5  of  the 
street  imprivement  act  of  1889,  which  provides  for  a  right  of  elec- 
tion of  the  owners  of  three-fourths  of  the  frontage  to  take  the  work 
of  a  proposed  street  improvement  and  to  enter  into  a  written  con- 
tract therefor  within  a  specified  period,  and  that  if  they  fail  so  to 
elect  and  contract  within  such  period,  the  superintendent  of  streets 
shall  enter  into  a  contract  with  the  original  bidder  to  whom  the  con- 
tract was  awarded,  until  the  expiration  of  the  period  within  which 
the  owners  are  allowed  to  enter  into  the  contract,  the  superintend- 
ent of  streets  has  no  power  to  enter  into  a  contract  with  the  bidder 
and  a  contract  entered  into  with  him  prior  to  expiration  of  that 
time  is  invalid,  and  cannot  form  the  basis  of  an  assessment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alameda 
County.     A.  L.  Frick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chickering,  Thomas  &  Gregory,  and  C.  Harding  Tebbs,  for 
Appellant. 

B.  M.  P.  Soto,  for  Eespondent. 

THE  COUET. — Action  upon  a  street  assessment.  Section  S 
of  the  street  improvement  act  (Stats.  1889,  p.  162)  provides  that 
the  owners  of  three-fourths  of  the  frontage  may  elect  to  take 
the  work  and  enter  into  a  written  contract  therefor,  at  the  price 
at  which  it  was  awarded,  within  ten  days  after  the  first  posting 
and  publication  of  the  notice  of  award ;  and  that,  if  they  fail  to 
elect  to  take  the  work  and  enter  into  a  contract  therefor  within 
said  ten  days,  the  superintendent  of  streets  shall  enter  into  a  con- 
tract with  the  original  bidder  to  whom  the  contract  was  awarded. 
Until  the  expiration  of  the  period  within  which  the  owners  are 
allowed  to  enter  into  the  contract  the  superintendent  of  streets 
has  no  power  to  enter  into  «  contract  with  the  bidder,  and  a  con- 
tract entered  into  with  him  prior  to  that  time  is  invalid,  and  can- 
not form  the  basis  of  an  assessment.  (Burke  v.  Turney,  64  Cal. 
486;  Manning  v.  Den,  90  Cal.  610;  Ferine  v.  Forbush,  97  CaL 
306;  Perham  v.  Euper,  61  Cal.  331.) 
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The  contract  in  the  present  case  was  awarded  to  the  plaintiff 
April  6,  1891.  The  first  posting  and  publication  of  the  notice 
of  this  award  was  made  April  9,  1891.  The  contract  was  entered 
into  by  the  plaintiff  with  the  superintendent  of  streets  on  April 
20,  1891.  The  ninth  day  of  April,  1891,  fell  on  Thursday,  and, 
as  the  19th  was  Sunday,  the  owners  had  the  whole  of  the  20th 
in  which  to  enter  into  the  contract.  (Civ.  Code,  sec.  10;  Dig  gins 
V,  Hartshome,  108  Cal.  164.)  The  contract  between  the  plain- 
tiff and  the  superintendent  of  streets  was,  therefore,  entered  into 
at  a  time  when  the  superintendent  had  no  power  to  make  it,  and 
xmder  the  authority  of  the  foregoing  cases  must  be  held  invalid. 

The  judgment  is  afiirmed. 


[Grim.  No.  319.     Department  One. — November  23,  1807.1 

THE  PEOPLE,  Respondent,  v.  JOSIAH  LOVEEN,  Appellant. 

Criminal  Law  —  Train  Wrecking — Constitutionautt  of  Statute — 
Title  or  Act — Construction — Boarding  Passenger  Train  with 
Intent  to  Rob  the  Same. — ^The  act  of  the  legislature  commonly 
known  as  the  "train  wrecking  act,"  which  is  desij^ated  by  title 
as  an  act  "relating  to  train  wrecking,"  does  not  violate  the  provis- 
ion of  the  constitution  which  declares  that  every  act  of  the  legisla- 
ture shall  embrace  but  one  subject,  which  shall  be  expressed  in 
its  title,  because  in  the  body  of  the  act  a  person  is  declared  guilty 
who  unlawfully  boards  a  train  with  intent  to  rob  the  same,  stich 
provision  not  being  intended  to  punish  train  robbery  afi  such,  but  to 
prevent  train  wrecking,  and  in  that  respect  stands  in  relation  to  the 
title  as  other  provisions  of  the  act. 

lb. — "Robbing  Passenger  Train" — Act  not  to  be  Construed  as  Mean- 
ingless.— The  phrase  "robbing  a  passenger  train"  is  not  to  be  con- 
strued as  meaningless  or  absurd;  and  though  the  act  is  crude,  it  is 
not  to  be  nullified  by  the  courts,  it  being  the  purpose  of  the  act  to 
pervent  train  wrecking.  A  person  is  guilty  of  the  offense  of  **board- 
ing  a  passenger  train  with  intent  to  rob  the  same"  when  he  unlaw- 
fully boards  a  passenger  train  with  the  intention  to  take  by  force 
and  intimidation  the  control  and  management  thereof  from  the  em- 
ployees, and  thereupon  to  commit  larceny  or  robbery  thereon. 

Id. — EviBENOB — Conspiracy — ^Declarations  of  Conspirators. —  Where 
the  evidence  is  sufficient  to  establish  a  conspiracy  between  the  de- 
fendant and  other  persons  to  board  a  passenger  train  with  intent  to 
commit  robbeiy,  all  statements,  acts,  and  declarations  made  by  the 
other  conspirators,  pending  the  commission  of  the  crime,  are  com- 
petent evidence  against  the  defendant. 
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Id. — CoiTSPiBACY  TO  Rob  NoBTHBOxnn)  Train— Change  of  Purpose  to 
Southbound  Train — IHcciaration  of  Co-C5onsfiratob. — Wlierethe 
conspiracy  disclosed  by  the  evidence  originally  contemplated  the 
robbery  of  a  northbound  train,  and  the  southbound  train  upon  the 
same  railroad  was  the  one  in  fact  boarded,  it  seems  that  such  change 
in  the  plans  of  the  conspirators  at  the  last  moment  as  to  the  partic- 
ular train  to  be  boarded  and  robbed,  even  if  made  without  the 
knowledge  of  such  change  coming  to  the  defendant,  or  his  personal 
presence  at  the  commission  of  the  offense,  would  not  demand  his  ac- 
quittal; but  the  declaration  of  a  co-conspirator  that  defendant  said, 
at  a  time  when  it  was  the  intention  to  attack  the  southbound  train, 
that  there  would  be  more  money  upon  the  southbound  than  upon 
the  northbound  train,  is  competent  evidence  to  prove  that  defend- 
ant was  an  accessory  to  the  offense  committed. 

Id. — Expert  Evidence — Texture  of  Cloth. — The  question  whether  or 
not  two  pieces  of  cloth  were  of  the  same  texture  and  quality  is  a 
proper  subject  for  the  expert  testimony  of  persons  experienced  in 
handling  such  cloths. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
Coimty  and  from  an  order  denying  a  new  trial.  Wheaton  A. 
Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lillie  &  Clack,  and  Hannah  &  Miller,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  C.  N".  Post,  Deputy 
Attorney  General,  for  Eespondent. 

GAROUTTE,  J.— The  defendant  has  been  convicted  of  vio- 
lating an  act  of  the  legislature  commonly  known  as  the  "train 
wrecking  act."  He  was  charged  by  the  information  with  un- 
lawfully boarding  a  certain  passenger  train  with  intent  to  rob 
said  train. 

It  is  claimed  that  the  act  is  unconstitutional  in  this,  that  it 
violates  that  provision  of  the  constitution  which  declares  that 
every  act  of  the  legislature  shall  embrace  but  one  subject,  which 
subject  shall  be  expressed  in  its  title.  By  its  title  this  act  is 
designated  as  an  act  "relating  to  train  wrecking";  and  in  the 
body  of  the  act  we  find  the  provision  which  declares  a  party  to 
be  guilty  who  unlawfully  boards  a  passenger  train  with  intent 
to  rob  the  same.  The  defendant  is  here  charged  with  violating 
this  particular  provision  of  the  act,  and  it  is  now  claimed  that 
such  provision  bears  upon  train  robbery,  and  not  train  wrecking. 
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and  for  that  reasgn  is  objectionable  to  that  portion  of  the  con- 
stitution to  which  reference  has  been  made.  The  contention 
has  no  force.  This  court  has  held  that  every  provision  of  the 
act  directly  applies  to  train  wrecking,  and  that  the  provision 
quoted*doefl  not  apply  to  train  robbery.  Indeed,  robbery  of  a 
train  is  not  made  an  element  of  the  offense  under  any  provision 
of  the  act  and  is  in  no  way  material  in  proving  a  case  upon  an  in- 
formation like  the  one  before  us.  Prior  to  the  passage  of  this  act 
there  was  ample  law  in  this  state  covering  all  cases  of  robbery, 
and  no  legislation  was  demanded  to  that  end.  This  provision  of 
the  act  was  clearly  made  to  prevent  train  wrecking  and  in  that  re- 
spect stands  exactly  as  all  other  provisions  of  it.  It  is  said  in 
People  V.  Thompson,  111  Cal.  246,  and  reaffirmed  in  People  v. 
Thompson,  115  Cal.  160,  that:  "The  whole  tenor  and  purpose  of 
the  act  is  directed  against  train  wrecking,  and  this  is  true  as  to 
subdivision  2  equally  with  all  other  subdivisions.  At  first  glance 
this  clause  would  seem  to  be  directed  toward  the  suppression  of 
the  crime  of  robbery,  but  the  offense  of  robbery  is  only  incident- 
ally involved,  and  the  prevention  of  the  wrecking  of  the  train, 
and  the  consequent  and  natural  results  following,  of  injury  and 

death  to  the  passengers,  is  its  prime  purpose Hence  we 

say  that  every  part  and  clause  of  the  act  is  directed  toward  the 
suppression  of  train  wrecking." 

It  is  further  claimed  that  to  charge  the  defendant  with  un- 
lawfully boarding  a  passenger  train  with  intent  to  rob  the 
same  does  not  charge  a  public  offense,  for  the  reason  that  the 
phrase  "robbing  a  passenger  train"  is  meaningless  and  implies  a 
legal  impossibility.  The  court  had  occasion  to  advert  to  the ' 
crudeness  of  this  provision  of  the  act  in  the  case  of  People  v. 
Thompson,  111  Cal.  246.  It  certainly  was  the  creation  of  an 
amateurish  legislative  hand,  yet  at  the  same  time  courts  are  re- 
quired to  sustain  it  if  possible.  The  .act  in  this  particular  must 
not.be  nullified  by  the  courts,  if  any  other  course  in  legal  reason 
can  be  pursued,  and  we  deem  its  weaknesses  not  so  bad  as  to  ab- 
solutely condemn  it.  As  already  suggested,  it  is  aimed  at  the 
prevention  of  train  wrecking,  and,  such  being  the  purpose  of  the 
act,  it  may  be  said  that  a  person  is  guilty  of  the  offense  charged 
by  this  information  when  he  unlawfully  boards  a  passenger  train 
with  the  intention  to  take  by  force  and  intimidation,  the  control 
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and  management  thereof  from  the  employees,  and  thereupon  to 
commit  larceny  or  robbery  thereon. 

In  this  case  the  prosecution  relied  upon  a  conspiracy  between 
Britt,  McCall,  Haynes,  Ardell,  and  defendant  Lovr6n.  The 
evidence  is  amply  sufficient  to  establish  such  conspiracy.  That 
being  the  fact,  all  statements,  acts,  and  declarations  made  by 
either  of  the  parties  pending  the  commission  of  the  crime,  look- 
ing toward  its  consummation,  are  competent  evidence  against 
each  and  every  conspirator. 

During  the  progress  of  the  trial  it  became  important  to  deter- 
mine whether  or  not  two  certain  pieces  of  cloth  were  of  the  same 
texture  and  quality.  Expert  evidence  was  introduced  upon 
this  question,  and  we  think  properly  introduced.  It  was  a  mat- 
ter upon  which  the  ordinary  juror,  if  left  to  his  own  knowledge, 
would  be  very  unlikely  to  form  a  correct  judgment.  Persons 
experienced  in  dealing  in  and  handling  such  cloths  would  be 
more  competent  to  pass  upon  the  issue  presented.  It  was  a  mat- 
ter not  coming  within  the  common  knowledge  and  common  ex- 
perience of  men,  and  for  that  reason  witnesses  with  special  ex- 
perience and  special  knowledge  might  well  be  called  upon  to  give 
the  jurors  the  benefit  of  that  knowledge  and  experience  in  the 
form  of  expert  evidence. 

It  is  claimed  that  the  conspiracy  disclosed  by  the  evidence  in 
this  case  was  one  to  "rob"  the  northbound  passenger  train,  and 
that  Lovren,  the  defendant,  not  being  a  present,  active  partici- 
pant in  the  attempt  to  rob  the  southbound  passenger  train,  the 
conspiracy  goes  for  naught,  and  therefore  the  evidence  fails  to 
*  establish  that  he  was  an  accessary  to  the  attempt  made.  The 
southbound  train  was  the  one  boarded,  and  upon  which  the  at- 
tempt to  rob  was  made.  We  are  not  prepared  to  say  that  the 
change  in  the  plans  of  the  other  conspirators  at  the  last  moment 
as  to  the  particular  train  which  should  be  boarded  and  robbed, 
without  the  knowledge  of  such  change  coming  to  the  defendant, 
would  demand  his  acquittal.  It  would  certainly  be  a  very  small 
technicality  upon  which  to  defeat  substantial  justice.  It  may 
be  said  that  the  conspiracy  was  full  ripe  before  any  particular 
train  was  agreed  upon  as  the  subject  of  the  attack;  and  the  par- 
ticular train  agreed  upon  by  the  conspirators,  in  the  eyes  of  the 
law,  was  no  more  than  an  atom  in  the  conspiracy.  .  But,  aside 
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from  this  view  of  the  question,  McCall,  who  was  killed  in  the 
attempt,  told  Britt  upon  the  afternoon  of  the  attack  that 
defendant,  Lovren,  said  there  would  be  more  money  upon  the 
southbound  train  than  upon  the  northbound  train  that  night 
And  at  the  time  this  statement  was  made  it  was  clearly  the  in- 
tention of  McCall  to  make  the  attack  upon  the  southbound  train. 

The  court  has  examined  with  care  the  remaining  grounds 
upon  which  appellant  relies  for  a  new  trial  of  his  case.  There 
are  many  of  them,  but,  after  a  consideration  of  them  all  none  are 
deemed  to  demand  a  reversal  of  the  judgment. 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 

Van  Fleet,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank,  and  filed  the  following  opinion  thereon  on  the  23d  of  De- 
cember, 1897: 

BEATTY,  C.  J. — I  dissent  from  the  order  denying  a  rehear- 
ing of  this  case,  because  I  think  the  superior  court  erred  in  a 
manner  extremely  prejudicial  to  the  defendant  in  admitting  over 
his  objection  hearsay  evidence  tending  to  connect  him  with  the 
conspiracy.  The  evidence  of  Britt  and  Haynes  clearly  estab- 
lished the  fact  that  they  had  entered  into  a  conspiracy  with  Mc- 
Call to  commit  the  robbery.  Haynes  alone  gave  direct  evidence 
that  the  defendant  had  afterward  acceded  to  the  conspiracy. 
But  he  and  Britt  were  both  allowed,  against  the  objection  that  it 
was  hearsay,  to  testify  to  declarations  of  McCall  to  the  effect  that 
Lovren  was  aiding  and  assisting  them.  The  evidence  was  clear- 
ly incompetent.  The  declarations  of  a  conspirator  that  some- 
one else  is  also  a  conspirator  do  not  come  within  the  rule  that 
one  conspirator  is  bound  by  acts  and  declarations  of  his  co-con- 
spirator in  furtherance  of  the  objects  of  the  conspiracy.  The 
fact  that  one  is  a  conspirator  must  be  proved  by  competent  evi- 
dence; and  hearsay  declarations  of  others  are  not  competent  evi- 
dence. 
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[S.  F.  No.  819.    Department  Two.— November  23,  1897.] 

T.  CAEY  FRIEDLANDER,  Administrator,  etc.,  Appellant,  v. 
BANK  OF  CALIFORNIA,  Respondent. 

Tbust — Sale  of  Lands  fob  Indebtedness  to  Bank — Joint  Debtors-^. 
Separate  Settlehents — Helease  of  One  Debtor  Except  as  to 
Lands —  Settlement  with  Codebtor — Surrender  of  Notes — Act- 
ion BY  Administrator  fob  Accounting  as  to  Lands. — Where  each 
of  two  debtors  gave  his  notes  to  a  bank  with  the  other  as  indorser, 
and  transferred  lands  and  other  securities  to  the  bank  to  secure  his 
indebtedness,  upon  an  express  trust  to  sell  the  lands  to  pay  the  in- 
debtedness, and  the  bank,  for  a  valuable  consideration,  surrendered 
his  personal  securities  to  one  of  the  debtors,  and  released  him  from 
liability  upon  the  notes  except  as  to  the  lands  transferred  by  him 
to  the  bank  in  trust,  the  settlement  in  no  way  touching  upon  or  af- 
fecting the  rights  and  liabilities  of  his  codebtor,  with  whom  a  sep- 
arate settlement  was  subsequently  had,  involving  an  absolute  con; 
veyance  of  his  lands  to  the  bank,  and  a  release  of  his  indebtedness^ 
and  surrender  of  all  the  notes  to  him,  such  settlement  in  no  way 
touching  upon  or  referring  to  the  other  debtor  with  whom  the  first 
settlement  was  made,  the  burden  of  Indebtedness  remaining  upon 
the  lands  under  the  first  settlement  was  not  removed  or  discharged 
or  in  any  way  affected  by  the  second  settlement  with  the  codebtor, 
and  such  lands,  being  still  held  upon  the  original  trust,  formed 
no  part  of  the  estate  of  the  deceased  trustor,  and  upon  subsequent 
sale  thereof  by  the  bank  and  application  of  the  proceeds  in  part 
payment  of  the  original  indebtedness  of  the  deceased  trustor  to  the 
bank,  his  administrator  cannot  maintain  an  action  against  the 
bank  for  an  accounting  upon  the  theory  that  the  entire  indebtedness 
of  both  debtors  was  discharged  by  the  surrender  of  the  notes,  an({ 
that  the  lands  of  the  deceased  debtor  were  thereby  released  from  the 
trust,  and  reverted  to  the  estate. 

Id. — CoNFLicnNQ  Evidence  as  to  Nature  of  Second  Settlement — ^Ad- 
mission OF  Bank — Closing  of  Note  Account — Findings — Suffi- 
ciency OF  Evidence. — Where  there  is  evidence  of  circumstances 
tending  to  show  that  the  second  separate  settlement  was  simply  a 
release  of  the  liability  of  the  debtor  with  whom  it  was  made,  and 
that  the  other  debtor  who  had  been  before  released  except  as  to  his 
lands  was  a  stranger  to  the  second  transaction,  and  that  it  had 
nothing  to  do  with  the  charge  of  his  indebtedness  upon  his  lands, 
or  any  release  thereof,  the  fact  that  the  bank,  in  an  answer  filed 
in  another  action,  admitted  that  the  entire  indebtedness  of  botn 
debtors  was  satisfied  and  discharged  by  the  deed  given  at  the  sec- 
ond settlement,  and  the  further  fact  that  all  the  notes  were  given 
up  at  the  time  of  that  settlement,  and  the  note  account  upon  the 
books  was  then  balanced  and  closed,  cannot  be  held  conclusive  that 
the  liability  of  the  other  debtor  charged  upon  his  lands  was  then 
discharged,  but  served  only  to  create  a  conflict  of  evidence,  the 
weight  of  which  was  matter  for  the  trial  court,  and  its  findings 
against  such  discharge  will  not  be  disturbed  for  want  of  evidence 
to  sustain  them. 
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APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  Charles  W. 
Slack^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  D.  McKissick,  and  T.  M.  Osment,  for  Appellant. 

The  settlement  with  Chapman  and  his  conveyance  was  an  ac- 
cord and  satisfaction  of  the  whole  indebtedness,  and  extin- 
guished the  debt  as  to  both  debtors,  and  ended  the  trust. 
{Ransom  v.  Farish,  4  Cal.  386 ;  Strang  v.  Holmes,  7  Cow.  224 ; 
Selden  v.  Vermilya,  3  N.  Y.  525;  Civ.  Code,  sees.  1474,  1521-24; 
Chapman  v.  Bank  of  California,  97  Cal.  155.)  It  is  not  neces- 
sary that  the  consideration  of  an  accord  and  satisfaction 
should  be  adequate.  (Oavin  v.  Annan,  2  Cal.  ^94: ;Sebree  v. 
Tripp,  15  Mees.  <&  W.  23 ;  Warren  v.  Skinner,  20  Conn.  559 ;  Og- 
born  V.  Hoffman,  52  Ind.  439;  Very  v.  Levy,  13  How.  345;  ZcZ- 
logg  V.  Richards,  14  Wend.  116.)  The  surrender  of  all  the 
notes  to  Chapman,  and  the  averment  in  the  answer  in  his  suit 
against  the  bank  that  "all  said  indebtedness  was  canceled,  re- 
leased, and  discharged,"  and  that  the  "declaration  of  trust  was 
thereby  terminated  and  canceled,"  are  prima  faci^  proof  of  the 
extinction  of  the  debt  and  of  the  trust,  and  are  conclusive  in 
the  absence  of  satisfactory  explanation.  (Harrison  v.  Peabody, 
34  Cal.  180 ;  Geary  v.  Simmons,  39  Cal.  232 ;  Kidder  v.  Stevens, 
60  Cal.  419;  Kamm  v.  Bank  of  California,  74  Cal.  191.) 

James  M.  Allen,  and  Eugene  R.  Garber,  for  Respondents. 

The  bank  was  an  express  trustee  of  the  lands  conveyed  by 
Friedlander  for  the  purposes  8p.ecified  in  the  declaration. 
(Vance  v.  Lincoln,  38  Cal.  586;  Adams  v.  Lombard,  80  Cal. 
426;  2  Perry  on  Trusts,  sec.  602,  et  seq.)  The  fact  that  Chapman 
purchased  a  release  of  his  liability  as  surety  on  Friedlander^s 
notes  did  not  discharge  the  principal  or  affect  the  trust  as  to 
Friedlander.  (Burson  v.  Kincaid,  3  Penr.  &  W.  57;  Moriland 
V.  Himes,  8  Pa.  St.  265 ;  Bridges  v,  Phillips,  17  Tex.  128 :  Mc- 
Ilhenny  Co.  v,  Blum,  68  Tex.  197.)  The  sales  of  Friedlander's 
lands  were  made  according  to  the  trust,  and  in  pursuance  of 
agreement  with  him  that  the  trust  should  continue  as  to  the 
lands. 
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GAEOUTTE,  J.— Friedlander  owed  the  Bank  of  California 
about  five  hundred  thousand  dollars,  and  Chapman  owed  the 
bank  about  two  hundred  thousand  dollars.  Each  gave  his  notes 
to  the  bank  for  the  amount  of  his  indebtedness,  with  the  other 
as  an  indorser.  To  secure  the  pa3nnent  of  all  these  notes  Chap- 
man conveyed  to  the  bank  about  seventy-four  thousand  acres  of 
land  and  certain  collateral  securities.  Friedlander  conveyed  to 
the  bank  as  security  for  the  notes  twenty-four  thousand  eight 
hundred  and  eighty  acres  of  land,  and  also  certain  collaterals. 
These  transfers  to  the  bank  were  made  upon  an  express  trust  to 
the  effect  that  the  bank  should  sell  the  land  and  apply  the  pro- 
ceeds to  the  payment  of  this  indebtedness.  Some  months  after 
these  transactions  Friedlander's  financial  affairs  became  desper- 
ately involved,  and  thereupon  another  agreement  was  made. 
By  this  agreement,  for  valuable  considerations  received,  the 
bank  returned  to  Friedlander  all  his  personal  securities,  and 
released  and  discharged  him  from  any  liability  upon  the  afore- 
said notes  other  than  as  to  the  lands  transferred  by  him  to 
the  bank  under  the  original  trust  contract  made  at  the  time 
the  notes  were  given.  This  agreement  in  no  way  touched 
upon  or  affected  the  rights  and  liabilities  of  Chapman.  There- 
after, the  bank,  without  objection,  entered  into  the  posses- 
sion of  these  lands,  but  the  trust  at  that  time  had  in  no  part 
been  executed.  Subsequently,  Friedlander  died,  and  prior  to 
the  commencement  of  the  present  action  the  land  conveyed  to 
the  bank  by  him  in  no  way  entered  into  the  administration  of 
his  estate.  In  August,  1879,  about  three  years  after  these  notes 
were  given,  none  of  the  lands  held  by  the  bank  under  the  afore- 
said trust  having'  been  sold.  Chapman  made  overtures  to  the 
bank  to  be  released  from  his  indebtedness.  These  overtures  re- 
sulted in  an  absolute  deed  from  him  to  the  bank  of  the  land  orig- 
inally conveyed  by  him  as  security.  This  deed  was  accompanied 
by  a  surrender  to  him,  upon  the  part  of  the  bank,  of  all  the  notes 
given  by  him  and  Friedlander  under  the  original  transaction. 
By  this  absolute  deed  of  Chapman^s  lands  and  the  delivery  of 
all  these  notes  by  the  bank  to  him,  it  is  claimed  upon  the  part 
of  the  Friedlander  estate  that  the  entire  seven  hundred  thousand 
dollars  of  indebtedness  was  paid  and  discharged,  and  that  there- 
by Friedlander's  lands  became  released  from  the  trust  and  re- 
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verted  to  the  estate.  It  is  upon  this  theory  that  the  estate,  by 
its  administrator,  brought  the  present  action  for  an  accounting, 
the  land  having  been  sold  in  the  meantime  by  the  bank.  Upon 
the  other  side,  the  bank  insists  that  by  the  transfer  of  Chapman's 
land  to  it,  and  a  delivery  of  the  notes  to  Chapman,  he  alone  was 
released  and  discharged  of  liability  upon  the  notes,  and  that 
Friedlander's  land  is  still  held  subject  to  the  original  trust. 
Whether  Chapman's  indebtedness  alone  to  the  bank  was  dis- 
charged by  his  transaction,  whereby  the  bank  took  title  in  fee 
to  Chapman's  lands,  or  whether  the  liabilities  of  both  Chapman 
and  Friedlander  upon  the  notes  were  discharged  by  the  transac- 
tion, is  the  question  in  this  case. 

As  to  the  nature  and  character  of  the  transaction  entered  into 
between  Chapman  and  the  bank  in  August,  1879,  the  court  made 
findings  of  fact.  By  these  findings  it  is  declj^red  that  Chapman 
did  not  satisfy  or  discharge  the  indebtedness  of  Friedlander  to 
the  bank,  or  any  part  of  it,  and  that  no  part  of  the  indebtedness 
of  Friedlander  to  the  bank,  or  any  portion  of  the  promissory 
notes  to  Friedlander,  were  canceled,  released,  or  discharged,  and 
that  the  indebtedness  of  Friedlander  evidenced  by  said  notes 
had  never  been  paid.  The  court  further  declared  that  by  the 
transaction  of  August,  1879,  the  Bank  of  California  released 
Chapman  from  personal  liability  upon  all  the  notes  made  by 
him  and  Friedlander,  and  returned  said  notes  to  Chapman  for 
that  purpose  only.  These  findings  of  fact  are  square  to  the 
point  at  issue,  and,  if  supported  by  the  evidence,  plaintiff  has 
no  case.  It  may  be  further  suggested  that  there  is  no  direct 
conflict  in  the  evidence.  It  also  appears  that  Chapman  was  not 
a  witness. 

The  case  revolves  around  the  deal  entered  into  and  consum- 
mated between  the  bank  and  Chapman  in  August,  1879.  At 
that  time  Friedlander's  land  was  held  by  the  bank  under  the 
trust  to  satisfy  this  seven  hundred  thousand  dollars  of  indebted- 
ness. Did  this  deal  release  it  from  the  heavy  burdens  then  resting 
upon  it?  The  contract  between  the  bank  and  Chapman  is  an 
ordinary  contract.  There  is  nothing  in  it  to  take  it  out  of  the 
general  rules  pertaining  to  the  construction  of  contracts.  Such 
being  the  fact,  the  question  presents  itself,  What  were  these  two 
parties  trying  to  do?  What  was  their  intention  in  entering  into 
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this  contract  ?  By  a  mistake  as  to  the  law,  contracts  often  cover 
more  ground  and  have  a  different  effect  than  the  actual  intention 
of  the  parties  compassed  in  making  them.  But  this  is  no  such 
case,  and  the  intention  of  these  parties,  aa  evidenced  by  what 
was  said  and  done  at  the  time,  determines  the  particular  result 
accomplished.  No  writing  was  entered  into  at  the  time  between 
these  parties  indicating  the  scope  and  purpose  of  the  transaction, 
and  hence  it  is  to  be  judged  alone  by  the  things  done.  There  is 
no  question  but  that  this  transaction  could  have  occurred  ex- 
actly as  it  did  occur,  and  Priedlander's  liability  to  the  bank  still 
be  kept  alive.  Apt  words  would  have  done  it,  for  the  parties 
had  the  power  and  the  right  to  do  it.  In  other  words,  if  the 
transaction  between  Chapman  and  the  bank  was  one  looking 
solely  to  the  release  of  Chapman  from  this  vast  indebtedness, 
then  such  purpose  only  was  accomplished.  If  the  contract  of 
the  parties  was  one  looking  toward  the  lifting  of  burdens  from 
Chapman's  shoulders  solely,  then  certainly  the  burdens  of  other 
people  were  not  affected  by  it ;  and  burdens  resting  upon  Fried- 
lander  prior  to  the  transaction  would  rest  upon  him  the  same 
subsequent  thereto.  At  the  incipiency  of  the  transaction  this 
burden  of  indebtedness  rested  upon  Friedlander's  land,  and,  if 
it  was  not  in  the  minds  of  the  parties  as  an  element  entering  into 
the  making  of  the  contract,  it  still  rested  upon  the  land  there- 
after. 

Friedlander  was  a  stranger  to  the  transaction  between  Chap- 
man and  the  bank.  His  name  was  never  mentioned ;  his  indebt- 
edness was  never  mentioned.  The  contract  was  the  result  of  a 
letter  written  by  Chapman  to  the  bank,  wherein  Chapman  asked 
the  privilege  of  giving  to  the  bank  a  deed  in  fee  of  all  his 
land  held  by  it  as  security,  in  exchange  for  a  release  and  dis- 
charge to  him  of  his  indebtedness  to  the  bank  upon  these  notes. 
He  stated  in  the  letter  that  this  iudebtedness  was  crushing  him, 
and  that  if  he  could  not  be  freed  from  it  he  would  have  to  give 
up  the  struggle.  It  thus  will  be  observed  that  Chapman  was 
looking  after  his  own  interests  entirely.  He  had  ample  troubles 
of  his  own,  and  Friedlander's  indebtedness  was  in  no  way  occupy- 
ing his  attention.  By  the  proposition  submitted  to  the  bank 
he  offered  to  give  all  his  land  for  his  own  discharge.  He  did 
not  ask  for  Friedlander^s  discharge.  It  certainly  would  be  out 
OXIX.  Cal.— 7 
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of  the  ordinary  course  in  which  banks  4o  business  if  this  bank 
voluntarily  and  without  consideration  of  any  kind  released 
Friedlander's  land  from  liability.  Yet  this  must  be  appellant's 
contention.  Upon  the  heels  of  this  letter  a  meeting  of  the 
parties  was  had.  Chapman  gave  to  the  bank  an  absolute  deed  of 
his  land,  and  the  notes  evidencing  the  entire  indebtedness  were 
delivered  to  him.  A  director  in  the  bank,  who  participated  in 
the  transaction,  testified:  "The  bank  finally  released  him  from 
his  debts  and  his  obligations,  and  took  the  acres  of  land  which 
he  had  given  as  security.  The  negotiations  had  nothing  to  do 
with  Friedlander."  The  cashier  of  the  bank  testified:  "After 
this  letter  was  received  the  matter  was  submitted  and  discussed, 
and  finally  we  agreed  to  accept  the  lands  and  release  Mr.  Chap- 
man from  the  indebtedness.  I  do  not  remember  of  Friedlander's 
name  being  mentioned  in  connection  with  the  final  release  of 
Mr.  Chapman."  If  this  evidence  be  taken  as  true,  then  certainly 
no  accord  and  satisfaction  of  Friedlander's  debts  took  place,  but 
the  contract  was  simply  a  release  of  Chapman  from  liability 
upon  the  notes.  It  is  insisted  by  appellant  that  these  circum- 
stances, which  tend  to  show  simply  a  release  of  Chapman's  lia- 
bility, are  completely  overthrown  and  nullified  by  other  evi- 
dence. The  principal  evidence  relied  upon  for  this  purpose  con- 
sists of  an  allegation  found  in  an  answer  filed  by  defendant  in 
another  action,  to  the  effect  that  the  indebtedness  of  both  Chap- 
man and  Friedlander  was  satisfied  and  discharged  by  Chapman's 
deed;  and  the  further  fact  that  all  the  notes  were  given  up  to 
Chapman  by  the  bank,  and  the  note  account  upon  the  books  bal- 
anced and  closed.  Certainly,  the  more  orderly  and  better  prac- 
tice would  have  been  for  the  bank  to  have  issued  a  release  to  Chap- 
man, and  retained  to  itself  the  notes.  But  a  reason  was  given  by 
the  cashier  for  the  practice ;  and  the  sufficiency  of  this  reason  and 
the  weight  to  be  given  the  allegations  of  the  pleading  were  mat- 
ters very  largely  addressed  to  the  trial  court,  and  we  are  bound  to 
assume  that  they  were  there  given  due  consideration.  This  evi- 
dence certainly  tended  to  support  the  theory  of  the  plaintiff  as 
to  the  nature  of  the  transaction  actually  occurring  between  the 
parties.  It  tended  to  overthrow  the  theory  of  the  defendant 
as  to  the  character  of  the  transaction,  and  to  overthrow  the  evi- 
dence upon  which  it  relied  to  support  that  theory;  but  in  no 
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aense  could  it  be  held  conclusive  to  that  point.  The  weight  of 
it  was  a  matter  for  the  trial  court,  and  that  court,  as  indicated  by 
its  findings  deemed  it  too  light  to  support  plaintiff's  claims,  when 
placed  in  the  balances  with  evidence  looking  to  an  opposite  con- 
clusion. In  other  words,  it  served  but  to  create  a  conflict  of  evi- 
dence ;  and  we  deem  there  is  ample  evidence  to  support  the  find- 
ings of  the  court  upon  the  matters  to  which  we  have  been  ad- 
dressing ourselves. 

The  remaining  points  made  by  appellant  are  of  minor  import- 
ance^ and  demand  no  extended  consideration. 

For  the  foregoing  reasons  the  order  denying  a  new  trial  is  af- 
firmed. 

McFarland,  J.,  and  Van  Fleet,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  238.     Department  One.— November  24,  1897.] 

M.  HERZOG,  Appellant,  v.  J.  S.  PURDY,  Respondent. 

Sale — Sevebable  Contraot — Diffebent  Items — ^Acceptance. — A  con- 
tract for  the  sale  of  different  kinds  of  personal  property,  at  an 
agreed  price  for  the  different  items,  is  severable,  in  the  absence  of 
any  thing  in  the  contract  to  show  that  the  sale  of  one  item  was  con- 
tingent upon  the  sale  of  the  others,  or  that  the  contract  was  for  anj* 
other  reason  an  entirety;  and  the  refusal  of  the  purchaser  to  ac- 
cept a  tender  of  one  of  the  items  does  not  opirate  to  waive  or  ex- 
cuse performance  or  offer  of  performance,  by  the  seller  as  to  the 
other  items. 

Id. — ^Release  by  Selleb — Pebfobmance. — Upon  the  refusal  of  the  pur- 
chaser to  accept  a  tender  as  to  one  of  the  items,  a  resale  by  the 
seller  of  all  the  property  incapacitates  him  from  any  performance 
whatever,  and  releases  the  purchaser  from  the  necessity  of  further 
demand  or  tender  of  performance  as  to  the  other  items,  and  as  to 
them  subjects  the  seller  to  liability. 

Id. — Past  Payment — Fobfeitube. — Where,  at  the  time  of  the  execution 
of  such  contract,  the  buyer  made  a  payment  which  the  seller  re- 
ceipted for  "on  account,"  the  subsequent  refusal  of  the  buyer  to  ac- 
cept one  of  the  items  does  not  work  a  forfeiture  of  the  payment, 
but  it  is  his  right  to  have  it  applied  on  the  price  of  any  of  the  items 
which  he  accepted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San  Ber- 
nardino County  and  from  an  order  refusing  a  new  trial.  John 
L.  Campbell,  Judge. 
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The  facts  are  stated  in  the  opinion. 
Paris  &  Allen,  for  Appellant. 
Eggers  &  Allen,  for  Eespondent. 

BEITT,  C— On  April  11,  1895,  the  parties  entered  into  a 
contract  whereby  plaintiff  agreed  to  buy  and  defendant  agreed 
to  sell  certain  salt  hides,  calfskins,  pelts,  and  tallow  of  animals 
previously  slaughtered,  and  thereafter,  during  said  month  of 
April,  to  be  slaughtered  by  defendant  in  the  course  of  his  busi- 
ness of  butcher.  Plaintiff  then  paid  to  defendant  the  sum  of 
two  hundred  dollars,  and  took  the  following  receipt:  "Received 
from  M.  Herzog  two  hundred  dollars  on  account.  All  hides 
and  pelts,  April  killing,  to  be  delivered  on  or  about  IVfay  1,  1895. 
J.  S.  Purdy."  By  the  terms  of  the  contract  the  hides  were  to  be 
paid  for  at  four  and  one-eighth  cents  per  pound;  calfskins  at 
thirty-five  cents  each;  pelts  (of  sheep,  it  seems)  at  four  cents  per 
pound ;  tallow  at  three  and  one-eighth  cents  per  pound.  This  is 
an  action  for  damages  for  alleged  breach  of  the  contract  by  de- 
fendant in  failing  to  deliver  the  goods.  Verdict  and  judgment 
were  for  defendant. 

At  the  trial  there  was  evidence  that  defendant  carried  on  hia 
business  at  the  town  of  San  Bernardino,  where  the  contract  was 
made;  that  plaintiff  resided  elsewhere,  and  that,  to  obviate  the 
necessity  of  plaintiff's  coming  again  to  San  Bernardino,  it  was 
agreed  that  one  Rittler  should  in  his  behalf  receive,  pay  for,  and 
ship  the  goods.  On  April  28th,  defendant  notified  Eittler  that 
the  hides  would  be  ready  for  delivery  at  9*  o'clock  in  the  fore- 
noon of  April  30th,  and  accordingly  the  latter  attended  at  de- 
fendant's slaughterhouse  at  the  time  appointed.  The  evidence 
was  quite  conflicting  as  to  what  occurred  there;  the  testimony 
for  defendant  tended  to  show  that  Eittler  objected  to  the  condi- 
tion of  the  salted  hides  and  said  he  could  not  receive  them,  but 
would  telegraph  Herzog,  the  plaintiff,  to  come  at  once  him- 
self; also,  that  Eittler's  objections  to  the  hides  were  not  well 
founded.  Defendant  said  to  him:  "Herzog  appointed  you  his 
agent  to  receive  these  hides  and  they  are  shrinking  ever}'  day 
they  are  here,  and  you  have  to  take  them  now  or  I  will  sell  them 
to  somebody  else."     Eittler  refused.     Both  he    and   defendaot 
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forthwith  sent  telegraphic  messages — Eittler  summoning  Her- 
zog, defendant  notifying  a  buyer  of  such  commodities  at  Los 
Angeles  that  his  hides  were  for  sale.  On  the  morning  of  May 
Ist  the  latter  arrived,  and  defendant  sold  the  hides  to  him;  he 
sold  also,  to  the  same  party  it  seems,  the  other  property  he  had 
previously  bargained  to  plaintiff.  Herzog  arrived  in  San  Ber- 
nardino in  the  afternoon  of  May  1st,  and,  being  unable  to  find 
the  defendant,  announced  at  his  shop  that  he  was  ready  to  re- 
ceive the  goods  he  had  bought ;  on  May  2d  he  repeated  the  offer 
to  defendant  personally,  and  was  informed  that  they  had  been 
sold.  There  was  evidence  tending  to  show  that  on  April  30th 
defendant  had  on  hand  within  the  purview  of  the  contract  eight 
thousand  five  hundred  and  thirty-four  pounds  of  salted  hides, 
five  thousand  four  hundred  and  eighty-four  pounds  of  tallow,and 
a  considerable  number  of  pelts  and  calfskins.  On  said  April 
30th  the  market  price  of  hides  had  advanced  materially  since 
April  11th,  the  date  of  the  contract  of  sale.  Defendant  retained 
the  payment  of  two  hundred  dollars  he  had  received,  claiming 
that  it  was  forfeited  to  him. 

Admitting  that  Rittler^s  conduct  might  rightly  be  treated  by 
the  defendant  as  a  positive  and  final  refusal  of  such  of  the  goods 
as  the  defendant  offered  to  deliver — and  that  it  was  not  rather 
an  attempt  to  defer  acceptance  until,  within  the  period  fixed  for 
delivery,  Herzog  might  exercise  his  personal  judgment  in  the 
matter — still  the  evidence  in  the  record  fails  to  sustain  the  ver- 
dict. It  has  been  seen  that  the  prices  to  be  paid  by  plaintiff 
were  expressly  apportioned  to  the  several  items  of  the  property, 
so  much  per  pound  for  hides,  so  much  for  tallow,  etc;  such  a 
contract  of  sale  the  law  regards  in  general  as  severable,  and  we 
discover  no  evidence  here  to  take  the  case  out  of  the  rule — noth- 
ing to  show  that-  the  sale  of  one  item  was  contingent  upon  the 
sale  of  the  others,  or  that  the  contract  was  for  other  reason  an 
entirety.  (Norris  v,  Harris,  15  Cal.  256,  257;  More  v.  Bonnet^  40 
Cal.  251;  6  Am.  Rep.  621;  2  Parsons  on  Contracts,  8th  ed., 
633-37.)  Now,  the  whole  transaction  between  Eittler  and  de- 
fendant on  April  30th  had  reference  to  salt  hides  only;  there 
is  no  evidence  that  defendant  ever  offered  or  proposed  to 
deliver  any  part  of  the  property  he  had  bargained  to  plaintiff 
except  such  hides.     Counsel  invoke  for  defendants  excuse  in 
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this  behalf  section  2076  of  the  Code  of  Civil  Procedure.  That 
section  requires  the  person  to  whom  a  tender  is  made  to  specify 
at  the  time  any  objection  he  has  to  the  amount  or  kind  of  prop- 
erty tendered,  or  be  precluded  from  objecting  afterward.  But 
while  the  ground  stated  by  Rittler  may  have  been  a  waiver  of 
other  objections  for  defect  of  quality  or  quantity  of  the  salt 
hides,  it  could  not  operate  to  waive  performance,  or  offer  of  per- 
formance, of  other  and  independent  provisions  of  defendants 
agreement.  Suppose  Rittler  had  accepted,  paid  for,  and  taken 
away  the  salt  hides — nothing  being  said  as  to  the  tallow,  etc. — 
thus  giving  the  fullest  possible  effect  to  the  defendant's  tender, 
this  procedure  would  certainly  have  been  neither  fulfillment 
nor  waiver  of  the  agreement  for  the  purchase  and  sale  of  the 
other  articles  undelivered.  We  are  also  referred  to  the  provi- 
sion of  section  1511  of  the  Civil  Code,  that  the  want  of  an  offer 
of  performance  is  excused  when  the  debtor  is  induced  not  to 
make  it  by  any  act  of  the  creditor  intended  or  naturally  tending 
to  have  that  effect,  done  at  or  before  the  time  at  which  such  of- 
fer may  be  made  and  not  rescinded  before  that  time.  But,  in  a 
case  like  the  present  at  least,  the  conduct  relied  on  as  a  waiver 
of  tender  should  be  tantamount  to  an  explicit  and  positive  re- 
fusal to  receive  {Hansen  v.  Slaven,  98  Cal.  377,  382) ;  and 
the  contract  being  severable,  it  is  impossible  that  the  refusal  of 
the  salt  hides  could  be  a  refusal  of  the  other  things ;  the  rejection 
of  the  former  was  no  renunciation  of  the  right  to  receive  the  lat- 
ter. (Morgan  v.  McKee,  77  Pa.  St.  228;  Young  etc.  Mfg,  Co.  v. 
Wakefield,  121  Mass.  91.) 

The  whole  case  tends  to  show  that  defendant  was  ready  and 
willing,  prompt  and  eager,  not  to  perform  the  contract  on  his 
own  part,  but  to  take  advantage  of  a  slip  of  the  plaintiff,  and 
avoid  performance.  Having  chosen  to  proceed  himself  as  the 
actor,  and  to  resell  all  the  property  and  convert  the  money  paid 
by  plaintiff,  the  defendant  was  as  much  bound  to  first  offer  per- 
formance of  all  the  concurrent  conditions  imposed  on  him  by  the 
contract  as  if  he  had  prepared  to  bring  an  action  thereon.  Pro- 
ceeding without  this  precaution,  and  having  incapacitated  him- 
self by  resale  of  all  the  goods  from  any  performance  whatever, 
he  released  the  plainHff  from  the  necessit}'  of  further  demand 
or  tender  (Benjamin  on  Sales,  sec.  567),  and  became  liable  to 


Kov.  1897.]  Hebzoq  v.  Purdy.  103 

plaintiff  in  this  action.  He  would  have  the  right  to  counter- 
claim for  damages  he  sustained  from  the  wrongful  refusal  of 
plaintiff  to  accept  the  salt  hides,  if  such  he  could  prove  ;but  since 
it  appears  that  he  sold  those  for  a  sum  considerably  greater  than 
the  price  plaintiff  agreed  to  pay,  the  question  of  plaintiff^s  de- 
fault in  that  particidar  can  hardly  arise  on  a  new  trial,  except  as 
matter  purely  defensive  against  the  plaintifPs  claim  for  damage 
as  to  that  item. 

The  court  instructed  the  jury:  ^That  if  plaintiff  and  defend- 
ant entered  into  a  contract  for  the  purchase  and  sale  of  specific 
personal  property,  and  the  plaintiff  thereafter  refused  to  accept 
the  goods,  or  property,  and  so  informed  the  defendant,  defend- 
ant had  a  right  to  regard  said  contract  abandoned  by  plaintiff; 
and  if  plaintiff,  at  the  making  said  contract,  made  a  payment  in 
money  to  defendant  as  forfeit  money  to  bind  the  bargain  and  to 
act  in  good  faith  with  defendant,  then,  and  in  that  event,  de- 
fendant could  retain  said  money.''  The  instruction  was  erro- 
neous as  applied  to  the  facts,  in  that  it  ignored  the  severable 
character  of  the  contract,  and  in  that  it  confounded  matters 
which  have  no  necessary  identity,  viz.,  money  paid  as  a  forfeit, 
and  money  paid  to  bind  a  bargain,  that  is  ^^eamest  money.'' 
(Howe  V,  Hay  ward,  108  Mass.  54;  11  Am.  Sep.  306.)  If  the 
money  was  deposited  as  a  forfeit  (though  the  evidence  to 
support  this  view  was  very  slight)  then  the  condition  thereof 
never  occurred,  for  the  defendant  has  not  done  "everything 
he  was  bound  to  do  to  entitle  him  to  insist  on  the  forfeiture." 
(Carpenter  v.  Blandford,  8  Bam.  &  C.  676.)  If,  as  seems 
more  probable,  the  payment  was  by  way  of  earnest  and  to  bind 
the  bargain,  then  it  was  part  payment  of  the  contract  price, 
and  it  was  plaintiff's  right  to  have  it  applied  on  the  price  of  any 
of  the  goods  which  he  might  have  accepted.  We  do  not  at  aU 
controvert  the  rule  that  a  buyer  who  wrongfully  abandons  his 
contract  cannot  recover  pajrments  he  has  made  on  account^  but 
the  present  record  discloses  no  case  for  its  application.  The 
judgment  and  order  denying  a  new  trial  should  be  reversed. 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  denying  a  new  trial  are  reversed. 

Van  Fleet,  J.,  Garoutte,  J.,  Harrison,  J. 
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[L.  A.  No.  250.    Department  One.— November  24,  1897.] 

J.  H.  CAETER,  Eespondent,  v.  L.  R.  TILGHMAN,  Appfellant. 

iBBioATioN  District — Weight  Act — Sfeciai.  Tax  —  Segregation  into 
Sepajelats  Funds. — Under  the  provisions  of  the  Wright  act,  a  lump 
sum  of  monej  raised  bj  an  irrigation  district  bj  a  special  tax,  in 
pursuance  of  an  authorization  given  by  the  qualified  electors,  which 
directed  it  to  be  raised  for  certain  specified  purposes,  is  all  equally 
applicable  to  the  payment  of  indebtedness  incurred  for  any  of  such 
purposes,  and  the  directors  of  the  district  have  no  power  to  segre- 
gate it  into  several  funds  corresponding  to  the  purposes  specified,  so 
as  to  limit  the  right  of  payment  of  a  legitimate  indebtedness  to  the 
amount  by  them  directed  to  be  placed  to  the  credit  of  the  particular 
fund. 

Id. — Fork  of  Warrant. — The  fact  that  a  warrant  issued  by  the  district 
for  a  legitimate  indebtedness  incurred  for  one  of  such  purposes,  con- 
tained a  direction  that  the  amount  paid  thereon  should  be  charged 
against  a  particular  fund,  did  not  limit  the  right  of  the  holder  to 
payment  from  any  funds  in  the  hands  of  the  treasurer  applicable 
thereto. 

Id. — Indebtedness  Inourred  Prior  to  Tax. — It  is  no  objection  to  the 
payment  of  the  warrant  that  it  was  issued  prior  to  the  time  when 
the  particular  money  was  raised  by  such  special  tax. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County.    Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mulford  &  Pollard,  for  Appellant. 

Edwin  A.  Meserve,  for  Respondent. 

GAROTJTTE,J. — ^This  is  an  appeal  from  a  judgment  of  man- 
date which  ordered  the  treasurer  of  Big  Rock  Creek  Irrigation 
District  to  pay  certain  warrants,  issued  by  the  district,  from  the 
fimds  then  in  the  treasurer's  hands.  Under  authority  found  in 
certain  provisions  of  the  Wright  irrigation  act,  four  thousand 
dollars  was  raised  by  a  special  tax  upon  the  property  of  Big  Rock 
Creek  Irrigation  District.  This  tax  was  directly  authorized  by 
the  qualified  electors  of  the  district,  and  was  raised  for  the  pur- 
pose of  "the  payment  of  salaries  of  officers  and  agents  of  the  dis- 
trict, repairs,  maintenance  and  protection  of  the  ditches  and 
other  property  and  rights  of  the  district.'*  Subsequently,  the 
board  of  directors  met  and  apportioned  this  four  thousand  dol- 
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lars  to  certain  specific  funds,  to  wit,  one  thousand  dollars  to 
the  "expense  fund,'*  one  thousand  dollars  to  the  "litigatipn 
fund/*  and  two  thousand  dollars  to  a  fund  then  and  there  crea- 
ted to  be  known  as  the  "engineer's  fund."  The  various  war- 
rants of  the  district  here  involved,  in  all  substantial  parts,  may 
be  said  to  be  in  the  following  form : 

"Treasurer  Big  Eock  Creek  Irrigation  District  will  pay  to 
George  S.  Martin,  the  sum  of  thirteen  dollars  for  labor  accrued 
November  1,  A.  D.  1893,  and  charge  to  expense  fund. 

"Attest:  JAMES  McCOY,  President. 

"L.  C.  TILGHMAN,  Secretary. 

"This  indebtedness  is  payable  only  when  there  are  funds  in 
the  hands  of  the  treasurer  applicable  therefor.'' 

Some  of  these  warrants  were  issued  prior  to  the  voting  of  the 
aforesaid  tax. 

There  were  no  funds  in  the  hands  of  the  defendant  treasurer 
to  the  credit  of  the  "expense  fund"  at  the  time  these  proceedings 
were  inaugurated,  and  for  that  reason  appellant  insists  that  he, 
as  treasurer  of  the  district,  could  not  pay  the  warrants,  and 
therefore  the  action  must  fail.  It  is  also  insisted  that  the  war- 
rants were  made  payable  out  of  a  particular  fund;  that  the  hold- 
ers thereof,  by  accepting  the  warrants,  agreed  to  look  to  that 
fund  alone  for  payment,  and  the  fund  being  exhausted,  they  had 
no  remedy.  If  it  be  conceded  that  the  legal  consequences 
contended  for  by  appellant  follow  from  the  existence  of  the 
facts  above  stated,  still  petitioner's  cause  of  action  is  not  defeat- 
ed, for  the  facts  are  not  as  claimed  by  him.  There  is  no  agree- 
ment upon  the  part  of  the  holder  of  a  warrant  that  he  will  look 
to  the  "expense  fund"  for  the  payment  of  the  warrant.  The  fact 
that  the  amount  paid  upon  the  warrant  is  to  be  charged  up  to  the 
"expense  fimd"  in  no  way  indicates  it.  Such  course  of  action 
would  be  a  mere  matter  of  bookkeeping.  Upon  the  contrary,  the 
warrant  expressly  states  upon  its  face  that  any  funds  in  the 
hands  of  the  treasurer  applicable  to  its  payment  may  be  called 
upon  to  satisfy  it.  The  question  then  presents  itself :  Are  there 
any  fimds  in  the  hands  of  the  treasurer  which  may  be  applied 
to  the  payment  of  these  warrants? 

There  is  money  in  the  hands  of  the  treasurer  set  aside  from 
tiiie  proceeds  of  the  aforesaid  tax  in  the  "engineer's  fund"  and  in 
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the  ^^tigation  fund/'  May  these  moneys  be  applied  to  the  pay- 
ment of  the  warrants  forming  the  basis  of  this  litigation?  We 
are  entirely  satisfied  that  snch  an  application  may  be  made  of 
them.  As  against  the  holder  of  warrants  the  board  of  directors 
had  no  power  to  indulge  in  a  game  of  hide  and  seek  with  the 
funds  of  the  district,  and  certainly  not  with  the  funds  raised  by 
a  vote  of  the  people  for  certain  particular  purposes.  As  a  mat- 
ter of  bookkeeping,  the  board  may  keep  as  many  accounts  or 
funds  as  deemed  necessary  or  covenient,  but  such  a  system  of 
bookkeeping  in  no  way  aflfects  the  rights  of  creditors.  If  legal 
justification  exists  for  the  application  of  this  four  thousand  dol- 
lars as  it  was  applied,  then  the  entire  amount  may  have  been 
applied  and  set  apart  to  the  '^engineer's  fund/'  or  some  other 
fund  upon  which  there  was  no  demand  whatever,  and  possibly 
never  would  be,  and  thus  the  very  purposes  for  which  the  money 
was  voted  by  the  people  be  entirely  defeated.  This  tax  was  voted 
by  the  electors  of  the  district  for  certain  specific  purposes. 
When  collected  it  was  a  fund  of  itself  applicable  to  the  payment 
of  indebtedness  incurred  for  those  purposes,  and  the  board  of 
directors  had  no  power  to  divert  it  into  other  channels.  !N'either 
could  it  divert  to  the  payment  of  certain  kinds  of  indebted- 
ness within  legitimate  channels,  as  against  other  indebtedness 
standing  upon  the  same  plane  and  equally  within  the  purposes 
for  which  the  tax  was  raised.  The  board  must  be  entirely  im- 
partial in  the  application  of  the  money  raised  by  this  tax,  and, 
as  warrants  are  presented  for  indebtedness  incurred  for  any  of 
the  purposes  authorized  by  the  act  and  specified  in  the  call  for 
the  election,  those  warrants  should  be  paid  regardless  of  the 
status  of  any  particular  fund  to  which  these  moneys  may  have 
been  set  aside  by  the  board  of  directors.  The  entire  amount 
raised  by  the  tax  is  a  common  fund  to  meet  all  such  indebted- 
ness. 

The  fact  that  some  of  these  warrants  had  been  issued  prior  to 
the  time  when  this  particular  money  was  raised  by  the  tax  we 
deem  immaterial.  We  find  no  reason  in  the  law  why  any  dis- 
tinction should  be  made  in  this  regard. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Van  Fleet,  J.,  and  Harrison,  J.,  concurred. 


Nov.  1897.]  Young  v.  Fink.  107 

[S.  F.  No.  649.    Department  One.— November  24,  1897.] 

N.  G.  YOUNG,  Respondent,  v.  ENGELBERT  FINK,  Appel- 
lant. 

PBAcmcaE — JuDomcwT  bt  Default  —  Motion  to  Set  Aside — Fraud. — 
Under  sectidn  473  of  the  Code  of  Civil  Procedure,  a  judgment  reg- 
ular on  its  face,  against  a  defendant  who  had  been  personally  serv- 
ed with  the  summons  and  the  original  complaint,  and  entered  upon 
his  default  in  not  answering  an  amended  complaint  which  had  been 
properly  served  upon  his  attorney  of  record,  cannot  be  set  aside 
on  motion,  on  the  ground  of  the  alleged  fraud  of  the  attorney  for 
the  plaintiff  in  not  serving  the  amended  complaint  personally  on 
the  defendant,  in  pursuance  of  a  verbal  agreement  to  that  effect, 
after  the  expiration  of  six  months  from  the  entiy  of  the  judgment. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Prancisco  setting  aside  a  judgment  and  re- 
calling an  execution.    Charles  W.  Slack,  Judge. 

The  facts  are  stated  in  the  opinion. 

P.  A.  Rossi,  and  A.  Ruef ,  for  Appellant. 

William  J.  McGee,  for  Respondent. 

CHIPMAN,  C. — ^Appeal  from  an  order  setting  aside  and  va- 
cating a  default  judgment  rendered  against  defendant,  and  re- 
calling an  execution  issued  thereon. 

The  grounds  of  the  motion  on  which  the  order  was  made  were 
mistake,  inadvertence,  and  excusable  neglect  in  not  answering 
plaintiff's  amended  complaint;  that  the  amended  complaint 
changed  the  cause  of  action,  and  was  not  personally  served  on 
defendant,  and  on  the  further  ground  that  the  judgment  was 
procured  by  fraud  and  without  notice  to  defendant.  It  is  not 
questioned  by  respondent  that  the  judgment  is  regular  on  its 
face. 

Appellant  contends  that  the  motion  came  too  late,  and  ought 
not  to  have  been  granted  on  any  of  the  grounds  stated.  It  was 
filed  six  months  and  eleven  days  after  judgment  was  entered. 

1.  Respondent  concedes  appellant's  point  as  to  the  motion  be- 
ing too  late  on  the  grounds  of  defendant's  mistake,  inadvert- 
ence, or  excusable  neglect,  under  section  473  of  the  Code  of  Civil 
Procedure,  but  he  contends  that  another  provision  of  that  sec- 
tion covers  the  case,  to  wit:  ''When,  from  any  cause,  the  sum- 
mons in  an  action  has  not  been  personally  served  on  the  defend- 
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ant,  the  court  may  allow  ....  such  defendant  ....  at  any 
time  within  one  year  after  the  rendition  of  the  judgment  in 
such  action,  to  answer  to  the  merits  of  the  original  action.'*  The 
summons  was  duly  served  in  the  original  action ;  but  it  is  insist- 
ed that  the  judgment  was  rendered  on  an  amended  complaint 
which  it  is  claimed  set  up  a  new  cause  of  action,  and,  because  it 
was  not  served  personally  upon  the  defendant,  respondent  is  en- 
titled to  take  advantage  of  the  provision  of  the  code  just  quoted. 
It  is  claimed  by  respondent,  but  is  denied  by  appellant,  that  the 
attorney  of  record  had  ceased  to  be  the  attorney  of  respondent 
prior  to  the  service  upon  this  attorney  of  the  amended  com- 
plaint. He  had  appeared  in  the  case  and  had  filed  a  demurrer, 
and  had  caused  the  action  to  be  transferred  to  the  coimty  whero 
judgment  was  entered,  and  there  had  been  no  substitution  of 
any  other  attorney  nor  any  withdrawal  of  his  appearance  en- 
tered of  record.  It  was  claimed,  however,  that  appellant's  at- 
torney had  been  told  by  respondent's  attorney,  although  not  no- 
tified in  writing,  that  the  latter  no  longer  represented  respond- 
ent, and  that  he  would  not  accept  service  of  the  amended  com- 
plaint, and  the  attorney  for  respondent  deposed  that  appellant's 
attorney  promised  to  serve  his  amended  complaint  upon  respond- 
ent, and  this,  too,  is  denied  under  oath  by  appellant's  attorney. 

Appellant's  attorney,  however,  did  serve  the  amended  com- 
plaint upon  respondent's  attorney  by  leaving  a  copy  thereof  in 
his  office,  and  it  was  received  by  him  and  due  return  of  the  ser- 
vice was  made,  on  which  the  default  was  entered,  but  appel- 
lant's attorney  did  not  personally  serve  it  upon  respondent.  It 
is  this  action  of  appellant's  attorney  that  constitutes  the  grava- 
men of  the  charge  of  fraud. 

Whatever  may  be  the  truth  as  to  the  allegation  of  respondent 
in  this  particular,  we  think  the  amended  complaint  was  enti- 
tled to  be  filed  as  of  course,  being  the  first  amendment,  there  hav- 
ing been  no  trial  on  the  issue  of  law.  (Code  Civ.  Proc,  sec. 
472.)  And  it  was  properly  served  upon  the  attorney  of  record. 
(Code  Civ.  Proc,  sees.  285,  1011,  1015.)  The  alleged  fraud  is 
a  matter  which  cannot  be  considered  in  construing  the  provi- 
sions of  the  code  relied  upon  by  respondent.  There  was  no  such 
amendment  as  required  a  summons  to  issue,  and,  as  the  sum- 
mons to  the  action  was  in  fact  personally  served,  the  clause  re- 
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ferred  to  does  not  apply.  It  was  intended,  we  think,  to  apply  to 
cases  where  service  is  by  publication,  and  may  possibly  apply 
where  the  personal  service  of  the  summons  was  of  such  charac- 
ter as  to  be  equivalent  to  no  service  at  all. 

2.  Respondent  claims  that  the  court  had  authority  to  grant 
the  motion  on  the  ground  of  fraud,  independent  of  section  473, 
and  cites  numerous  authorities  in  support  of  his  contention. 
They  have  had  careful  examination,  but  they  do  not  conflict 
with  other  decisions  of  this  court  adverse  to  respondent's  posi- 
tion. They  are  mainly  cases  where  the  judgment  showed  on  its 
face  that  it  was  void  for  want  of  jurisdiction  or  other  cause,  and 
where  relief  was  sought  by  bill  in  equity.  In  such  cases  it  is 
held,  as  was  said  in  Wharton  v.  Harlan,  68  Cal.  422:  '^e  are 
not  aware  that  it  had  been  held  that  a  void  judgment,  entered 
on  defaidt  by  the  clerk,  must  be  attacked  by  motion  within  six 
months.  .  .  .  We  are  convinced  that  the  court  may  at  any 
time  set  aside  a  judgment  by  default  by  the  clerk  when  it  ap- 
pears from  the  roll  that  the  clerk  had  no  power  to  enter  it.'* 
We  think  that  this  is  the  distinguishing  point  of  difference  in 
the  cases  cited  and  the  case  before  us.  It  was  further  said  in  the 
case  referred  to:  "There  is  reason  for  sending  a  defendant  into 
a  court  of  equity  which  does  not  apply  when  the  judgment  is 
void  for  defects  appearing  in  the  roll  (Code  Civ.  Proc,  sec.  670, 
subd.  1),  and  which  thus  bears  on  its  face  the  evidence  of  inva- 
lidity.'* 

It  was  therefore  h^ld  in  Wharton  v.  Harlan,  supra,ths.t  'T)y  the 
terms  of  section  473  the  motion  must  be  made  within  six 
months,  even  though  the  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect  has  been  caused  or  brought  about  by  fraud  prac- 
ticed by  the  party  in  whose  favor  the  judgment  or  proceeding 
was  taken.  After  that  period  the  question  of  mistake,  etc. 
(whatever  the  remedy  in  equity),  cannot  be  tried  by  affidavit.^' 

In  Dyerville  Mfg.  Co.  v.  Heller,  102  Cal.  615,  the  grounds  up- 
on which  the  application  was  made  were  excusable  neglect  and 
fraud  practiced  upon  the  court  by  plaintiff's  former  counsel  by 
procuring  the  judgment  to  be  given  in  excess  of  the  stipulation. 
It  was  claimed  that,  as  the  judgment  was  procured  by  fraud,  the 
provisions  of  section  473  do  not  apply.  But  the  court  held  that 
this  point  was  expressly  decided  against  respondent's  claim  in 
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the  case  of  Wharton  v.  Harlan,  supra.  (See,  also,  People  v.  Tem- 
ple,103  Cal.  447;  People  v.  Harrison,  84  Cal.  607;107  Cal.  541.) 
In  People  v.  Temple,  supra,  it  was  said:  'TVTiat  is  a  reasonable 
time  within  which  a  motion  may  be  made  to  set  aside  a  judgment 
not  void  upon  its  face  must  depend  somewhat  upon  the  circum- 
stances of  each  particular  case,  and  is  not  definitely  detennined 
further  than  that  it  will  not  extend  beyond  the  limit  fixed  by 
section  473  of  the  Code  of  Civil  Procedure." 

In  the  case  before  us,  the  application  was  undoubtedly  made 
under  section  473,  but  that  fact  alone  should  not  deprive  re- 
spondent of  his  relief  outside  this  section,  if  the  showing  entitles 
him  to  it.  We  think,  however,  the  rule  is,  and  should  be,  that 
where  the  judgment  does  not  show  on  its  face  that  it  is  void, 
and  the  motion  is  not  made  under  and  within  the  time  prescrib- 
ed by  that  section,  the  party  should  be  remitted  to  his  equitable 
action.  We  have  in  the  case  at  bar  an  example  of  a  judgment 
regular  on  its  face,  with  no  question  as  to  the  jurisdiction  of  the 
court  to  make  it.  The  motion  to  set  it  aside  was  not  made  with- 
in the  time  prescribed  by  any  statute.  It  was  a  motion  that 
would  have  been  good  if  it  had  been  made  within  the  time  and 
had  been  supported  by  the  facts.  We  think  it  was  error  to  grant 
the  relief  on  motion.  (Moore  v.  Superior  Court,  86  Cal.  495, 
and  cases  there  cited;  Jacks  v.  Baldez,  97  Cal.  91.) 

3.  The  motion  to  dismiss  the  appeal  has  already  been  denied, 
and,  although  argued  in  respondent's  brief,  we  cannot  recon- 
sider the  order  heretofore  made.  Respondent  made  default,  and 
no  motion  has  been  made  to  reopen  the  default  nor  for  a  rehear- 
ing of  the  motion. 

The  order  vacating  the  judgment  and  recalling  the  execution 
should  be  reversed. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  va- 
cating the  judgment  and  recalling  the  execution  is  reversed. 
Qaroutte,  J.,  Van  Fleet,  J.,  Harrison,  J. 
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[Sac.  No.  270.    Department  Two.— November  26,  1897.] 

GEORGE  RUPERT,  Respondent,  v.  EDWARD  JONES  et  al., 

Appellants. 

QunnNO  Title — Execution  Sale  of  Possbssobt  Right — Titlb  Ac- 
quired BY  PRE-EMFTOB  NOT  Affeoted. — A  Sale  Under  execution 
against  a  pre-emptor,  who  had  obtained  a  government  patent  for  the 
land  prior  to  the  sale,  which  did  not  purport  to  convey  his  title  in 
fee,  but  was  merely  of  "all  the  right,  title,  and  interest"  held  by  him 
on  the  date  of  the  filing  of  an  abstract  of  a  judgment  recovered 
against  him  in  a  justice's  court,  upon  which  the  execution  was  is- 
sued, at  which  date  the  pre-emption  settler  had  only  a  possessory 
claim  to  the  land  as  such  settler,  and  had  not  proved  up  or  paid  for 
the  land,  did  not  pass  or  affect  the  title  acquired  by  him  subse- 
quently to  that  date,  and  he  may  maintain  an  action  to  quiet  his 
title  in  fee  against  the  purchasers  at  the  execution  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    J.  R.  Webb,  Judge. 

The  facts  are  stated  in  the  opinion. 

John  E.  P.  Edwards,  and  M.  K.  Harris,  for  Appellants. 

George  L.  Hood,  and  G.  G.  Goucher,  for  Respondent 

BELCHER,  C— This  is  an  action  to  quiet  the  plaintifPs  title 
to  a  quarter  section  of  land  in  the  county  of  Fresno.  The  plain- 
tiff had  judgment,  and  the  defendants  appeal  therefrom  on  the 
judgment-roll,  without  any  statement  or  bills  of  exceptions. 

The  material  facts  of  the  case,  as  found  by  the  court,  are  in 
substance  as  follows:  In  April,  1891,  plaintiff  entered  into  pos- 
session of  the  said  quarter  section  of  land,  and  on  November  22, 
1891,  made  final  proof  thereon  in  the  United  States  land  office 
at  Visalia,  county  of  Tulare.  On  February  14,  1893,  the  United 
States  government  issued  to  the  plaintiff  its  patent  for  the 
said  land.  On  November  10,  1891,  defendants  filed  in  the  re- 
corder's office  in  the  county  of  Fresno  an  abstract  of  a  judgment 
recovered  by  them  against  the  plaintiff  in  a  justice's  court  on 
August  26,  1891.  On  August  26,  1893,  an  execution  was  issued 
out  of  the  justice's  court,  and  on  October  7,  1893,  "all  of  the 
right,  title,  and  interest  of  George  Rupert,  the  plaintiff,  which 
he  had  on  the  tenth  day  of  November,  1891,  in  the  said  land  de- 
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scribed  in  the  plaintiff^s  complaint  was  sold  by  a  constable." 
The  said  constable  ^^sold,  or  attempted  to  sell,  only  such  right, 
title,  and  interest  in  the  said  lands  as  the  plaintiff  herein  had 
and  was  possessed  of  on  the  tenth  day  of  November,  1891,  and 
no  interest  of  said  plaintiff  subsequent  to  said  tenth  day  of  Xo- 
vember,  1891,  was  sold  by  said  constable,  or  claimed  to  be  sold." 

And  as  conclusions  of  law  the  court  found  that  the  plaintiff 
was  the  owner  in  fee  of  the  land  described  in  his  complaint,  and 
was  entitled  to  a  judgment  quieting  his  title  to  the  same  as 
against  the  defendants  and  each  of  them. 

It  will  be  observed  that  it  does  not  appear  from  the  findings 
that  the  defendants  were  purchasers  at  the  constable's  sale  or 
successors  in  interest  of  a  purchaser,  or  that  they  ever  received 
a  constable's  deed  for  any  interest  sold.  But  assuming  that 
they  were  such  purchasers,  and  in  due  time  received  the  consta- 
ble's deed,  still,  on  the  10th  of  November,  1891,  the  plaintiff 
had  only  a  possessory  claim  to  the  land  as  a  pre-emption  settler. 
He  had  not  then  any  title  to  the  land  and  did  not  acquire  any 
until  he  proved  up  and  paid  for  it.  The  title  afterward  acquir- 
ed did  not  pass  by  the  sale,  as  it  is  found  to  have  been  made, 
and  was  not  affected  by  it.  (Montgomery  v.  Whiting,  40  Cal. 
294 ;  Moore  v,  Besse,  43  Cal.  611  ;Thrift  v.  Delaneyfid  Cal.  192.) 

The  judgment  should  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment  is 
affirmed. 

McFarland,  J.,  Van  Fleet,  J.,  Garoutte,  J. 

Hearing  in  Bank  denied. 
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[Crim.  No.  339.    Department  One.— November  29,  1897.] 
THE  PEOPLE,  Respondent,  v.  JOHN  TAYLOR,  Appellant. 

Cbtminal  Law  —  Pleading  —  Infobmation  fob  Felony — Absence  of 
Conclusion  Contba  Fobmam  Statuti — Motion  in  Abrest  of  Judg- 
ment.—  The  failure  of  an  information  for  felony  to  allege  that  the 
acts  which  constituted  the  felony  were  done  "contrary  to  the  force 
and  effect  of  the  statute  in  such  cases  made  and  provided/'  no  de- 
murrer having  been  interposed  to  the  information  upon  that  ground, 
does  not  go  to  the  jurisdiction  of  the  court,  nor  disclose  a  failure  to 
state  a  public  offense,  and  is  not  ground  for  a  motion  in  arrest  of 
judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alame- 
da County  and  from  an  order  denying  a  motion  in  arrest  of 
judgment.  F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  B.  Myers,  and  William  H.  O'Brien,  for  Appellant. 

W.  P.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Respondent. 

THE  COURT. — This  appellant  complains  that  his  motion  in 
arrest  of  judgment  should  have  been  granted.  The  contention 
is  based  upon  an  alleged  defect  in  the  information,  wherein  it 
fails  to  allege  that  the  acts  done  by  appellant  which  constitute  the 
burglary  were  done  "contrary  to  the  force  and  ejffect  of  the  stat- 
ute in  such  cases  made  and  provided." 

No  demurrer  was  interposed  to  the  information,  and  under 
those  circumstances  no  defect  appearing  upon  the  face  of  the  in- 
formation can  be  considered,  unless  it  bears  upon  the  matter  of 
jurisdiction.  The  defect  in  the  information  here  relied  upon 
in  no  sense  is  jurisdictional,  neither  does  it  disclose  a  failure  to 
state  a  public  offense,  and  for  these  reasons  the  motion  to  arrest 
the  judgment  was  properly  denied. 

The  judgment  is  affirmed. 

Hearing  in  Bank  denied. 
CXIX.  Cal.~8 
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[L.  A.  No.  161.    Department  One.— November  29,  1897.] 

D.  F.  OGLESBY  et  al.,  Respondents,  v.  CITY  OF  SANTA 
BARBARA  et  al.,  Appellant*.  JULIA  G.  BAKER,  Re- 
spondent,  v.  CITY  OF  SANTA  BARBARA  et  al.,  Appellants. 

iNjuNcnoN — Action  to  Hestkain  City  fbom  Gbadinq  Lands  of  Plain- 
tiff— Dispute  as  to  Location  of  Stbeet — Prima  Facie  Evidenos 
— Burden  of  Proof — Showing  to  Warrant  Reversal. — In  an  act- 
ion to  restrain  a  city  from  entering  upon  the  lands  of  plaintiffs 
for  the  purpose  of  grading  a  street,  where  there  is  evidence  tending 
to  show  that  plaintiffs  had  both  title  and  possession  of  the  disputed 
strip,  over  which  the  city  claimed  that  the  street  should  ,be  located 
and  that  the  street  as  actually  located  and  used  by  the  public  for 
more  than  twenty  years,  was  an  open  street  of  sixty  feet  in  width, 
by  which  plaintiff's  lot  was  bounded,  and  on  both  sides  of  which  lots 
were  fenced  in  during  that  period,  the  burden  is  on  the  city  to  over- 
come such  prima  facie  evidence  of  title  in  plaintiff  to  the  disputed 
strip  of  land,  by  clear  proof  of  the  title  of  the  city  thereto,  and 
such  proof  must  bie  uncontradicted  by  plaintiff's  evidence,  in  order 
to  warrant  reversal  of  a  judgment  for  the  plaintiffs. 

Id. — Conflicting  Evidence — Lines  of  Street  Established  by  Survey 
— Subsequent  Survey — Findings — Appeal. — Where  the  evidence 
is  conflicting  as  to  the  true  original  location  of  the  street  in  contr«'.  ' 
versy,  but  there  is  evidence  tending  to  show  an  actual  survey  of  the 
street  by  the  town  surveyor,  taking  the  admitted  base  and  initial 
point  of  the  original  survey,  and  that  the  fences  and  improvements 
on  both  sides  of  the  street  were  made  in  accordance  with  such  sur- 
vey, leaving  the  street  of  full  width,  proof  of  a  subsequent  survey 
by  another  town  surveyor,  showing  a  different  location  of  the  street, 
only  raises  a  conflict  of  evidence,  and  a  finding  of  the  court  as  to 
the  correctness  of  the  prior  survey,  having  support  in  the  evidence 
cannot  be  disturbed  upon  appeal. 

Id. — Two  Methods  of  Survey — Province  of  Court. — The  court,  hav- 
ing the  facts  before  it  as  to  two  methods  of  ascertaining  the  lines 
of  the  street,  had  the  right  to  judge  as  to  which  method  of  survey 
was  the  most  satisfactory,  and  nearest  in  conformity  with  the  actual 
original  location;  but  it  is  not  for  the  appellate  court  to  determme 
that  the  true  location  of  the  street  must  in  all  cases  be  ascertained 
in  the  method  approved  by  the  trial  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County  and  from  an  order  denying  a  new  trial.  W.  B. 
Cope,  Judge. 

The  facts  are  stated  in  the  opinion. 

Thomas  MclSTulta,  for  Appellants. 

Richards  &  Carrier,  and  A.  A.  Oglesby,  for  Respondents. 
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CHIPMAN,  C. — ^Action  to  restrain  defendants  from  entering 
upon  block  66^,  in  the  city  of  Santa  Barbara,  which  it  is  alleged 
in  the  complaint  defendants  threaten  to  do  for  the  purpose  of 
grading  Laguna  street,  on  which  said  block  fronts,  and  from  ex- 
cavating and  removing  soil  from  said  block  and  removing  plain- 
tiflPs  fences  inclosing  the  same.  By  stipulation,  the  case  enti- 
tled Julia  G.  Baker  versus  the  same  defendants  was  tried  upon 
the  same  evidence  as  that  first  above  mentioned,  and  is  here  by 
the  same  transcript,  both  to  be  heard  and  determined  as  govern- 
ed by  the  same  questions  of  law  and  fact.  The  court  gave  judg- 
ment for  plaintiffs,  and  th6  appeals  are  from  the  judgment  and 
from  the  order  denying  defendants'  motion  for  new  trial  and  up- 
on a  statement.  The  court  found,  and  it  is  not  denied,  that  the 
streets  and  blocks  of  said  city,  when  a  town,  in  1851,  were  sur- 
veyed and  platted  upon  a  map  by  one  Salisbury  Haley,  and  that 
said  survey  was  then  adopted  as  the  oflScial  survey  and  map  of 
said  city,  by  which  plaintiff's  block  56 1/^  is  bounded  on  the  south- 
west by  Laguna  street;  that  plaintiffs  are  and  were  the  owners 
when  the  action  was  commenced  and  seised  in  fee  of  said  block, 
being  one  himdred  and  fifty  yards  square,  and  that  they  were 
and  had  been  by  themselves  and  through  their  predecessors  for 
twenty  years  continuously  in  the  exclusive  occupation  and  pos- 
session of  the  premises  as  described  in  the  complaint  (the  com- 
plaint describes  the  block  by  metes  and  boundis,  commencing  at 
a  certain  intersection  of  Micheltorena  and  Laguna  streets  and 
as  inclosed,  the  inclosure  taking  in  the  disputed  strip) ;  that  the 
premises  have  been  inclosed  since  the  year  1875  with  a  substan- 
tial fence;  that  Laguna  street  is  an  open  street  sixty  feet  wide, 
upon  which  said  block  fronts,  running  from  Victoria  street  to 
Pedregosa  street,  in  reference  to  which  said  Laguna  street  lots 
were  fenced  on  both  sides,  and  said  street  had  been  traveled  by 
plaintiff  and  the  public  for  more  than  twenty  years,  ^T)ut  the 
city  of  Santa  Barbara  or  its  predecessors  have  not  acquiesced  in 
the  location  of  said  open  street  as  constituting  the  true  location 
of  Laguna  street  according  to  the  official  map  and  survey  of  said 
city  by  Salisbury  Haley" ;  that  defendants  threaten,  and  will,  if 
not  restrained,  excavate  from  the  soil  and  grade  and  appropriate 
a  portion  of  plaintiffs'  premises,  to  wit,  a  strip  about  six  feet  in 
width  fronting  on  said  street;  that  a  number  of  lots  abutting 
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on  said  street  'liave  on  them  trees  and  shrubbery,  residences, 
and  other  improvements,  which  to  a  great  extent  constitute  the 
beauty  and  attractions  of  said  through! are*' ;  that  said  strip  of 
land  and  the  improvements  thereon  are  not  embraced  within 
the  lines  of  Lagtma  street,  as  the  same  was  dedicated  to  public 
use  in  1851  by  said  city  by  the  so-called  Haley  survey.  The 
controversy  involves  the  integrity  of  the  lines  of  Laguna  street 
for  a  long  distance  and  the  residence  property  of  many  lotown- 
ers — the  disputed  strip  varying  from  six  to  thirteen  feet  wide. 

1.  Defendants  present  the  case  as  arising  on  an  action  to  quiet 
title,  claiming  the  burden  of  proof  to  be  upon  plaintiffs  to 
prove  title  in  the  disputed  strip  of  land.  In  Tate  v.  Sacramento, 
50  Cal.  242,  the  action  was  to  enjoin  the  street  commissioners 
from  opening  a  certain  street  in  the  city  of  Sacramento.  The 
defendant  claimed  that  the  buildings  of  plaintiff  were  in  the 
street,  and  were  an  obstruction  and  a  nuisance.  It  was  there 
held  that  plaintiff's  possession  was  prima  facie  evidence  of  title, 
and  must  be  presumed  to  be  rightful  until  the  contrary  appears. 
It  was  further  held  that  it  was  incumbent  upon  defendant  to 
show  that  the  street  upon  which  the  alleged  obstructions  stood 
had  been  dedicated  as  a  public  street.  It  was  so  held  also,  in  a 
similar  case,  in  Demariini  v,  San  Francisco,  107  Cal.  402,  where 
the  question  was  fully  discussed.  Under  the  pleadings  and 
proofs  in  the  present  case,  it  was  clearly  the  duty  of  defendants 
to  show  their  right  to  the  strip  of  land  in  question  after  plain- 
tiffs had  proven  possession  and  right  of  possession,  as  the  evi- 
dence tended  to  show  they  did  and  as  the  court  found.  It  is 
claimed  by  defendant  that  Orena  v,  Santa  Barbara,  91  Cal.  621, 
is  a  similar  case  to  this,  involving  much  the  same  questions,  and 
that  it  was  there  held  that  "the  burden  was  upon  the  plaintiff  to 
show  title  in  himself.  He  can  do  so  only  by  proof  that  the  prem- 
ises are  within  his  grant.  Proof  of  his  supposed  adverse  posses- 
sion does  not  make  a  prima  facie  case."  It  is  sufficient  answer  to 
defendant's  contention  that  Orena  v.  Santa  Barbara,  supra,  was 
an  action  to  quiet  title.  But  the  court  here  found,  and  the  evi- 
dence tends  to  prove,  title  in  plaintiffs  as  well  as  possession,  as 
claimed  by  them. 

2.  It  is  claimed  by  the  defendants  that  the  evidence  tended 
to  show  that  the  boundary  lines  of  Laguna  street   were   estab- 
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lished  by  the  Haley  survey  as  contended  by  defendants,  and 
that  there  was  no  evidence  tending  to  show  that  they  were  es- 
tablished by  that  snrvey  according  to  the  lines  of  fences  on  that 
street,  and  therefore  the  court  should  have  found  for  defendants. 
The  evidence  is  quite  voluminous ;  we  do  not  feel  called  upon  to 
present  an  analysis  of  it,  for  the  reason  that  upon  the  point  at  is- 
sue there  is  a  clear  conflict.  Defendants  introduced  evidence 
tending  to  show  that  by  a  correct  survey,  taking  certain  monu- 
ments and  lines  as  established  by  the  Haley  survey  as  initial 
points  from  which  to  retrace  the  lines  of  Laguna  street,  plain- 
tiflPs  fence  encroached  upon  the  street  about  six  feet  at  plain- 
tiflFs  block.  The  evidence  of  James  L.  Barker,  a  former  town 
surveyor  who  made  a  survey  in  1871,  tends  to  show  this.  On 
the  other  hand,  plaintiffs'  evidence  tends  to  show  that  the  lines 
of  Laguna  street  were  established  by  actual  survey,  taking 
Haley's  admitted  base  and  initial  point  used  for  his  map  at  Car- 
rillo  and  State  streets  as  the  initial  for  the  survey,  and  that  the 
fences  and .  improvements  were  made  in  accordance  therewith, 
leaving  the  street  the  full  width  of  sixty  feet.  Such  a  survey 
was  made  by  the  witness,  W.  H.  Norway,  in  1870,  who  was  then 
the  town  surveyor.  A  great  deal  of  evidence  was  introduced  by 
plaintiffs  to  show  that  along  Laguna  street  the  owners  of  prop- 
erty had,  ever  since  1870,  built  their  fences  and  houses  and  im- 
proved their  lots  with  reference  to  this  Norway  survey,  and  that 
in  some  instances,  including  plaintiff's  (Mrs.  Baker's)  lots,  valu- 
able improvements  had  been  made  on  this  contested  strip  of 
land,  and  that  the  public  had,  since  1870,  treated  the  lines  as 
marked  by  Norway.  It  does  not  seem  to  us  necessary  to  con- 
sider how  far  the  acquiescence  of  the  public  and  the  lotowners 
or  the  nonacquiescence  of  the  city  authorities  in  the  Norway 
survey  may  affect  the  rights  of  the  parties  here.  In  determining 
the  lines  of  the  street,  such  considerations  were  deemed  impor- 
tant and  said  to  be  sometimes  conclusive  in  Orena  v.  Santa  Bar- 
hara,  supra.  (And  see,  also,  Payne  v,  English,  101  Cal.  14.) 
But  here  we  have  some  evidence  as  to  the  true  location  of  the 
lines  based  upon  the  Haley  survey;  the  evidence  is  conflicting  to 
be  sure,  but,  being  so,  we  cannot  say  which  is  right  or  which  is 
wrong.    The  court  foimd  for  the  plaintiff  upon  the  point,  and 
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that  finding,  having  support  from  the  evidence,  cannot  be  dis- 
turbed. 

3.  Defendants  claim  that  the  lower  court  decided  the  case  on 
the  assumption  that  plaintiffs'  possession  gave  them  the  right, 
and  that  under  the  Orena  case  possession  was  a  false  quantity, 
quoting  from  that  case  the  statement  that  "the  supposed  ad- 
verse possession  was  a  false  quantity  in  the  problem  to  be  solv- 
ed/' And  so  it  was  in  that  case,  which  was  to  quiet  plaintiffs' 
title.  The  court  very  properly  held  that  the  public  cannot  be 
disseised  of  lands  used  as  a  throughfare  by  intrusion  upon 
them.  We  are  not  called  upon  to  decide  whether  plaintiffs'  evi- 
dence would  have  been  sufficient  in  an  action  to  quiet  title;  but 
there  was  sufficient  evidence  here  to  show  plaintiffs'  right  prima 
facie  to  the  relief  sought,  and  the  court  found  against  defend- 
ants on  the  fact  as  to  whether  this  prima  facie  case  was  over- 
come. Nothing  short  of  clear  proof  by  defendants,  uncontra- 
dicted by  plaintiffs'  evidence,  that  the  street  lines  were  where 
defendants  claimed,  could  defeat  plaintiff's  action.  Such  proof 
was  not  forthcoming. 

Norway  testified  as  to  locating  the  blocks  as  follows:  "I  lo- 
cated them  with  reference  to  measurements  from  the  initial  point 
at  Carillo  and  State  streets,  measuring  four  hundred  and  fifty 
feet  for  a  block  and  sixty  feet  for  a  street,  with  the  exception  of 
Carillo  and  State  street,  which  were  eighty  feet."  He  testified 
that,  taking  the  Carillo  and  State  street  point  from  the  Haley 
map,  it  would  furnish  the  means  of  locating  these  blocks,  and 
that  he  so  located  them  at  that  time  (1870.) 

Barker  testified  that  in  making  his  survey  he  was  instructed 
"to  take  the  stakes  which  had  been  reputed  at  that  time  (1871) 
to  be  Haley  stakes,  stakes  set  by  Haley,  and  take  them  primarily 
for  my  guide;  in  the  absence  of  them,  to  take  old  fences  that 
had  been  reputed  by  the  owners  of  the  premises,  adjacent  prem- 
ises, to  have  been  located  on  the  lines  between  Haley  stakes,  and, 
further,  take  the  testimony  of  old  residents  who  claimed  to  have 
information  as  to  the  original  location  of  Haley  stakes;  and  I 
followed  those  instructions."  In  following  those  instructions 
the  witness  testified  that  he  found  discrepancies  between  Halejr's 
map  and  his  survey.  It  will  be  readily  seen  that  the  survey  of 
Norway  and  Barker  might  differ,  and  no  doubt  did.    Apparent- 
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ly,  however,  the  survey  of  Barker  took  as  initials  interior  monn- 
ments  and  stakes,  while  Norway  took  the  original  starting  point 
for  the  survey  of  the  town  and  the  map.  The  court  manifestly 
regarded  the  Norway  survey  as  the  more  reliable  as  affecting 
lots  on  Laguna  street,  and  we  cannot  now  say  that  it  was  error 
80  to  do.  We  do  not  wish  to  be  understood  as  holding  that 
where  the  Haley  maps  and  survey  may  be  drawn  in  question  as 
they  may  aflfect  any  particular  street  or  block,  that  the  true  lo- 
cation must  in  all  cases  be  ascertained  by  starting  from  the  Car- 
rillo  and  State  street  monument.  (Penry  v.  Richards,  62  Cal. 
672;  and  see  remarks  of  Justice  Cooley  cited  in  Bullard  v. 
Xempff,  ante,  p.  9.)  We  simply  hold  that  the  court,  having  the 
facts  before  it  as  to  the  two  methods  of  ascertaining  the  lines 
of  Laguna  street,  had  the  right  to  judge  as  to  which  method  was 
the  more  satisfactory  and  nearest  in  conformity  with  the  actual 
original  location.  Defendants  in  their  brief  present  no  points 
or  objections  other  than  those  noticed,  and,  as  we  find  no  error, 
it  is  advised  that  the  judgment  and  order  be  affirmed. 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  McFarland,  J. 


[L.  A.  Ko8.  292,  293,  294,  295.    Department  Two.— December  1,  1S97.] 

COUNTY  OF  INYO,  Respondent,  v.  PERRO  ERRO,  Appel- 
lant in  No.  292 ;  DOMINGO  HIGOA,  Appellant  in  No.  293 ; 
JUAN  INDA,  Appellant  in  No.  294;  ANTONE  ERRACA, 
Appellant  in  No.  296. 

CbUNTT  OBDINANGB — ^LlCElVSE  TO  PERSONS  ENGAGED  IN  SheeP  BUSINESS 

— Validity — Construction  of  County  Government  Act. — A  coun- 
ty ordinance  requiring  the  procurement  of  a  license  by  "every 
person  engaged  in  the  business  of  raising,  grazing,  herding,  or  past- 
uring sheep  in  the  county,"  is  valid,  and  within  the  power  conferred 
upon  boards  of  supervisors  under  subdivision  27  of  section  25  of  the 
County  Government  Act  of  1803,  authorizing  them  "to  license  for 
purposes  of  regulation  and  revenue  all  and  every  kind  of  business 
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not  prohibited  by  law  and  transacted  and  carried  on  within  the 
county,"  and  it  is  no  objection  to  the  validity  of  the  OTdinance 
that  it  uaes  the  words  "engaged  in/'  instead  of  the  words  ''trans- 
acted and  carried  on''  employed  in  the  act,  as  each  form  of  expres- 
sion involves  the  other  in  its  meaning. 

Id. — ^Afpucabiijtt  of  Ordinance  —  Passage  of  Sheep  thbough 
CJouwTT — Grazikg  and  Pastxjkage — QUESTION  OF  Fact — Findings 
— Conflict  of  Evidence. — Though  such  ordinance  is  not  applicable 
to  one  who  merely  drives  a  band  of  sheep  through  a  county,  yet  the 
license  tax  cannot  be  eva4ed,  when  it  is  evident  that  the  real  object 
in  so  doing,  and  what  is  really  done  is  to  graze  and  pasture  the 
sheep  in  the  county,  and  the  determination  of  what  is  the  real  object 
is  a  question  of  fact;  and  where  the  trial  court  finds  as  a  fact,  un- 
der conflicting  evidence,  that  for  a  period  of  time  the  defendant  was 
engaged  in  the  business  of  raising,  grazing,  herding,  and  pasturing 
sheep  in  the  county,  its  findings  will  not  be  disturbed  upon  appeal. 

APPEALS  by  the  appellants  severally  from  several  judg- 
ments of  the  Superior  Court  of  Inyo  County  and  from  several 
orders  denying  a  new  trial  to  each  appellant.  N.  D.  Arnot, 
Judge. 

P.  W.  Bennet,  and  P.  H.  Mack,  for  Appellants. 

Eichard  S.  Miner,  and  P.  W.  Forbes,  for  Eespondents. 

HENSHAW,  J. — These  appeals  were  argued  and  submitted 
together.  They  involve  identical  questions,  and  the  evidence  is 
substantially  the  same  in  each  case.  They,  may,  therefore,  be 
considered  and  disposed  of  together. 

The  appeals  are  from  the  judgments  and  from  the  orders  de- 
nying the  defendants  new  trials. 

The  questions  involved  are :  1.  The  validity  of  an  ordinance 
of  Inyo  county  requiring  the  procurement  of  a  license  by  ^^every 
person  engaged  in  the  business  of  raising,  grazing,  herding,  or 
pasturing  sheep  in  the  county  ;^^  and  2.  The  applicability  of 
this  ordinance  under  the  evidence  to  the  defendants. 

It  is  first  insisted  that  the  ordinance  is  void  on  its  face.  Here- 
in it  is  argued  that,  under  subdivision  27  of  section  25  of  the 
County  Government  Act  of  1893  (Stats.  1893,  p.  358),  boards 
of  supervisors  are  authorized  "to  license,  for  purposes  of  regula- 
tion and  revenue,  all  and  every  kind  of  business  not  prohibited 
by  law,  and  transacted  and  carried  on  in  such  county,  ...  to 
fix  the  rates  of  license  tax  upon  the  same,  and  to  provide  for  the 
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collection  of  the  same  by  suit  or  otherwise/'  The  power  to  li- 
cense is  thus  limited  to  lawful  businesses  "transacted  and  car- 
ried on'*  in  the  county,  and  it  is  urged  that  when  the  supervis- 
ors imposed  the  license  upon  those  engaged  in  a  business  they 
exceeded  their  powers;  for  the  words  "transacted  and  carried 
on/'  it  is  contended,  are  not  equivalent  to  or  synonymous  with 
the  words  "engaged  in."  In  Ex  parte  Miranda,  73  Cal.  365,  and 
County  of  El  Dorado  v,  Meiss,  100  Cal.  268,  the  ordinances  un- 
der consideration  were  indentical  in  language  with  the  one  here 
in  question,  and  the  validity  of  these  ordinances  was  upheld; 
but  against  this  it  is  said  that  the  precise  point  now'  presented 
was  not  called  to  the  attention  of  this  court.  Even  so,  we  fail 
to  see  either  force  or  cogency  in  the  argument.  It  is  difficult 
to  conceive  of  one  being  engaged  in  a  business  who  does  not 
transact  and  carry  it  on,  and  it  is  equally  difficult  to  picture  one 
transacting  and  carrying  on  a  business  who  is  not  engaged  in  it. 
The  finding  of  the  court  as  to  each  defendant  was  substan- 
tially the  same  and  to  the  following  effect :  "That  on  the  twen- 
ty-seventh day  of  April,  1895,  and  continuously  thereafter  until 
and  including  the  ninth  day  of  May,  1895,  the  defendant  was 
engaged  in  the  business  of  raising,  grazing,  herding,  and  pastur- 
ing sheep  in  the  said  county  of  Inyo,  .  ...  and  did  raise, 
graze,  and  pasture  said  sheep  and  said  lands  within  the  said 
county  upon  the  natural  brush  and  vegetation  growing  therein." 
This  finding  is  attacked  as  being  unsupported  by  the  evidence. 
By  the  evidence  it  was  shown  that  the  defendants  pastured  their 
sheep  during  the  winter  months  in  Kern  and  perhaps  other 
neighboring  counties;  that  in  the  spring,  feed  being  exhausted, 
they  drove  them  into  Inyo  county  from  the  south,  and,  follow- 
ing generally  the  line  of  the  Sierra  mountains,  continued  the 
drive  through  Inyo  coimty,  a  distance  of  about  one  hundred  and 
forty  miles,  into  Mono  county,  where  they  were  pastured  dur- 
ing the  summer  months.  It  consumed  from  nineteen  to  twen- 
ty-seven days  to  drive  the  sheep  .through  Inyo  county,  during 
which  time  the  animals  ranged  over  land  of  the  United  States 
and  lived  upon  the  natural  herbage  of  the  country.  Over  this 
there  is  no  dispute.  But  upon  the  part  of  the  defendants  evi- 
dence was  offered  to  show  that  the  lands  thus  traversed  were  not 
grazing  lands;  that  sheepmen  dislike  exceedingly  the  necessity 
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of  driving  their  bands  over  such  poor  and  waste  country  as  that 
in  Inyo  county,  but  that  the  drives  were  made  necessary  to  en- 
able them  to  pass  from  their  winter  pastures  to  their  summer 
feeding  grounds  in  Mono  county,  and  that  it  would  be  a  benefit 
to  sheepmen  and  to  their  flocks  if  the  latter  could  be  lifted  bod- 
ily from  Kem  county  into  Mono  county,  without  the  need  ot 
driving  across  so  long  and  desolate  a  strip  of  territory.  But 
upon  the  part  of  plaintiff  there  was  evidence  that  Inyo  county 
was  a  part  of  the  regular  drive  of  the  sheepmen,  and  that  the 
pasturage  in  the  county  was  of  exceeding  value  to  the  herds; 
that  they  came  into  Inyo  county  from  the  Mojave  desert  much 
weakened  and  reduced,  and  improved  materially  ia  condition  as 
they  passed  through  Inyo.  It  was  further  shown  that  the  sheep 
are  kept  constantly  moving  in  the  mountain  lands,  picking  up 
their  sustenance  as  they  go;  that  Inyo  county  is  one  of  the  regu- 
lar counties  looked  to  for  food  by  the  sheepmen,  in  the  annual 
movements  and  migrations  of  their  flocks,  and  that  hundreds  of 
thousand  of  acres  of  lands  within  the  County  are  thus  pastured 
by  them.  In  County  of  El  Dorado  v,  Meiss,  supra,  it  was  held 
that  an  ordinance  similar  to  this  was  not  applicable  to  one  who 
drove  a  band  of  sheep  into  the  county,  where  they  remained  but 
for  seven  days  upon  the  owner's  land  for  purposes  of  shearing, 
but  it  was  said :  '*0f  course,  the  license  tax  cannot  be  evaded  by 
the  mere  pretense  of  driving  sheep  through  a  county  or  into  a 
county  for  an  alleged  temporary  purpose,  when  it  is  evident  that 
the  real  object  in  so  doing,  and  what  is  really  done,  is  to  graze 
and  pasture  the  sheep  in  the  county/*  The  question,  then,  be- 
ing one  of  the  purpose  and  intent  with  which  the  sheep  are  in 
the  county,  the  determination  of  the  real  object  must  forever  be 
a  question  of  fact.  In  these  cases  the  trial  court  found  as  a 
fact,  under  conflicting  evidence,  and  against  their  contention, 
that  these  defendants  were  engaged  in  raising,  grazing,  herding, 
and  pasturing  their  sheep  in  Inyo  county.  There  is,  of  course, 
no  question  but  that  they  were  engaged  in  the  business;  the 
only  question  is  whether  they  were  engaged  in  that  business  in 
Inyo  county,  and  the  conclusion  which  the  trial  court  reached  on 
this  question  may  not,  under  the  evidence  presented  here,  be 
disturbed. 
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The  judgments  and  orders  appealed  from   are  therefore   af- 
firmed. 

McFarland,  J.,  and  Temple,  J.,  concurred. 


[Grim.  No.  861.    In  Bank.— December  1,  1897.] 
Ex  Parte  JOHN  C.  EDGAR  on  Habeas  Corpus. 

Habeas  Corpus — Federal  Question — Appeal  from  Federal  Ck>UBT — 
Stay  of  Proceedings.— 'Where  a  petition  to  a  circuit  or  district 
court  of  the  United  States  for  a  writ  of  habeas  corpus  on  behalf  of 
a  prisoner  in  the  state's  prison,  who  is  under  penalty  of  death  for 
murder  by  sentence  of  a  state  court,  presents  a  federal  question,  an 
appeal  to  the  supreme  court  of  the  United  States  from  an  order 
either  remanding  the  petitioner  or  refusing  him  a  writ,  stays  all 
further  proceedings  by  the  state  courts  or  by  the  state  authorities 
pending  the  appeal,  and  by  operation  of  section  766  of  the  United 
States  Bevised  Statutes,  any  such  further  proceedings,  until  the  de- 
termination of  the  appeal,  are  null  and  void. 

Id. — ^Validity  of  Proceeding  by  Information  — Question  under  Fed- 
eral Constitution. — The  question  whether  a  proceeding  by  infor- 
mation, instead  of  indictment,  is  in  violation  of  the  constitution  of 
the  United  States,  is  a  federal  question;  and  is  none  the  less  such 
because  former  cases  have  been  decided  by  the  suprem  court  of  the 
United  States  contrary  to  the  contention  of  one  who  raises  such 
question  by  petition  to  a  federal  court  for  a  writ  of  habeas  corpus, 
and  by  appeal  to  the  supreme  court  of  the  United  States  from  au 
order  denying  the  writ. 

Id. — Stay — Merit  of  Appeal  not  to  be  Considered  —  Allowance  of 
Appeal — Proof  of  Federal  Question. — Where  a  federal  question  is 
presented,  upon  a  petition  for  a  writ  of  habeas  corpus,  in  a  federal 
court,  and  an  appeal  has  been  taken  from  an  order  denying  the  writ, 
it  is  the  appeal,  and  not  the  merit  of  the  appeal,  which  operates  as 
a  stay ;  and  the  very  fact  that  an  appeal  has  been  allowed  by  the  fed- 
eral court,  after  deciding  the  question  presented  pursuant  to  previ- 
ous decisions  of  the  supreme  court  of  the  United  States,  is  equiva- 
lent to  a  declaration  of  that  court  that  a  federal  question  was  pre- 
sented, and  the  appeal  allowed  must  operate  as  a  stay. 

Id. — ^Void  Contempt  Proceedings  against  Acting  Warden  of  State.'s 
Prison — Discharge  upon  Habeas  Corpus. — ^The  acting  warden  of 
the  state's  prison  is  not  in  contempt  of  the  authority  of  the  state 
court  ordering  the  execution  of  a  prisoner  under  sentence  of  death, 
in  deferring  such  execution  pending  an  appeal  to  the  supreme  court 
of  the  United  States  from  an  order  of  a  district  court  of  the  United 
States  refusing  a  writ  of  habeas  corpus  to  the  prisoner;  and,  if 
imprisoned  for  contempt  for  so  doing  by  order  of  the  state  court, 
wiU  be  discharged  upon  habeas  corpus. 
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WKIT  of  habeas  corpus  in  the  Supreme  Court  to  the  Sheriff 
of  San  Diego  County  to  test  the  validity  of  the  imprisonment  of 
the  petitioner  under  contempt  proceedings  had  in  the  Superior 
Couri;  of  San  Diego  County.    E.  S.  Torrance,  Judge. 

The  facts  are  sttaed  in  the  opinion  of  the  court. 
John  R.  Aiken,  and  D.  J.  Murphy,  for  Petitioner. 
A.  H.  Sweet,  District  Attorney,  for  Respondent. 

HENSHAW,  J.— John  C.  Edgar  was  adjudged  guilty  of  con- 
tempt by  the  superior  court  of  San  Diego  county,  and  was  pun- 
ished therefor  by  a  fine  of  two  hundred  dollars,  with  the  alterna- 
tive of  imprisonment.  This  hearing  is  under  his  application  for 
a  writ  of  habeas  corpus. 

The  facts  giving  rise  to  the  alleged  contempt  are  the  following: 
One  Joseph  Japhet  Ebanks  was  convicted  of  murder  in  the  first 
degree  before  the  superior  court  of  San  Diego  county,  and,  upon 
appeal  to  this  couri,  the  judgment  of  conviction  and  the  order 
denying  him  a  new  trial  were  affirmed.  Thereafter  Ebanks  was 
brought  before  the  superior  court  of  San  Diego  county,  which 
pronounced  its  order,  fixing  the  day  of  execution  on  the  eighth 
day  of  October,  1897,  within  the  walls  of  the  state  prison  at 
San  Quentin.  Pursuant  to  this  order  Ebanks  was  delivered  to 
the  custody  of  the  warden  of  that  institution.  Upon  the  day 
fixed  for  his  execution  Ebanks  made  application  to  the  district 
court  of  the  United  States  in  and  for  the  northern  district  of 
California,  praying  for  a  writ  of  habeas  corpus,  alleging  that  he 
was  restrained  of  his  liberty  by  W.  E.  Hale,  warden  of  said  pris- 
on, in  violation  of  his  rights  under  the  constitution  of  the 
United  States,  and  setting  up  certain  facts  in  support  of  this 
allegation.  The  district  court  denied  his  petition,  whereupon 
he  appealed  from  the  order  so  denying  his  application,  to  the 
supreme  court  of  the  United  States,  and  therewith  petitioned 
said  district  court  that  his  appeal  be  allowed,  and  that  a  tran- 
script of  the  records,  proceedings,  and  papers  upon  which  said 
order  was  made  be  transmitted  to  the  supreme  court  of  the 
United  States.  The  district  court  made  its  order  allowing  the 
appeal.  Certified  copies  of  all  the  papers  in  the  matter  of  the 
application  and  of  the  appeal  were  served  upon  petitioner,  John 
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C.  Edgar,  as  acting  warden  of  the  state  prison  at  San  Quentin, 
the  warden  at  that  time  being  absent  from  the  state  of  Califor- 
nia. These  papers  were  served  upon  Edgar  before  the  execu- 
tion and  before  the  expiration  of  the  time  limited  for  the  exe- 
cution. 

The  acting  warden  was  thus  placed  in  a  most  trying  and  diffi- 
cult position.  He  was  called  upon  to  decide  at  his  peril  whether 
or  not  Ebanks'  appeal  to  the  supreme  court  of  the  United  States 
operated  to  stay  his  hand  as  an  executive  officer  of  the  state  of 
California.  If  the  appeal  did  operate  as  a  stay,  and  he  decided 
that  it  did  not,  and  proceeded  with  the  execution,  he  would  be 
guilty  of  unlawfully  taking  the  life  of  a  human  being.  If,  up- 
on the  other  hand,  the  appeal  did  not  operate  as  a  stay,  and  he 
decided  that  it  did  so  operate,  he  stood  liable  to  be  punished  for 
contempt  for  violation  of  the  order  of  the  superior  court  of  the 
state.  In  this  clash  of  judicial  authorities  there  was  no  court  to 
which  he  could  look  for  direction.  It  was  incumbent  upon  him 
to  make  his  own  choice,  unaided  by  the  decision  of  any  judicial 
tribunal.  He  concluded  that  the  appeal  of  Ebanks  operated  to 
stay  the  hand  of  the  state  authorities,  and  therefore  declined  to 
execute  the  death  warrant,  whereupon  he  was  cited  before  the 
Buperior  court  of  San  Diego  county,  and,  upon  a  presentation  of 
these  facts,  none  of  which  is  disputed,. was  adjudged  guilty  of 
contempt  and  punished  therefor,  as  above  set  out. 

The  reasoning  by  which  the  superior  court  reached  its  con- 
clusion in  the  matter  may  be  thus  summarized :  The  courts  of 
the  United  States  are  courts  of  limited  jurisdiction.  The  pre- 
sumptions in  any  given  case  are  not  in  favor,  but  against,  their 
jurisdiction.  In  a  petition  for  habeas  corpus  to  a  circuit  or  dis- 
trict court,  whereby  it  is  sought  to  arrest  the  hands  of  the  state 
authorities,  upon  the  ground  that  the  defendant  is  restrained  of 
his  liberty  in  violation  of  the  constitution  or  laws  of  the  United 
States,  there  must  appear  upon  the  face  of  the  petition  aver- 
ments of  substantial  facts  presenting  a  federal  question.  The 
mere  naked  averment  of  a  conclusion  of  law  that  a  defendant  is 
.so  illegally  restrained  is  not  sufficient  to  confer  jurisdiction. 
"WTiere  jurisdiction  has  not  been  conferred  by  a  sufficient  peti- 
tion, an  appeal  by  the  petitioner  from  an  order  remanding  him 
after  hearing,  or  from  an  order  refusing  his  application   for   a 
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writ  (as  in  the  present  case),  will  not  operate  upon  the  state 
courts  and  authorities  to  stay  proceedings. 

The  soundness  of  the  court's  reasoning  in  these  particulars 
we  need  not  here  pause  to  consider. 

It  further  decided,  after  elaborate  discussion  and  considera- 
tion, that  the  petition  of  Ebanks  to  the  district  court  did  not 
set  forth  facts  raising  or  presenting  a  federal  question,  and 
therefore  concluded  that  the  federal  courts  never  obtained  juris- 
diction, and  that  the  hands  of  the  state  authorities  were  never 
stayed.  In  consonance  with  this  conclusion  it  adjudged  the  pe- 
titioner to  be  guilty  of  contempt. 

It  has  been  declared  unnecessary  to  consider  the  trial  court's 
reasoning  to  the  effect  that  in  cases  such  as  this,  if  the  petition 
does  not  present  a  federal  question,  the  state  authorities  are  at 
liberty  to  act  despite  the  petitioner's  appeal.  This  is  so  far  the 
very  obvious  consideration  that,  if  it  shall  appear  that  a  federal 
question  was  presented  in  the  Ebanks  petition,  the  reasoning 
has  no  application  to  the  case  at  bar,  for  it  is  admitted  by  all  con- 
cerned that  if  a  federal  question  be  presented  in  such  a  case, 
and  an  appeal  be  taken  from  the  order  of  the  district  court, 
either  remanding  the  petitioner  or  refusing  him  a  writ,  then, 
by  operation  of  section  766  of  the  Revised  Statutes  of  the  Unit- 
ed States,  all  further  proceedings  in  the  matter  against  the  peti- 
tioner in  the  state  courts,  or  by  the  state  authorities,  until  the 
deteruiination  of  his  appeal,  are  null  and  void. 

In  the  present  unhappy  condition  of  the  United  States  laws 
governing  rights  of  appeal  in  habeas  corpus  cases,  and  controlling 
state  authorities  while  such  appeals  are  pending,  many  vexa- 
tious questions  will  certainly  arise.  It  must  needs  be  most  em- 
barrassing for  state  courts  to  determine  for  themselves  whether 
or  not  a  federal  question  is  presented  in  such  a  case  in  advance 
of  a  decision  by  the  United  States  supreme  court,  whose  judg- 
ment is  always  the  controlling  arbitrament  in  the  matter.  In 
this  instance,  however,  little  difficulty  need  be  experienced.  The 
allegations  of  the  petition  of  Ebanks  distinctly  presented  the 
proposition  that  he  had  been  put  upon  trial  under  information, 
and  not  under  indictment,  and  that  for  this  reason  his  convic- 
tion and  detention  were  in  violation  of  the  United  States  con- 
stitution.    That    this    averment    presented    a    federal    question 
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there  can  be  no  doubt,  and  it  is  none  the  less  a  federal  question 
because  in  former  cases  it  had  been  decided  contrary  to  his  con- 
tention, for  the  proposition  was  distinctly  treated  and  passed 
upon  by  the  United  States  supreme  court  in  Hurtado  v.  Califor- 
nia, 110  XJ.  S.  616,  and  in  later  cases,  as  a  federal  question.  It  be- 
ing a  federal  question,  the  fact  that  it  had  been  decided  upon 
one  man's  appeal  contrary  to  his  contention  does  not  debar  an- 
other man  from  raising  and  presenting  it  as  a  federal  question 
before  the  same  tribunal  in  his  own  appeal.  Where  a  federal 
question  is  presented,  it  is  the  appeal,  and  not  the  merit  of  the 
appeal,  which  operates  as  a  stay.  Thus,  in  our  own  state,  an 
appeal  from  the  judgment  in  capital  cases  operates  to  stay  the 
execution  until  its  determination.  No  matter  how  frivolous 
might  be  the  proposition  presented  upon  appeal,  nor  how  many 
times  it  had  been  decided  by  the  appellate  tribunal  contrary  to 
this  particular  appellant's  contention,  no  one  would  question 
but  that  his  appeal  operated  to  stay  the  judgment  of  execution. 

Moreover,  it  appears  that  the  district  court,  while  denying 
Ebanks' application  for  a  writ  othabeascorpus,  granted  him  leave 
to  appeal.  It  is  inconceivable  that  leave  to  appeal  would  have 
been  granted  if,  in  the  view  of  that  court,  a  federal  question  had 
not  been  presented.  It  was  the  equivalent  of  a  declaration  by 
the  judge  that  he  decided  the  federal  question  as  he  was  bound 
to  do,  in  consonance  with  the  decision  of  his  superior  tribunal  in 
the  Hurtado  case,  but  that,  notwithstanding,  since  this  federal 
question  had  been  presented  to  him,  the  applicant  had  the  right 
still  further  to  present  it  in  his  own  case  and  on  his  own  behalf 
to  the  supreme  court  of  the  United  States,  regardless  of  its  de- 
cisions upon  the  same  question  in  the  appeals  of  other  men. 

Having  thus  reached  the  conclusion  that  a  federal  question 
was  presented  upon  the  Ebanks  petition  to  the  district  court, 
his  appeal  to  the  supreme  court  of  the  United  States  unquestion- 
ably operated  as  a  stay  (In  re  Jugiro,  140  U.  S.  291),  and  the 
acting  warden  was  not  in  contempt  of  the  authority  of  the  state 
courts  in  deferring  the  execution. 

Wherefore,  let  the  prisoner  be  discharged, 

Beatty,  C.  J.,  Harrison,  J.,  McFarland,  J.,  and  Temple,  J,, 
concurred. 
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GAROUTTE,  J.,  concurring. — The  petitioner,  Edgar,  acting 
warden  of  the  state  prison,  asks  to  be  discharged  upon  habeas 
corpus.  He  has  been  adjudged  guilty  of  a  contempt  of  the  su- 
perior court  of  San  Diego  county  in  not  carrying  out  an  order  of 
that  court  directing  the  execution  of  one  Ebanks,  and  is  now  re- 
strained of  his  liberty.  His  defense  to  the  alleged  contempt  is, 
that  by  virtue  of  certain  proceedings  had  in  the  federal  courts 
a  stay  of  execution  was  created.  These  proceedings  consisted  in 
the  presentation  and  filing  of  a  petition  for  a  writ  of  habeas 
corpus  in  behalf  of  Ebanks  before  the  district  court  of  the  north- 
ern district  of  the  state  of  California,  a  denial  of  the  application 
for  the  writ  by  that  court,  and  an  appeal  from  said  order  of  de- 
nial to  the  supreme  court  of  the  United  States. 

Do  the  proceedings  in  the  federal  courts  result  in  a  stay  of  the 
execution  of  the  order  of  the  state  court  commanding  the  warden 
to  execute  Ebanks  ?  If  such  stay  exists,  it  is  by  virtue  of  section 
766  of  the  Revised  Statutes  of  the  United  States,  which  it  is 
claimed  provides  for  a  stay  of  proceedings  pending  an  appeal 
from  an  order  made  by  a  district  or  circuit  court  refusing  the 
issuance  of  a  writ  of  habeas  corpus.  Conceding  this  statute  has 
that  effect  in  many  cases,  still  I  am  not  prepared  to  say  that  it 
has  such  effect  in  all  cases;  but,  upon  the  contrary,  I  am  clear 
that  the  appeal  can  only  have  such  effect  when  the  petition  for 
the  writ  upon  its  face  recites  facts  which  invoke  the  jurisdiction 
of  the  federal  court.  In  other  words,  the  petition  must  show 
that  the  person  is  restrained  of  his  liberty  in  violation  of  the  con- 
stitution of  the  United  States,  or  a  law  or  treat}'  thereof.  It  is 
only  in  that  class  of  cases  that  the  federal  court  has  jurisdiction, 
and  in  such  cases  only  that  the  state  court  may  be  ousted  of  juris- 
diction. The  state  court  loses  no  jurisdiction  until  the  federal 
court  takes  jurisdiction,  and  the  federal  court  can  take  no  juris- 
diction by  inference  or  presumption.  Affirmative  jurisdictional 
facts  must  appear  upon  the  face  of  the  petition,  or  a  federal  court 
is  powerless  to  render  any  decree.  It  follows  that  an  appeal  taken 
from  an  order  of  a  federal  court  refusing  the  issuance  of  a  writ 
of  habeas  corpus  based  upon  a  petition,  showing  no  federal  ques- 
tion, does  not  stay  the  hand  of  the  state  court,  and  the  execu- 
tion of  its  judgment,  notwithstanding  such  an  appeal,  may  be 
enforced  in  all  appropriate  ways. 
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It  is  the  law  of  the  land  that  state  courts  have  the  exclusive 
power  and  right  to  deal  with  state  questions.  Congress  has  no 
power  to  obstruct  the  ordinary  administration  of  the  criminal 
laws  of  the  state  courts.  Such  an  attempt  would  be  a  gross  tres- 
pass upon  the  sovereign  power  of  the  states  of  this  Union,  and 
would  be  80  recognized  by  all  judicial  tribunals.  The  states  have 
given  no  such  power  to  Congress ;  and  any  attempt  upon  its  part 
to  declare  that  "an  appeal  from  an  order  of  a  federal  court  re- 
fusing the  issuance  of  a  writ  of  habeas  corpus,  regardless  of  the 
issues  raised  by  the  petition,  stays  the  execution  of  the  judgment 
of  the  state  court/*  is  unconstitutional  and  void.  It  necessarily 
follows  that  to  support  the  validity  of  the  section  of  the  Revised 
Statutes  heretofore  quoted,  and  give  it  force  and  eflEect,  the  con- 
struction must  be  maintained  that  it  only  applies  where  the  peti- 
tion for  the  writ  raises  a  federal  question. 

It  is  argued  that  this  construction  of  the  law  casts  upon  the 
warden  of  the  state  prison  the  grave  responsibility  of  determin- 
ing when  the  petition  for  the  writ  discloses  the  presence  or  ab- 
sence of  a  federal  question.  So  be  it.  All  executive  officers  must 
at  their  peril  decide  important  questions.  In  every  capital  case, 
when  the  moment  arrives  for  carrying  out  the  judgment  of  the 
court  the  warden  must  assume  the  great  responsibility  of  deter- 
mining whether  or  not  a  stay  of  execution  is  in  force  and  effect. 
By  virtue  of  the  provisions  of  section  1243  of  the  Penal  Code 
a  certificate  of  probable  cause  may  be  granted  by  a  justice  of  this 
court  in  certain  cases,  which  certificate  has  the  effect,  when  filed, 
to  stay  the  execution  of  the  judgment.  I  am  convinced  that  un- 
der this  section  a  certificate  of  probable  cause  cannot  issue  upon 
an  appeal  from  an  order  made  after  final  judgment  of  convic- 
tion ;  and  that  a  stay  of  the  .execution  of  such  order  could  only 
be  had  by  the  issuance  of  a  supersedeas  from  the  appellate  court. 
Yet  this  question  of  law  and  many  others  are  matters  which 
must  be  decided  by  the  warden  according  to  his  lights  whenever 
they  face  him,  and  the  responsibility  rests  upon  him  of  deciding 
them  correctly. 

Again,  we  have  no  conflict  of  jurisdiction  in  this  case.    It  has 

been  nowhere  decided  by  a  federal  court  that  the  petition   of 

Ebanks  for  the  writ  disclosed  a  federal   question.     No   federal 

court  has  yet  decided  that  it  has  jurisdiction  to  hear  and  deter- 
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mine  the  matters  raised  by  his  petition.  The  question  is  still 
an  open  one,  and,  being  open,  this  court  is  entirely  free  to  deal 
with  it  and  declare  the  law  as  it  believes  it  to  be.  To  be  sure, 
the  question  is  a  delicate  one,  but  this  court  neither  can  nor 
should  evade  it  for  that  reason.  If  there  is  a  stay  of  the  supe- 
rior court^s  order  fixing  the  day  for  the  execution  of  Ebanks, 
such  stay  exists  by  reason  of  the  appeal  from  the  order  of  the 
federal  court  denying  the  application  for  his  writ.  That  appeal 
stays  the  order  of  the  superior  court  if  the  petition  forming  the 
basis  of  that  order  presents  a  federal  question.  Hence,  the  vital 
issue,  and  the  only  issue,  before  this  court  is.  Was  there  such 
federal  question  presented  to  that  court?  This  court  is  now 
passing  upon  the  present  status  of  the  jurisdiction  of  a  supe- 
rior court  of  the  state  as  to  a  particular  cause.  The  question  of 
jurisdiction  is  squarely  presented,  and  must  be  met  and  decided 
regardless  of  the  particular  matters  of  law  or  fact  which  are 
necessary  to  be  considered  in  its  determination. 

The  petition  for  the  writ  of  habeas  corpus  discloses  that  the  pe- 
titioner, Ebanks,  was  tried  and  convicted  upon  a  charge  of  mur- 
der not  set  forth  by  indictment  of  a  grand  jury,  but  by  an  in- 
formation of  the  district  attorney.  It  is  now  insisted  that  such 
a  procedure  does  not  constitute  due  process  of  law.  The  issue 
raised  by  this  contention  presents  a  question  for  the  decision  of 
the  federal  courts,  and  these  courts  have  so  recognized  it  in  the 
past.  Eurtado  v,  California,  110  TJ.  S.  516,  exhaustively  discusses 
the  merits  of  the  contention,  and  holds  against  the  present 
claims  of  Ebanks.  But,  nevertheless,  a  federal  question  is  pre- 
sented, and  the  fact  that,  judging  by  the  past,  it  surely  will  be 
decided  by  the  supreme  court  of  the  United  States  against  him, 
in  no  way  precludes  the  issue  of  its  federal  character.  The 
Hurtado  case  has  since  been  followed  in  McNulty  v.  California, 
149  TJ.  S.  648,  and  also  in  the  recent  case  of  Durrant.  The  pe- 
tition for  the  writ  in  the  Durrant  case  is  laid  upon  the  same 
lines  as  that  in  the  present  case,  in  all  substantial  matters ;  and, 
if  the  Durrant  petition  had  stated  no  federal  question,  the  ap- 
peal from  the  order  refusing  the  writ  of  habeas  corpus  would 
have  been  dismissed  by  the  supreme"  court  of  the  United  States. 
Yet  such  action  was  not  taken,  but,  on  the  contrary,  the  appeal 
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was  heard  and  decided  upon  the  merits,  the  court  thereby  recog- 
nizing the  presence  of  a  federal  question  before  it. 

There  is  no  other  federal  question  raised  by  the  Ebanks  peti- 
tion, save  the  one  to  which  allusion  has  here  been  made.  In- 
deed, in  the  ordinary  trial  of  a  defendant  charged  with  murder 
based  upon  an  information  by  the  district  attorney,  it  is  not 
apparent  that  any  other  federal  question  could  be  raised.  Hence, 
it  appears  that  the  legal  difl&culties  and  delays  which  have 
arisen  in  the  Ebanks  case  by  reason  of  the  habeas  corpus  pro- 
ceedings inaugurated  before  the  federal  courts  may  be  largely 
avoided  in  future  cases  by  proceeding  against  defendants 
charged  with  the  crime  of  murder  'upon  indictment  by  the  grand 
jury,  rather  than  by  information  filed  by  the  district  attorney. 
If  such  course  is  adopted  by  prosecuting  officers,  I  do  not  be- 
lieve the  present  unfortunate  condition  as  to  the  judgments  of 
state  courts  in  capital  cases  will  ever  be  repeated. 

By  reason  of  the  foregoing  views  I  agree  with  the  other  mem- 
bers of  the  court  in  holding  that  the  acting  warden,  Edgar, 
should  be  discharged  from  custody. 


[Sac.  No.  266.     Department  Two.— December  2,   1897.1 

A.  H.  CEEW  and  P.  C.  LUSK,  Eespondents,  v.  LIZZIE  E. 
PEATT  et  al.,  Eespondents.  DANIEL  SULLIVAN  et  al., 
Appellants. 

Estates  of  Deceased  Pebsons — Trust  under  Wnx — Construction — 
Annuities — Commencement  at  Death  or  Testator — Time  of  Pay- 
ment.— Where  a  trust  created  under  a  will  has  but  seven  years  to 
run,  and  the  will  provided  that  the  beneficiaries  should  receive  an- 
nuities from  the  trustees  for  seven  years,  and  there  appears  no  ex- 
press intention  to  fix  upon  another  time  for  the  commencement  of 
the  annuities,  they  must  be  held  to  commence  at  the  decease  of  the 
testator,  in  accordance  with  section  1368  of  the  Civil  Code;  and  a 
clause  in  the  will  providing  for  payment  of  annuities  as  soon  as 
the  trustees  should  have  sufficient  funds  available  for  that  purpose 
is  to  be  construed  as  relating  only  to  the  time  of  payment,  and  not 
to  the  date  when  the  annuities  begin  to  run. 

Id. — Classification  of  Annuities — First  Charge — Failtre  of  Funds 
— ^Resort  to  General  Assetts. — The  fact  that  the  annuities  were 
classified,  and  six  of  them  were  made  subordinate  to  the  first  four, 
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which  were  made  a  first  charge  upon  any  moneys  in  the  hands  of  the 
trustees,  does  not  require  that  the  charge  upon  the  revenue  of  each 
year  shall  be  borne  only  by  the  revenue  of  that  year,  or  affect  the 
obligation  of  the  trustees,  to  pay  each  and  all  of  the  annuities  as  of 
the  date  of  the  death  of  the  testator,  whenever  and  so  long  as  there 
are  sufficient  funds  or  assets  of  the  trust  estate  to  meet  them ;  and, 
under  subdivision  3  .of  section  1357  of  the  Civil  Code,  if  the  fund 
or  property  out  of  which  any  annuities  are  payable  fails,  resort 
may  be  had  to  the  general  assets,  as  in  case  of  a  general  legacy. 

Id. — Temporabt  Faiolt  Allowanci — Payments  aiteb  Returw  of  In- 
VENTOBY — Settlement  op  FinaIi  Account — Annuity  to  Widow — 
Otfset. — Where  a  family  allowance  was  made  to  the  widow  prior 
to  the  return  of  the  inventory,  although  such  allowance  is  in  its 
nature  temporary,  and  only  continues  until  the  return  of  the  in- 
ventory, and  although  payments  made  thereon  after  the  return  of 
the  inventory  are  at  the  peril  of  the  executors,  vet  the  court  has 
power  to  credit  the  executors  with  any  reasonable  sum  of  money 
thus  expended,  and  where  they  are  credited  therewith  in  their  final 
account,  and  no  appeal  is  taken  from  the  order  of  settlement,  the 
question  of  family  allowance  to  the  widow  is  adjudicated,  and  the 
adjudication  cannot  be  attacked  collaterally,  nor  can  any  offset  be 
claimed  to  an  annuity  payable  to  the  widow  from  the  date  of  the 
death  of  the  testator,  on  account  of  payments  made  to  her  for  fam- 
ily allowance  after  the  return  of  the  inventory. 

APPEAL  from  an  order  of  the  Superior  Court  of  Butte 
County,  denying  a  new  trial.     John  C.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion. 

Charles  F.  Hanlon,  and  E.  L.  Cr^mpbell,  for  Appellants. 

P.  C.  Lusk,  and  McKinstry  &  M<  Kinstry,  for  Respondents. 

SEARLS,  C. — This  action  is  brought  by  the  plaintiffs,  trus- 
tees under  the  last  will  of  0.  C.  Pratt,  deceased,  to  obtain  a  de- 
cree of  the  court  determining  whether  an  annuity,  provided  in. 
said  last  will  to  be  paid  to  Lizzie  E.  Pratt,  widow  of  said  0.  C. 
Pratt,  deceased,  shall  be  so  paid  from  the  date  of  the  death  of 
said  deceased,  viz.,  from  October  24,  1891,  or  from  the  date  of 
the  decree  of  distribution,  viz..  May  19,  1893. 

The  defendants  are  the  heirs  at  law  of  said  0.  C.  Pratt,  de- 
ceased, and  devisees  and  legatees  under  said  last  will. 

The  court,  by  its  final  decree,  directed  the  said  plaintiffs, 
trustees,  to  pay  the  defendant,  Lizzie  E.  Pratt,  said  annuity  from 
and  after  the  date  of  the  death  of  said  0.  C.  Pratt,  viz.,  the 
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twenty-fourth  day  of  October,  1891,  and  continuing  for  seven 
years,  etc. 

Lucy  C.  Gk)odspeed  and  Annie  M.  Pratt  and  Orville  C.  Pratt, 
second,  minors,  by  their  guardian,  B.  C.  Campbell,  moved  for  a 
new  trial,  which  was  refused,  and  this  appeal  is  taken  from  such 
order  denying  a  new  trial.  0.  C.  Pratt,  as  before  stated,  died 
October  24,  1891,  testate.  His  last  will  was  admitted  to  probate 
in  November  of  the  same  year  at  Butte  county.  The  estate, 
consisting  largely  of  real  estate  situate  mainly  in  the  counties  of 
Butte  and  Glenn,  was  valued  at  about  one  million  dollars. 

After  bequeathing  and  devising  certain  portions  of  his  estate 
to  sundry  of  his  relatives,  the  said  0.  C.  Pratt  by  his  said  last  will 
gave,  bequeathed,  and  devised  to  the  plaintiffs,  A.  H.  Crew  and 
F.  C.  Lusk,  all  the  rest  and  residue  of  his  estate,  real,  personal, 
and  mixed,  in  trust,  to  taker  possession  thereof,  to  pay  when  due 
all  lawful  charges  and  taxes  thereon,  and  to  hold  and  manage 
the  same  for  seven  years  from  and  after  his  death,  to  lease  either 
for  a  money  rental  or  in  kind  in  such  manner  as  to  them  might 
seem  most  advantageous,  etc.  And  also  to  ^^provide  and  turn 
over  to  Mrs.  Lizzie  E.  Pratt,  my  wife,  the  sum  of  seven  thousand 
five  hundred  dollars  ($7,500)  each  year  for  the  following  seven 
years,  for  her  maintenance,  the  same  to  be  paid  in  semi-an- 
nual installments  of  three  thousand  seven  himdred  and  fifty  dol- 
lars ($3,760)  each,  the  first  as  soon  after  my  decease  as  sufficient 
funds  for  the  purpose  shall  come  into  their  possession,  and  the 
remaining  ones  at  the  end  of  every  six  months  afterward." 

The  testator  then  proceeds  to  provide  annuities  in  different 
amounts  to  be  paid  in  like  manner  to  three  other  annuitants  for 
seven  years.  The  will  then  proceeds  as  follows :  "The  forego- 
ing payments  and  each  of  them  are,  after  the  payment  of  the  an- 
nual taxes  of  the  estate,  to  be  a  first  charge  upon  and  made  out 
of  any  money  to  come  into  the  hands  of  said  trustees  on  account 
of  my  estate,  as  well  as  from  rents,  the  sale  of  grain  or  other 
personal  or  mixed  property  belonging  to  and  to  belong  to  my 
estate.*' 

The  will  then  provides  for  sundry  other  payments  to  be  made 
for  seven  years  and  to  be  paid  annually  to  six  persons  therein 
named.  The  payments  to  the  six  persons  last  named  "are  to 
be  made  subsequent  and  subordinate  to  the  first  four  named,'* 
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etc.    It  was  further  provided  that  at  the  end  of  seven  years  the 
trustees  should  convey  the  property  as  therein  specified. 

The  executors  named  in  the  will  and  codicil  thereto  adminis- 
tered the  estate,  filed  their  final  account  and  petition  for  dis- 
tribution. The  former  was  settled  and  allowed,  the  estate  dis- 
tributed in  accordance  with  the  terms  of  the  will,  and  the  ex- 
ecutors discharged.  The  trustees  of  the  trust  created  by  the 
will  took  possession  of  the  trust  estate,  and  have  since  admin- 
istered the  trust.  The  decree  of  distribution  was  entered  May  9, 
1893,  and  no  appeal  was  ever  taken  therefrom. 
I  1.  The  question  of  the  validity  of  the  trust  in  the  will  of  O. 
,  C.  Pratt  and  in  the  decree  of  distribution  does  not  seem  to  have 
been  raised  in  the  court  below,  and  is  only  briefly  discussed  here. 
That  question  is  disposed  of  in  favor  of  the  validity'  of  the  trust 
in  a  case  between  the  same  parties,  decided  herewith  and  num- 
bered "Sacramento  No.  321,^'  post,  p.  139.  It  need  not  be  fur- 
ther mentioned  here. 

2.  Appellants  contend  that  the  decree  of  distribution  makes 
the  annuity  payable  at  such  time  after  May  19,  1893  (the  date 
of  said  decree),  as  the  trustees  may  have  sufficient  funds  in  their 
hands  applicable  to  that  purpose. 

The  decree  of  distribution,  following  the  will,creates  Crew  and 
Lusk  trustees  to  take  possession  of  and  manage  certain  property 
for  seven  years  from  the  death  of  the  testator,  and  at  the  expi- 
ration of  that  period  to  convey  the  property  to  the  devisees 
tlierein  mentioned. 

They  are  commanded  to  pay  over  to  Mrs.  Lizzie  E.  Pratt,  the 
widow  of  the  testator,  "seven  thousand  five  hundred  dollars  each 
year  for  the  following  seven  years  for  her  maintenance.*'  The 
first  semi-annual  payment  is  to  be  made  "as  soon  after  his  de- 
cease as  sufficient  funds  for  the  purpose  shall  come  into  their 
possession." 

As  the  trust  has  but  seven  years  to  run,  and  the  beneficiaries 
were  to  receive  annuities  from  the  trustee  for  seven  years,  it  is 
fair  to  conclude  that  the  testator  intended  the  annuities,  like  the 
trust,  to  commence  at  the  date  of  his  death.  There  is  certainly 
nothing  in  the  will  or  decree  fixing  any  other  date  as  the  time 
of  commencement.  The  clause  in  the  will  and  decree,  to  which 
counsel  refer  as  evidence  of  a  contrary  intent,  relates  to  the  time 
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of  payment  (viz.,  as  soon  as  they  should  have  sufficient  funds, 
etc.),  and  not  to  the  date  when  the  annuities  should  begin  to  run. 
Finding  then  no  express  intention  to  fix  upon  another  time, 
the  latter  clause  of  section  1368  of  the  Civil  Code  applies,  which 
is  as  follows:  "Annuities  commence  at  the  testator's  decease.** 

There  was  no  error  in  the  construction  of  the  court  below 
fixing  the  death  of  the  testator  as  the  date  at  which  the  annuity 
commenced. 

3.  It  is  further  urged  by  appellants  that  the  judgment  is  erro- 
neous, and  a  new  trial  should  be  granted,  for  the  further  reason 
that  the  alleged  trust  created  by  the  will  of  0.  C.  Pratt  distinctly 
requires  that  the  charge  upon  the  revenue  for  each  year  shall  be 
borne  by  the  revenue  of  that  year  and  not  otherwise. 

The  reasons  advanced  in  support  of  this  position  are :  (a)  That 
under  the  will  the  trustees  were  to  take  possession  of  and  man- 
age the  estate,  and  to  pay  to  the  annuitant,  Mrs.  Lizzie  E.  Pratt, 
seven  thousand  five  hundred  dollars  per  annum  in  semi-annual 
installments,  "the  first  as  soon  after  my  decease  as  sufficient 
funds  for  the  purpose  shall  come  into  their  possession'*;  (6) 
That  the  annuities  were  classified,  and  six  of  them  were  made 
subordinate  to  the  first  four,  which  said  first  four  annuities 
*^6hall  be  a  first  charge  upon  and  made  out  of  any  money  to  come 
into  the  hands  of  said  trustees  on  account  of  my  estate,  as  well 
as  from  the  sale  of  grain  or  of  other  personal  and  mixed  prop- 
erty belonging  to  and  to  belong  to  my  estate." 

We  fail  to  appreciate  the  conclusion  which  the  learned  coun- 
sel drew  from  the  premises.  It  will  be  observed  that  the  first 
payment  is  to  be  made  whenever,  after  the  payment  of  the  legal 
obligations  of  the  testator,  his  funeral  expenses  and  taxes,  the 
trustees  shall  have  sufficient  funds  in  their  hands  for  that  pur- 
pose. 

There  is  no  intimation  that  if  sufficient  funds  shall  not  be 
forthcoming  to  pay  the  annuities  either  in  full  or  in  part  in  any 
one  year,  that  the  annuitants  were  to  forego  such  payments,  or 
that  the  trustees  were  to  be  absolved  from  making  them  as  soon 
as  funds  came  into  their  hands  applicable  to  that  purpose. 

Again,  the  first  four  annuities  are  made  a  first  charge  (after 
payment  of  taxes)  upon  and  to  be  paid  out  of  any  money  to  come 
into  the  hands  of  the  trustees  from  any  source,  on  account  of  the 
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estate,  whether  from  "rents,  sales  of  grain,  or  other  personal  and 
mixed  property  belonging  to  and  to  belong  to  his  estate/^ 

"An  annuity  is  a  bequest  of  certain  specified  sums  periodical- 
ly; if  the  fund  or  property  out  of  which  they  are  payable  fails, 
resort  may  be  had  to  the  general  assets,  as  in  case  of  a  general 
legacy/'     (Civ.  Code,  sec.  1367,  subd.  3.) 

This  provision  of  the  code,  like  that  providing  when  annuities 
are  to  commence,  was  doubtless  adopted  to  cut  off  what  had  pre- 
viously been  a  fruitful  source  of  litigation.  Under  it  and  the 
trust  provision  of  the  will  and  decree  of  distribution,  we  are  of 
opinion  the  annuitants  and  each  of  them  are  entitled  to  the  pay- 
ment of  the  specific  sums  awarded  them,  so  long  as  the  income 
of  the  property  or  assets  of  the  trust  estate  are  adequate  to  that 
end. 

4.  The  further  objection  is  made  that  certain  sums  of  money 
paid  by  the  executors  of  the  will  of  0.  C.  Pratt,  deceased,  to  Liz- 
zie B.  Pratt  subsequent  to  the  return  of  the  inventory,  viz.,  sub- 
sequent to  April  4,  1892,  as  a  family  allowance,  was  paid  to  and 
received  by  her  without  authority  in  law,  and  should  be  applied 
upon  the  annuity  claimed  by  her  under  the  will  of  the  testator. 

The  facts  upon  which  the  question  turns  may  be  briefly  stated 
as  follows:  "On  the  seventh  day  of  December,  1891,  Lizzie  E. 
Pratt  filed  her  petition  for  a  family  allowance  of  fifteen  hundred 
dollars  per  month  for  the  support  of  herself  and  infant  son,  0.  C. 
Pratt,  Jr.,  to  run  from  the  twenty-fourth  day  of  November,  1891 
the  date  of  the  death  of  her  husband,  0.  C.  Pratt. 

The  petition  showed  that  0.  C.  Pratt  left  a  last  will,  which 
had  been  admitted  to  probate  and  executors  appointed  thereun- 
der, but  that  no  inventory  of  the  estate  had  been  returned ;  that 
the  estate  was  of  the  value  of  one  million  dollars  and  yielded  a 
revenue  of  thirty  thousand  dollars  per  annum ;  that  she  had  only 
a  small  amount  of  property  (describing  it)  "and  such  rights  as 
she  may  be  adjudged  to  have  in  the  estate  of  her  said  husband 
under  his  will  and  by  virtue  of  her  community  rights  thereto ; 
that  neither  she  nor  her  said  son  had  any  present  income,"  etc. 

On  the  same  day  the  superior  court  made  an  order  containing 
the  usual  recitals,  and  allowing  her  the  sum  of  twelve  hundred 
and  fifty  dollars  per  month  for  the  support  of  petitioner  and 
her  said  infant  son,  to  run  from  November  24,  1891,  and  payable 
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monthly  ^'until  the  further  order  of  the  court."  This  sum  was 
paid  to  her  monthly  tintil  the  date  of  the  final  decree  of  distri- 
bution, viz.,  until  May  19,  1893,  a  period  of  say,  eighteen 
months.  The  inventory  of  the  estate  was  returned  April  4, 
1892. 

The  sums  of  money  so  paid  were  included  in  the  final  account 
of  the  executors,  and  such  account,  after  due  notice,  was  regu- 
larly settled  and  allowed  without  objection,  by  order  of  the  court 
duly  made  and  entered;  no  appeal  has  been  taken  from  said 
order,  and  the  same  is  in  full  force  and  effect,  unchanged  and 
unmodified. 

Upon  the  death  of  a  person,  his  widow  and  minor  children, 
imtil  letters  are  granted  and  the  inventory  is  returned,  are  enti- 
tled, among  other  things,  "to  a  reasonable  provision  for  their 
support,  to  be  allowed  by  the  superior  court  or  a  judge  thereof." 
(Code  Civ.  Proc.,  sec.  1464.) 

In  In  re  Lux,  100  Cal.  593,  the  court,  in  speaking  of  a  family 
allowance  under  section  1464,  supra,  said  that  "the  allowance 
here  provided  for  is  intended  to  be  in  the  nature  of  a  preliminary 
or  temporary  allowance,  not  extending  beyond  the  return  of  the 
inventory,"  etc.,  and  held  that  an  allowance  under  that  section 
does  not  continue  beyond  the  date  of  the  return  of  the  inven- 
tory. 

We  must  conclude,  therefore,  that  the  order  of  a  family  allow- 
ance in  this  case,  under  the  order  of  December  7,  1891,  ceased 
April  4,  1892,  when  the  inventory  was  returned. 

The  argument  which  appellants  advance  on  this  stlate  of  the 
case  is,  that  as  there  was  no  formal  order  made  for  the  payment 
of  a  family  allowance  after  the  return  of  the  inventory,  the  exec- 
utors were  without  power  to  pay  any  money  to  the  widow  for  the 
support  of  herself  and  infant  son,  and  that  the  court  was  with- 
out authority  to  approve  such  payments  in  the  settlement  of  the 
account  of  the  executors,  and,  as  a  conclusion  from  this  argu- 
ment, it  is  claimed  that  the  trustees  named  in  the  will  may  re- 
fuse to  pay  the  annuity  therein  provided  for,  or  may  set  off  the 
sum  paid  by  the  executors  as  a  family  allowance  and  approved 
by  the  court  against  the  sum  due  upon  the  annuity.  We  do  not 
assent  to  the  soundness  of  the  argument  or  concur  in  the  conclu- 
sion deduced  therefrom. 
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When,  after  the  coming  in  of  the  inventory,  the  executors 
continued  to  pay  the  widow  the  same  allowance  for  family  sup- 
port which  they  had  previously  paid  under  the  order  of  the  court, 
they  did  so  at  their  peril  and  were  subject  in  their  final  settle- 
ment to  have  their  accoimt  therefor  surcharged  by  those  in  in- 
terest, and  disallowed  by  the  court  if  it  found  it  to  be  improper 
or  unreasonable. 

The  power  of  the  court  to  credit  the  executors  in  a  proper  case 
for  money  paid  under  such  circumstances  was  enunciated  in 
Miller  v.  Lux,  100  Cal.  609,  In  re  Lux,  100  Cal.  606,  and  In  re 
Lux,  supra.  In  those  cases  there  had  been  an  order  for  a  family 
allowance,  before  the  coming  in  of  the  inventory,  of  two  thousand 
five  hundred  dollars  per  month,  under  which  the  executors  had 
continued  to  make  payments  as  though  the  order  was  still  in 
force  long  after  the  inventory  was  filed.  A  subsequent  order 
had  been  made  allowing  the  widow  one  thousand  dollars  per 
month. 

The  court  below,  in  settling  the  account  of  the  executors  had 
refused  to  allow  the  executors  anything  for  moneys  paid  the 
widow  subsequent  to  the  coming  in  of  the  inventory  and  prior 
to  the  allowance  of  one  thousand  dollars  per  month,  etc.  This 
court  in  In  re  Lux,  supra,  said  that :  "In  the  matter  of  paying  a 
family  allowance,  *the  administrator  is  not  required  to  wait  for 
an  order  of  court,  but  may  make  the  necessary  expenditures  as 
the  exigencies  occur,  and  the  court  will  allow  such  sums  as  may 
be  reasonable  in  the  settlement.'"  (Citing  Woerner  on  Amer- 
ican Law  of  Administration,  sec.  92 ;  Sawyer  v.  Sawyer,  28  Vt. 
248;  Simmons  v,  Byrd,  49  Ga.  284.) 

In  Miller  v.  Lux,  supra,  at  pages  616  and  617,  this  court,  on  a 
motion  for  rehearing,  said  in  substance  that  the  order  appealed 
from  in  that  case  allowing  one  thousand  dollars  per  month  hav- 
ing been  reversed,  it  would  become  the  duty  of  the  court  below, 
in  settling  the  accounts  of  the  executors,  to  credit  them  "with 
such  sum  as  it  finds  was  reasonably  and  properly  advanced  by 
them  for  the  purpose  named,"  whether  it  was  a  sum  greater  nr 
less  than  one  thousand  dollars  per  month.  In  short,  that  they 
should  be  credited  with  such  sum  paid  by  them  as  was  reasonable 
for  the  support  of  the  widow. 

It  follows  that  the  court  in  the  present  instance  had  jurisdic- 
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tion  to  determine  what  was  a  sufficient  sum  for  the  support  of 
the  widow,  and  having  done  so,  and  credited  the  executors  with 
the  sum  of  twelve  hundred  and  fifty  dollars  per  month  paid 
by  them  for  that  purpose,  and  settled  their  final  account 
containing  such  items,  and  no  appeal  having  ever  been  taken 
from  such  order  of  settlement,  the  whole  question  is  foreclosed 
and  cannot  be  attacked  collaterally  as  is  attempted  here. 

This  view  renders  it  unnecessary  to  inquire  whether  or  not,  if 
Lizzie  E.  Pratt  had  received  from  the  executors  as  a  family  al- 
lowance funds  to  which  she  was  not  entitled,  the  amount  thereof 
could  be  deducted  from  her  annuity  by  the  trustees  under  the 
will,  between  whom  and  the  executors  there  was  and  is  no  priv- 
ity. 

The  court  below  found  that  the  family  allowance  was  not  paid 
or  received  in  lieu  of  the  annuity,  and  foimd  against  the  appel- 
lants here  upon  all  the  issues  upon  which  an  estoppel  could  be 
predicated. 

The  findings  cover  all  the  material  issues  in  the  case,  and  are 
supported  by  the  evidence. 

We  recommend  that  the  order  of  the  court  below  denying  the 
motion  for  a  new  trial  be  affirmed. 

Belcher,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  of 
the  court  below  denying  the  motion  for  a  new  trial  is  affirmed. 
McParland,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[Sac.  No.  821.     Department  Two. — December  2,  1897.] 

A.  H.  CEEW  and  P.  C.  LTJSK,  Respondents,  v.  LIZZIE  B. 
PRATT  et  al.,  Respondents.  DANIEL  SULLIVAN  et  al.. 
Appellants. 

Estates  of  Deceased  Pebsons  —  Vamditt  op  Tbust  undeb  Wnx — 
Term  of  Yeabs — Suspension  of  Poweb  of  Alienation. — ^A  trust 
provided  for  in  a  will  which  suspends  the  absolute  power  of  aliena- 
tion for  a  fixed  term  of  years,  not  depending  upon  the  duration  of 
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lives  in  being,  must  be  held  invalid  upon  a  direct  appeal  from  a  de- 
cree diBtributing  the  testator's  estate  to  the  trustees  named  in  the 
will. 

In. — ^Decree  of  Distbibution  to  Trubtees — ^Pboceedino  ik  Rem — Fah^ 
TO  Appeal — Conclusive  Adjudication  of  VALromr  of  Trust— Ac- 
tion BY  Trustees. — The  distribution  of  the  estate  of  a  deoeased 
person  is  a  proceeding  in  rem,  and  the  action  of  the  court  in  making 
the  distribution  binds  the  whole  world,  subject  only  to  be  reversed, 
set  aside,  or  modified  upon  appeal ;  and  a  decree  distributing  the  es- 
tate to  trustees  named  m  the  will  of  the  decedent,  which  has  become 
final  by  failure  to  appeal  therefrom,  though  erroneous,  is  a  conclu- 
sive adjudication  of  the  validity  of -the  trust,  and  cannot  be  collat- 
erally assailed  by  the  heirs,  legatees,  or  devisees,  or  their  represen- 
tatives, in  an  action  brought  by  the  trustees  against  them  to  have  it 
adjudged  that  plaintiffs  are  the  owners  as  trustees  of  the  estate  de- 
vised in  trust  to  them,  and  that  defendants  have  no  estate  in  the 
premises  except  as  beneficiaries  of  the  trust. 

Id. — Jurisdiction  of  Subject  Matter — Power  of  Erroneous  Decis- 
ion— Ck)LLATERAL  ATTACK — SELECTION  OF  TRUSTEES  AS  DISTRIBU- 
TEES— Power  to  Determine  Validity  of  Trust. — Jurisdiction  of 
the  subject  matter  includes  power  to  pronounce  the  resulting  judg- 
ment over  which  the  jurisdiction  extends,  and  to  decide  wrong,  as 
well  as  to  decide  right,  so  far  as  the  validity  of  its  judgment  is 
concerned,  as  against  a  collateral  attack;  and  a  court  having  juris- 
diction over  the  subject  matter  of  the  distribution  of  the  estate  of  a 
deceased  person,  and  to  determine  to  whom,  and  in  what  proportions 
it  shall  be  distributed,  has  power  erroneously  to  select  the  trustees 
named  in  the  will  as  distributees  of  the  trust,  and  incidentally  to 
determine  the  validity  of  the  trust,  and  the  lawfulness  of  the  right 
of  the  trustees  to  take  under  the  will,  and  its  determination,  though 
erroneous,  can  only  be  corrected  upon  appeal,  and  is  not  open  to 
collateral  attack. 

Id. — Probate  of  Will—Proof  of  Publication  in  Daily  Paper.— A 
notice  of  the  time  fibced  for  the  probate  of  a  will  is  sufficiently  prov- 
ed to  have  been  published  in  a  daily  paper  for  the  requisite  period 
by  an  affidavit  showing  that  it  was  published  in  a  paper  purporting 
by  its  name  to  be  a  daily  paper,  daily  for  eleven  days. 

Id. — Settlement  of  Final  Account  and  Distribution — Proof  of 
Posting  Notice — Affidavit  Made  upon  Day  of  Posting — Pre- 
sumption.— It  is  no  objection  to  the  jurisdiction  of  the  court  to  set- 
tle the  final  account  of  executors,  and  to  order  distribution  of  the  es- 
tate of  a  decedent,  that  the  affidavit  of  the  posting  of  the  notice  of 
the  hearing  was  made  on  the  day  of  the  posting;  but  the  presump- 
tion is  that  the  notice  remained  posted  during  the  statutory  period. 

Id. — Recitals  in  Decree — Due  Service  of  Notice — Collateral  At- 
tack.— Where  a  decree  recites  due  service  of  notice  by  publication 
or  by  posting,  such  recital  is  sufficient  to  prove  such  service,  as 
against  a  collateral  attack. 

Id. — ^Appearance  at  Hearing — Waiver  of  Objection  to  Notice. — ^The 
appearance  or  representation  of  all  the  heirs  at  the  hearing  on  final 
distribution,  is  a  sufficient  answer  to  any  objection  to  the  sufficiency 
of  the  notice  of  the  hearing. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County  and  from  an  order  d^enying  a  new  trial.  John  C.  Gray, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Charles  F.  Hanlon,  J.  S.  Spilman,  and  E.  L.  Campbell,  for 
Appellants. 

P.  C.  Lusk,  McKinstry  &  McKinstry,  Eugene  E.  Garber,  J.  D. 
Sproul,  and  S.  F.  Leib,  AmiciLS  Curiae,  for  Eespondents. 

SEAELS,  C. — ^This  action  was  brought  in  the  superior  court  of 
the  county  of  Butte  against  the  heirs,  devisees,  legatees,  and  rep- 
resentatives of  the  heirs,  devisees,  and  legatees  of  0.  C.  Pratt, 
deceased,  who  died  testate  October  24,  1891,  being  at  the  time  of 
his  death  a  resident  of  said  Butte  county,  for  the  purpose  of  hav- 
ing it  adjudged  that  the  plaintiffs  are  the  owners  as  trustees  of 
certain  premises  in  the  complaint  described,  and  that  defendants 
have  no  estate  in  said  premises  except  as  cestui  que  trustent  of 
said  trust,  and  to  have  it  determined  whether  a  certain  trust  un- 
der and  pursuant  to  the  last  will  and  testament  of  said  0.  C. 
Pratt,  deceased,  whereby  the  plaintiffs  herein  were  appointed 
trustees,  etc.,  is  valid  or  invalid,  etc. 

The  cause  was  tried  by  the  court  and  written  findings  filed, 
upon  which  a  decree  was  entered  declaring  the  trust  to  be  a 
valid  subsisting  trust,  that  plaintiffs  are  the  trustees  thereof,  and 
as  such  are  entitled  to  the  possession  of  the  trust  property  as 
trustees,  etc. 

Prom  this  decree  and  from  an  order  denying  their  motion  for 
a  new  trial  E.  L.  Campbell,  guardian  of  the  estates  of  OrviUe  C. 
Pratt,  2d,  and  Annie  M.  Pratt,  and  E.  L.  Campbell,  trustee,  and 
Alice  L.  Lothrop,  executrix  of  the  last  will  and  testament  of  Kate 
M.  Pratt,  deceased,  and  Daniel  Sullivan  and  Prank  N.  Meyers, 
special  administrators  of  the  estate  of  Lucy  C.  Goodspeed,  de- 
ceased, appeal  to  this  court. 

The  last  will  of  0.  C.  Pratt  disposed  of  property  of  the  value 
of  over  one  million  dollars.  After  bequeathing  and  devising  cer- 
tain specific  parcels  of  propei±y  to  his  wife,  children,  brothers, 
sisters,  etc.,  the  testator,  by  the  ninth  subdivision  of  his  will, 


142  Cbew  v.  Pratt.  [119  Cal. 

gave,  devised,  and  bequeathed  to  A.  H.  Crew  and  Riland  Good- 
speed  all  the  rest  and  residue  of  his  property  and  estate,  real, 
personal,  and  mixed,  in  trust,  however,  for  the  uses  and  purposes 
herein  mentioned.  By  a  codicil  to  the. will  F.  C.  Lusk  was  sub- 
stituted a  trustee  in  the  place  and  stead  of  Riland  Goodspeed. 

As  the  problem  involved  in  this  case  is  founded  upon  said 
ninth  subdivision  of  the  will,  we  set  it  out  in  full,  premising 
that  the  name  of  F.  C.  Lusk  is  to  be  substituted  for  that  of  Ei- 
land  Goodspeed  wherever  the  latter  name  occurs  as  trustee. 

"Ninth.  All  the  rest,  residue,  and  remainder  of  all  the  prop- 
erty and  estate,  real,  personal,  and  mixed,  of  every  description 
and  wheresoever  situated,  of  which  I  may  be  possessed  and  to 
which  I  may  be  entitled  at  the  time  of  my  decease,  I  give,  devise, 
and  bequeath  unto  Riland  C.  Goodspeed,  my  son  in  law,  and  unto 
A.  H.  Crew,  a  banker,  both  of  Butte  county,  California,  in  trust, 
however,  for  the  following  named  uses  and  purposes,  that  is  to 
say :  To  take  possession  of  the  same,  and  every  part  thereof,  and 
pay,  when  due  and  payable,  all  lawful  taxes  and  charges  upon, 
and  hold  and  manage  the  same  for  seven  (7)  years  after  my  de- 
cease, by  leasing,  either  for  money  rental,  or  in  kind,  in  such 
manner  as  to  them  may  seem  most  advantageous  to  my  estate,  to 
settle  and  pay  all  legal  obligations  outstanding  against  me,  as 
well  as  such  as  may  be  incurred  for  my  funeral  expenses,  and 
also  to  provide  and  turn  over  to  Mrs.  Lizzie  E.  Pratt,  my  wife, 
the  sum  of  seven  thousand  five  hundred  dollars  ($7,500)  each 
year  for  the  following  seven  years  for  her  maintenance,  the  same 
to  be  paid  in  semi-annual  installments  of  three  thousand  seven 
hundred  and  fifty  dollars  ($3,750)  each,  thefirst  as  soon  after  my 
decease  as  suflicient  funds  for  the  purpose  shall  come  into  their 
possession,  and  the  remaining  ones  at  the  end  of  every  six 
months  afterward ;  and,  second,  to  provide  and  turn  over  to  Mrs. 
Kate  M.  Pratt,  widow  of  my  deceased  son,  Charles  P.  Pratt,  of 
Fruitvale,  Alameda  county,  California,  the  sum  of  twelve  hun- 
dred dollars  ($1,200)  for  the  following  seven  (7)  years  for  the 
maintenance  of  herself  and  two  children,  in  semi-annual  pay- 
ments of  six  hundred  dollars  ($600)  each,  the  first  as  soon  after 
my  decease  as  sufficient  funds  for  the  purpose  shall  come  into 
their  possession,  and  the  remaining  ones  at  the  end  of  every  six 
months  afterward;  and,  third,  to  provide  and  turn  over  to  each 
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of  my  stepdaughters,  Mrs.  Adele  M.  Kenney  and  Miss  Lillian  0. 
Jones,  both  of  the  city  and  county  of  San  Francisco,  as  soon 
after  my  decease  as  sufficient  funds  for  the  purpose  shall  come 
into  their  possession,  the  sum  of  five  hundred  dollars  ($500)  to 
each  of  them  for  their  and  each  of  their  maintenance  respective- 
ly, and  an  equal  amount  to  each  of  them  every  year  afterward, 
for  seven  (7)  years  next  following  my  decease.  The  foregoing 
payments,  and  each  of  them,  are,  after  the  payment  of  the  annual 
taxes  of  the  estate,  to  be  a  first  charge  upon  and  made  out  of  any 
money  to  come  into  the  hands  of  said  trustees  on  account  of  my 
estate,  as  well  as  from  rents,  the  sale  of  grain  or  other  personal 
and  mixed  property  belonging  to  and  to  belong  to  my  estate; 
and  thereupon  said  trustees  are  directed  to  pay  annually  for 
seven  (7)  years  after  my  decease  unto  Mrs.  Kate  J.  Achilles,  of 
Eochester,  New  York,  if  she  so  long  lives,  the  sum  of  five  hun- 
dred dollars  ($500) ;  also  to  pay  to  Mrs.  Alinda  J.  Bunster,  of 
Victoria,  British  Columbia,  annually  for  seven  (7)  years  after 
my  decease,  if  she  so  long  lives,  the  sum  of  five  hundred  dollars 
($500) ;  also  to  pay  to  Mrs.  Mary  A.  Putney,  of  Hartford,  Mich- 
igan, annually  for  seven  (7)  years  after  my  decease,  if  she  so  long 
lives,  the  sum  of  four  hundred  dollars  ($400) ;  also  to  pay  to  Al- 
exander M.  Pratt,  of  Janesville,  Wisconsin,  annually  for  seven 
(7)  years  aftermy  decease,  if  he  so  long  lives,  the  sum  of  fivehun- 
dred  dollars  ($500)  ;  also  to  pay  to  Jonathan  Pratt  of  Janesville, 
Wisconsin,  annually  for  seven  (7)  years  after  my  decease,  if  he 
so  long  lives,  the  sum  of  five  hundred  dollars  ($500) ;  also  to 
pay  to  Mrs.  Frances  L.  Underwood,  of  Middlesex,  Yates  county, 
Xew  York,  annually  for  seven  (7)  3^ears  after  my  decease,  if  she 
so  long  lives,  the  sum  of  two  hundred  and  fifty  dollars  ($250) ; 
and  also  to  pay  to  James  S.  Pratt,  lately  of  Durham,  Butte 
county,  California,  annually  for  seven  (7)  years  after  my  decease 
if  he  so  long  lives,  the  sum  of  three  hundred  dollars  ($300).  The 
foregoing  payments  to  the  seven  (7)  persons  last  named  are  to  be 
made  subsequent  and  subordinate  to  the  first  four  named  out  of 
money  to  come  into  the  hands  of  said  trustees  on  account  of 
my  estate,  and  from  the  proceeds  of  rents  thereof,  as  well  as  from 
the  sale  of  grain  raised  upon  and  belonging  to,  and  to  belong  to, 
my  said  estate;  and  at  the  expiration  of  said  seven  (7)  years  said 
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trustees  shall  divide,  turn  over,  and  convey  by  proper  convey- 
ances all  the  real  estate  so  holden  in  trust  by  them,  together  with 
all  the  personal  and  mixed  property  remaining  in  trust  in  their 
hands,  to  the  persons  in  the  proportions  and  kind  of  estate  here- 
inafter named,  that  is  to  say,  first,  unto  Mrs.  Lizzie  E.  Pratt,  my 
wife,  for  and  during  her  if e,  a  life  estate  in  and  to  one-half  of  my 
real  estate,  wheresoever  situated,  but  not  herein  specifically  de- 
vised; and  the  rest,  residue,  and  remainder  of  my  interests  there- 
in, and  every  part  thereof,  after  her  decease,  unto  my  son,  Or- 
ville  C.  Pratt,  Junior,  and  unto  his  heirs  and  legal  representa- 
tives in  fee  simple  absolute;  and  said  trustees  shall  divide  one- 
half  of  the  remaining  pergonal  and  mixed  property  equally 
between  my  said  wife  and  son;  second,  to  Mrs.  Lucy  C.  Good- 
speed,  my  daughter,  one-quarter  of  the  real  estate  in  fee  simple 
absolute,  and  one-quarter  of  the  personal  and  mixed  property; 
and  to  Orville  C.  Pratt,  second,  and  Annie  M.  Pratt,  children  of 
my  deceased  son,  Charles  P.  Pratt,  one-eighth  to  each  of  the  real 
estate  in  fee  simple  absolute,  and  divide  equally  between  them 
one-quarter  of  the  personal  and  mixed  property/' 

The  will  from  which  the  foregoing  extract  is  made  was  admit- 
ted to  probate  in  the  superior  court  of  the  county  of  Butte  ofl  the 
seventeenth  day  of  November,  1891,  and  John  Bid  well  and  A. 
H.  Crew  were  appointed  and  qualified  as  executors  thereof. 
Such  proceedings  were  thereafter  had  in  the  matter  of  said  estate 
of  0.  C.  Pratt,  deceased,  in  said  court,  that  said  estate  was  ready 
for  settlement  and  final  distribution,  and  on  the  third  day  of 
April,  1893,  the  executors  of  said  will  filed  in  said  court  their 
final  account,  their  final  report,  and  a  petition  for  the  final  dis- 
tribution of  said  estate. 

The  petition  was  set  for  hearing  on  the  first  day  of  May,  1893, 
notice  thereof  duly  given  as  required  by  law,  and  on  said  first 
day  of  May,  1893,  the  hearing  of  said  petition  was  regularly  con- 
tinued by  said  court  until  the  nineteenth  day  of  May,  1893,  at 
which  last-named  date,  after  due  proceedings  had,  the  petition 
for  distribution  was  regularly  heard  by  the  court,  and  thereupon 
said  court  made  and  rendered  its  final  decree  of  distribution. 

The  decree  is  in  the  usual  form  and  is  full  in  its  recitals  of  the 
proceedings  theretofore  had  in  admitting  the  same  to  probate 
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and  the  subsequent  acts  thereunder,  the  settlement  of  the  ac- 
counts, the  filing  of  the  petition  for  distribution,  the  giving  of 
notice  thereof,  the  proof  thereof,  etc. 

It  further  recites  that  at  the  hearing  of  the  petition  for  distri- 
bution "the  executors  are  present  in  court  with  their  attorney, 
F.  C.  Lusk ;  the  absent  and  minor  heirs  are  represented  by  their 
attorney,  Warren  Sexton.  Mrs.  Lucy  C.  Goodspeed,  one  of  the 
heirs  of  said  deceased  and  a  party  interested  in  said  estate,  is  rep- 
resented by  her  attorney,  Charles  P.  Hanlon.  Mrs.  Lizzie  E. 
Pratt,  the  widow  of  said  deceased,  is  present  in  court  and  repre- 
sented by  her  attorneys,  Lloyd  &  Wood.  0.  C.  Pratt,  Jr.,  is  rep- 
resented in  court  by  his  general  guardian,  said  Lizzie  E.  Pratt, 
and  Lloyd  &  Wood,  her  attorneys,  as  such  guardian.*' 

After  distributing  the  property  devised  and  bequeathed  as  in 
the  will  provided,  it  proceeds  as  follows : 

"Sixth.  All  the  rest,  residue,  and  remainder  of  all  property, 
and  estate,  real,  personal,  and  mixed,  of  every  description  and 
wheresoever  situated,  of  which  said  deceased  was  possessed,  or  to 
which  he  was  entitled  at  the  time  of  his  death,  is  hereby  distrib- 
uted to  A.  H.  Crew  and  F.  C.  Lusk,  of  Chico,  California,  in  trust 
however,  for  the  following  named  uses  and  purposes,  that  is  to 
say,  to  take  possession  of  the  same  and  every  part  thereof,"  etc. 

Then  follows  the  uses  and  purposes  to  which,  as  trustees,  they 
are  to  devote  the  property,  precisely  as  in  the  last  will  specified, 
with  a  description  of  the  property  so  distributed  to  said  Crew  and 
Lusk  as  trustees. 

The  decree  of  distribution  was  duly  entered  and  filed  in  said 
court  on  the  twenty-seventh  day  of  May,  1893,  and  was  there- 
after duly  recorded  in  all  the  counties  of  this  state  in  which  any 
part  of  the  property  affected  thereby  was  situated.  No  appeal 
has  ever  been  taken  from  said  decree  of  distribution,  and  the 
time  for  an  appeal  therefrom  had  expired  long  before  this  action 
was  brought. 

The  executors  delivered  the  property  so  distributed  to  said 
trustees  to  them,  and  they  have  since  possessed  and  held  the 
same,  and  have  acted  and  are  still  acting  under  the  terms  of  said 
trust  and  administering  the  same  according  to  the  terms  thereof, 
and  each  of  the  persons  mentioned  as  being  entitled  to  receive 
annuities  from  said  trust  has  received  and  accepted  from  said 
CXIX.  Cal.— 10 
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trustees,  the  plaintiflPs  herein,  sums  of  money  on  account  of  such 
annuities,  in  amount  sufficient  so  that  each  annuitant  has  re- 
ceived and  accepted  from  said  plaintiffs,  as  such  trustees,  at  least 
one  year's  annuity  according  to  the  terms  of  said  trust. 

The  estate  of  0.  C.  Pratt  was  finally  closed,  settled,  and  the 
executors  of  the  will  were  finally  discharged  from  their  trust  as 
such  May  7,  1894.  The  trustees  have  rendered  and  had  settled 
three  annual  accounts  under  their  trusteeship,  and  the  term  of 
the  trust  will  expire  by  its  own  limitation  in  1898. 

There  is  no  material  conflict  in  the  evidence,  and  the  findings 
are  substantially  in  favor  of  the  plaintiffs,  supporting  all  the  ma- 
terial allegations  of  their  complaint.  Aside  from  some  minor 
questions,  which  upon  a  review  of  the  record  we  regard  as  of 
little  moment,  there  are  two  important  questions  involved  in 
the  case.  They  are  as  follows :  1.  Was  the  trust  created  under 
the  will  of  0.  C.  Pratt  void  under  the  doctrine  enunciated  in 
Estate  of  Walkerhj,  108  Cal.  627?  2.  If  the  first  proposition  be 
decided  in  the  affirmative,  then  is  the  final  decree  of  distribution 
such  a  conclusive  adjudication  of  the  validity  of  the  trust  that  it 
cannot  in  this  collateral  inquiry  be  impeached  by  the  appellants 
who  were  parties  thereto?  • 

In  reference  to  the  first  proposition  no  lengthened  discussion 
is  deemed  necessary.  Section  715  of  the  Civil  Code  is  as  follows : 
"The  absolute  power  of  alienation  cannot  be  suspended,  by  any 
limitation  or  condition  whatever,  for  a  longer  period  than  during 
the  continuance  of  the  lives  of  persons  in  being  at  the  creation 
of  the  limitation  or  condition,  except  in  the  single  case  men- 
tioned in  section  772." 

Section  772  relates  to  the  creation  of  a  contingent  remainder 
in  fee,  upon  a  prior  remainder  in  fee,  has  no  application  to  the 
case  in  hand,  and  indeed  not  be  further  mentioned.  Section  716 
of  the  same  code  is  as  follows :  "Every  future  interest  is  void  in 
its  creation  which  by  any  possibility  may  suspend  the  absolute 
power  of  alienation  for  a  longer  period  than  is  prescribed  in  this 
chapter  (chapter  2  of  title  2,  part  I,  Civ.  Code).  Such  power  of 
alienation  is  suspended  when  there  are  no  persons  in  being  by 
whom  an  absolute  interest  in  possession  can  be  conveyed." 

In  the  present  instance,  the  trust  estate  created  by  the  will  of 
Pratt  is  not  limited  to  the  life  or  lives  of  persons  in  being,  but 
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extends  to  seven  years,  during  which  period  the  absolute  power  of 
alienation  is  suspended.  In  this  respect  it  only  differs  from  the 
case  of  Estate  of  Walkerly,  supra,  where  the  trust  was  adjudged 
to  be  void,  in  this,  that  there  the  power  of  alienation  was  sus- 
pended for  not  less  than  twenty-five  years,  while  here  it  is  limited 
to  seven  years.  It  is  said  that  in  the  present  case  it  was  conceded 
in  the  court  below  that  the  trust  was  void,  as  against  a  direct 
appeal,  and  it  is  tacitly  conceded  here. 

We  think  the  case  in  this  respect  as  to  a  portion  of  the  bene- 
ficiaries squarely  within  the  rule  enunciated  in  Estate  of  Walker- 
ly, supra,  and  shall  therefore  assume  that  the  trust  was  in  viola- 
lation  of  the  law  against  the  creation  of  perpetuities,  which  will 
not  countenance  the  suspension  for  any  fixed  period  of  years,  not 
depending  upon  the  duration  of  life,  since,  during  the  time  of 
such  limitation,  however  short,  the  persons  capable  of  conveying 
the  interest  might  die.  We  assume,  therefore,  that  the  trust 
would  have  been  held  void  upon  a  direct  appeal  from  the  decree 
of  distribution. 

This  brings  us  to  the  question  involved  in  the  second  and  more 
important  proposition,  relating  to  the  effect  of  the  final  decree 
of  distribution. 

In  the  Walkerly  case,  an  appeal  was  taken  to  this  court  from 
the  decree  of  distribution,  and  the  inquiry  was  founded  upon  a 
direct  proceeding  assailing  the  validity  of  the  decree. 

In  the  case  at  bar,  no  appeal  was  taken  from  the  final  decree 
of  distribution,  which,  by  lapse  of  one  year,  became  final,  and 
is  not  now  open  to  direct  attack ;  and  the  question  is,  Can  it  be 
assailed  collaterally  by  the  heirs,  legatees,  or  devisees,  who  were 
parties  thereto? 

Section  1666  of  the  Code  of  Civil  Procedure,  after  providing 
that  the  decree  of  distribution  shall  name  the  persons  and  pro- 
portions to  which  they  shall  be  severally  entitled,  etc.,  proceeds 
as  follows :  "Such  order  or  decree  is  conclusive  as  to  the  rights 
of  heirs,  legatees,  or  devisees,  subject  only  to  be  reversed,  set 
aside,  or  modified  on  appeal." 

Section  1908  of  the  Code  of  Civil  Procedure  is  as  follows: 
"The  effect  of  a  judgment  or  final  order  in  an  action  or  special 
proceeding  before  a  court  or  judge  of  the  state,  or  of  the  United 
States,  having  jurisdiction  to  pronounce  the  judgment  or  order,is 
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as  follows :  1.  In  case  of  a  judgment  or  order  against  a  specific 
thing,  or  in  respect  to  the  probate  of  a  will,  or  the  adminis- 
tration of  the  estate  of  a  decedent,  or  in  respect  to  the  personal, 
political,  or  legal  condition  or  relation  of  a  particular  person^  the 
judgment  or  order  is  conclusive  upon  the  title  to  the  thing,  the 
will,  or  administration,  or  the  condition  or  relation  of  the  per- 
son ;  2,  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the 
matter  directly  adjudged,  conclusive  between  the  parties  and 
their  successors  in  interest  by  title  subsequent  to  the  com- 
mencement of  the  action  or  special  proceeding,  litigating  for  the 
same  thing  under  the  same  title  and  in  the  same  capacity,  pro- 
vided they  have  notice,  actual  or  constructive,  of  the  pendency 
of  the  action  or  proceeding/' 

The  contention  of  appellant  is  that  three  things  are  essential 
to  validate  a  judgment :  1.  Jurisdiction  of  the  person ;  2.  Jur- 
isdiction of  the  subject  matter;  3.  Power  under  the  law  to  pro- 
nounce the  resulting  judgment. 

The  argument  is,  that  the  third  essential  above  mentioned  is 
made  the  subject  of  the  special  care  of  the  legislature  in  section 
1908,  quoted  supra,  wherein  it  is  provided  that :  "The  effect  of 
a  judgment  or  final  order  in  an  action  or  proceeding  before  a 
court  or  judge  of  this  state,  or  of  the  United  States,  having  juris- 
diction to  pronounce  the  judgment  or  order,  is  as  follows,"  etc. 

Law-writers  and  courts,  in  treating  of  jurisdiction,  have  usu- 
ally contented  themselves  with  saying  that,  where  courts  have 
jurisdiction  of  the  person  and  of  the  subject  matter  of  the  con- 
troversy, their  judgments,  if  erroneous,  are  voidable,  but  not 
void.  That  is  to  say,  they  are  open  to  direct  attack  as  upon  ap- 
peal, but  not  to  collateral  attack. 

In  thus  defining  jurisdiction  of  the  subject  matter,  it  must  be 
understood  that  the  power  to  pronounce  the  resulting  judgment 
constitutes  a  part  of  the  subject  matter  over  which  the  jurisdic- 
tion extends. 

In  United  States  v,  Arredondo,  6  Pet.  691-709,  the  supreme 
court  of  the  United  States  defined  jurisdiction  to  be  "the  power 
to  hear  and  determine." 

In  Ex  parte  Reed,  100  U.  S.  13-23,  the  same  court  defined  it 
to  be  "the  power  to  hear  and  determine  and  give  the  judgment 
rendered." 
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The  court  said:  *We  do  not  overlook  the  point  that  there 
must  be  jurisdiction  to  give  the  judgment  rendered,  as  well  as 
to  hear  and  determine  the  case.  If  a  magistrate,  having  authority 
to  fine  for  assault  and  battery,  should  sentence  the  (Offender  to  be 
imprisoned  in  the  penitentiary,  or  to  sufEer  the  punishment  pre- 
scribed for  homicide,  his  judgment  would  be  as  much  a  nullity 
as  if  the  preliminary  jurisdiction  to  hear  and  determine  had  not 
existed.*^ 

Other  and  later  cases  in  the  same  court  have  in  substance  laid 
down  a  like  definition  of  jurisdiction,  and  fortified  the  definition 
by  like  reasoning  and  comparison.  (See,  also,  Ex  parte  Oiamr- 
bonini,  117  Cal.  673.) 

Was  there,  then,  in  the  present  case  a  defect  of  jurisdiction  as 
to  anything  that  was  done?  Beyond  that  question,  in  this  col- 
lateral attack  upon  the  decree  of  distribution  made  and  entered 
in  the  stiperior  court,  beyond  this  power  or  jurisdiction,  we  need 
not  look. 

It  may  be  stated,  as  a  general  proposition,  that  a  judgment  is 
conclusive,  not  only  as  to  the  subject  matter  in  controversy  in 
the  action  upon  which  it  is  based,  but  also  in  all  other  actions  in- 
volving the  same  question,  and  upon  all  matters  involved  in  the 
issues  which  might  have  been  litigated  and  decided  in  the  case ; 
the  presumption  being  that  all  such  issues  were  really  met  and 
decided.  (Freeman  on  Judgments,  sec.  253;  Parnell  v.  HaJin, 
61  Cal.  131 ;  Lillis  v.  Emigrants  etc.  Co.,  95  Cal.  553 ;  Woolverton 
V.  Baker,  98  Cal.  631;  Howell  v.  Budd,  91  Cal.  342;  Burris  v. 
Kennedy,  108  Cal.  338;  Estate  of  Hudson,  63  Cal.  457.) 

In  Auguisola  v.  Arnaz,  51  Cal.  435,  it  was  said  probate  courts 
have  exclusive  jurisdiction  of  the  final  distribution  of  the  estates 
of  decedents. 

And  such  decree  of  distribution  of  an  estate,  after  due  notice 
by  the  probate  court,  is  conclusive  upon  a  person  who  might  have 
claimed  that  a  share  of  the  estate  belonged  to  him.  {Freeman 
V.  Rohm,  58  Cal.  Ill;  Daly  v.  Pennie,  86  Cal.  552;  21  Am.  St 
Kep.  ei;  Estate  of  Griffith,  84  Cal.  107.) 

The  late  case  of  William  Hill  Co.  v,  Lawler,  116  Cal.  359,  is 
an  instructive  one  upon  this  point.  For  the  sake  of  brevity  we 
quote  from  the  syllabus,  which  conveys  fairly  well  the  substance 
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of  the  opinion:  "The  distribution  of  the  estate  of  a  deceased 
person  is  a  proceeding  in  rem,  and  every  person  who  may  assert 
any  right  or  interest  therein  is  required  to  present  his  claim  to 
the  court  for  its  determination,  and  the  action  of  the  court  in 
making  the  distribution  binds  the  whole  world,  and  is  equally 
conclusive  upon  every  claimant,  whether  his  claim  is  presented 
or  whether  he  fails  to  appear,  subject  only  to  be  reversed,  set 
aside,  or  modified  upon  appeal,  and  its  decree  cannot  be  collater- 
ally attacked  for  any  error  committed  therein.  "  (See,  also,  Es- 
iate  of  HincMey,  58  Cal.  457.) 

The  case  of  Greenwood  v,  Murray,  26  Minn.  269,  is  a  case  on 
all  fours  with  the  one  at  bar.  It  was  there  held  that  a  decree  of 
the  probate  court  assigning  to  a  devisee  the  property  devised 
establishes  conclusively  its  validity  as  against  all  persons  inter- 
ested in  the  estate,  unless  an  appeal  is  taken,  and  if  assigned  to 
a  trustee  in  trust  the  decree  establishes  the  validity  of  the  trust. 
The  will  in  that  case  devised  certain  real  estate  to  Murray  in  trust 
to  sell  the  same  five  years  after  the  death  of  the  testatrix,  and  to 
pay  the  proceeds  to  certain  persons  named. 

The  appellate  court  held  the  devise  void,  as  illegally  suspend- 
ing the  power  of  alienation,  but  that  the  decree  of  distribution 
holding  it  valid  could  not  be  collaterally  attacked.  Counsel  for 
appellants  contend  that  this  last  case  is  in  part  overruled  in  the 
case  of  Farnham  v,  Thompson,  34  ^linn.  330;  57  Am.  Rep.  59. 
We  do  not  so  read  Farnham  v.  Thompson,  supra.  The  only 
point  decided  there  at  all  pertinent  to  the  Murray  case,  was  that 
the  probate  court  had  no  authority  "to  determine  a  controversy 
between  an  heir  or  devisee  and  a  third  party  claiming  from  him, 
and  not  claiming  as  heir  or  devisee."  Greenwood  v.  Murray,  su- 
pra, is  affirmed  as  authority  in  the  late  case  of  Ladd  v.  WeisJcopf, 
62  Minn.  29. 

Freeman,  at  section  257  of  his  work  on  Judgments,  says:  "If 
a  party  is  entitled  to  property  only  by  virtue  of  its  devise  to  him, 
a  decree  distributing  it  to  him  is  conclusive  of  the  devise  and  its 
validity." 

"A  judgment  of  a  court  having  jurisdiction  of  both  the  sub- 
ject matter  and  the  parties,  however  erroneous  it  may  be,  is  a 
valid,  binding,  and  conclusive  judgment  as  to  the  matter  in  con- 
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troversy  upon  the  parties  thereto  and  to  those  claiming  under 
them,  and  cannot  be  atacked  or  impeached  in  a  collateral  pro- 
ceeding.^'    (Herman  on  Estoppel,  sec.  366.) 

The  subject  matter  upon  which  the  court  was  called  to  act  in 
+he  present  instance  was  the  settlement  of  the  final  accoimt  and 
distribution  of  the  estate  of  0.  C.  Pratt,  under  his  last  will.  To 
make  the  final  distribution  under  section  1666  of  the  Code  of 
Civil  Procedure,  "the  court  must  name  the  persons  and  the  pro* 
portions  or  parts  to  which  each  shall  be  entitled.^* 

As  an  incident  of  this  duty,  it  devolved  upon  the  court  to  de- 
termine whether  or  not  there  was  a  valid  trust  created  by  the 
will,  and  whether  the  respondents  were  lawfully  created  the 
trustees  thereof.  The  court  could  not  dispose  of  this  question 
without  passing  upon  the  validity  of  the  trust.  It  was  the  ful- 
crum upon  which  that  branch  of  the  case  turned.  Had  the 
court  held  the  trust  invalid,  it  is  not  doubted  but  that  its  juris- 
diction so  to  do  could  be  upheld.  "The  jurisdiction  to  pro-, 
nounce  the  judgment  or  order''  mentioned  in  section  1908  of  the 
Code  of  Civil  Procedure  means  the  right  or  power  of  the  court 
to  adjudicate  upon  the  point  at  all,  which  is  the  vital  question. 

This  question  was  determined  in  the  afiirmative,and  it  must  be 
held  that  the  court,  so  far  as  the  validity  of  its  judgment  is  con- 
cerned and  against  a  collateral  attack,  has  the  same  abstract 
right  to  decide  wrong  as  to  decide  right.  In  other  words,  it  is 
not  the  result  reached  which  determines  whether  or  not  the 
judgment  is  void,  but  the  power  or  authority  which  we  call  juris- 
diction and  which  lies  behind  the  mere  conclusion  that  deter- 
mines the  question. 

To  decide  wrong,  where  authority  exists  to  pronounce  judg- 
ment, is  error,  which  can  only  be  corrected  by  appeal,  etc.  To 
decide  wrong,  where  no  jurisdiction  exists  to  pronounce  judg- 
ment of  the  character  involved,  renders  the  adjudication  void, 
and  it  can  be  attacked  anywhere  and  collaterally. 

In  the  present  case,  we  are  of  opinion  it  was,  under  the  law, 
the  duty  of  the  court,  to  adjudicate  the  question  of  the  validity 
of  the  Pratt  trust,  ^nd  that  having  done  so  and  adjudged  it  to  be 
valid,  while  its  conclusion  was  erroneous  and  the  judgment  open 
to  reversal  on  appeal,  yet  as  no  appeal  was  taken  therefrom  and 
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as  the  time  therefor  has  long  since  expired,  it  is  not  now  open  to 
collateral  attack. 

In  the  seven  briefs  on  file  there  is  a  large  citation  of  authori- 
ties pro  and  con.  Much  time  has  been  taken  up  in  their  exam- 
ination, and  it  would  be  agreeable  to  discuss  them  in  detail  and 
group  them  around  the  different  principles  involved,  showing, 
as  we  think  may  be  done,  where,  with  two  or  three  exceptions, 
they  are  properly  difEerentiated  from  the  case  in  hand.  To  do 
so,  however,  would  consume  more  space  than  is  warranted. 
There  are  two  other  points  calling  for  brief  notice.  It  is  urged 
by  appellants  that  the  decree  of  distribution  is  void :  1.  Because 
the  will  was  not  admitted  to  probate  on  the  notice  required  by 
law;  2.  That  the  proof  of  the  posting  of  notice  of  the  application 
was  insuflBcient  to  warrant  the  decree  of  distribution. 

Upon  the  first  point  the  objection  is  that"the  proof  of  publica- 
tion of  notice  of  probate  does  not  show  that  the  Chico  Daily 
Enterprise  (in  which  the  notice  was  published)  is  a  newspaper, 
nor  how  often  the  paper  was  published,  whether  daily,  weekly, 
semi-weekly  or  tri-weekly.*^ 

Under  section  1303  of  the  Code  of  Civil  Procedure,  notice  of 
the  probate  of  a  will  is  to  be  given  by  the  clerk  by  publishing 
the  same  in  a  newspaper  of  the  county,  if  there  is  one.  If  pub- 
lished in  a  weekly  newspaper,  it  must  appear  therein  on  at  least 
three  different  days  of  publication.  If  in  a  newspaper  publish- 
ed oftener  than  once  a  week,  it  shall  be  so  published  that  there 
must  be  at  least  ten  days  from  the  first  to  the  last  day  of  publi- 
cation, both  the  first  and  last  day  being  included. 

In  the  present  case,  'TV^atson  Chalmers,  of  said  Butte  county, 
being  duly  sworn  says  ....  that  he  is  the  printer  and  publish- 
er and  proprietor  of  the  Chico  Daily  Enterprise,  a  newspaper 
published  in  said  Butte  county  ....  and  that  the  notice  of 
the  time  and  place  of  proving  will  ....  has  been  published 
daily  in  the  above-named  newspaper,  commencing  November  5, 
1891,  and  ending  November  16,  1891,  both  days  inclusive,**  etc. 

This  aflSdavit  shows  that  the  notice  was  published  daily  for 
eleven  days,  which  is  one  day  in  excess  of  thejrequirement  of  the 
statute.  The  name  of  the  paper  is  the  Chico  Daily  Enterprise, 
and,  if  the  notice  was  published  therein  daily,  it  must  have 
been  a  daily  paper. 
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The  objection  made  to  the  affidavit  of  posting  the  notice  of 
time  fixed  for  hearing  on  settlement  of  final  account  and  distri- 
bution is  that  the  affidavit  was  made  on  the  day  of  the  posting, 
viz.,  April  4,  1893,  whereas  it  is  claimed  it  should  have  been 
made  at  the  expiration  of  the  time  for  which  the  notice  was 
published. 

We  might  rest  with  saying,  in  answer  to  both  these  attacks  up- 
on the  sufficiency  of  the  proofs  of  publication  and  notice,  that 
the  decrees  in  each  case  recite  due  service  by  publication  and 
posting,  which  is,  as  against  a  collateral  attack,  sufficient. 

But,  waiving  this, when  an  affidavit  is  made  of  posting  a  notice 
as  required  by  the  code,  the  presumption  is  that  it  remained 
posted  during  the  statutory  period.  (Estate  ofSiarboro,  70  Cal. 
147.) 

It  has  also  been  stated  herein  that  all  the  heirs  appeared  or 
were  represented  at  the  hearing  on  final  distribution,  which  is 
a  sufficient  answer  to  any  objection  to  the  sufficiency  of  the 
notice. 

We  recommend  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Belcher,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[Sac.  No.  217.     Department  Two. — December  2,  1897.] 

In  the  Matter  of  the  Trust  Estate  of  0.  C.  PEATT,.  Deceased. 
DANIEL  SULLIVAN  et  al.,  AppeUants,  v.  LIZZIE  E. 
PEATT  et  al.,  Eespondents. 

Estates  of  Deceased  Pebsons — Tbust  undeb  Will — Settlement  of 
AoootTNT  OF  Trustees — ^Ebrob  in  Date  of  Commencement  or  An- 
wriTT — Amendment. — ^Where  an  order  settling  an  annual  account 
of  trustees  under  the  will  of  a  deceased  person  erroneously  pur- 
ported to  fix  the  date  of  the  comuienoement  of  an  annuity  upon 
which  payments  were  made  by  the  trustees  at  a  time  subsequent  to 


154  Estate  of  Pratt.       [119  Cal. 

the  death  of  the  testator,  and  contrary  to  the  previous  express  decis- 
ion of  the  court  that  the  annuity  was  to  date  from  the  t^tator's  de- 
cease, made  in  an  action  brought  by  the  trustees  to  determine  the 
date  from  which  the  annuity  began  to  run,  it  is  proper  for  the  court 
to  grant  a  motion,  based  upon  all  the  papers  and  proceedings  in 
both  causes,  for  an  amendatory  order,  such  that  the  sums  paid  by 
the  trustees  should  be  merely  "allowed  on  account  of  said  annuity." 

APPEAL  from  an  order  of  the  Superior  Court  of  Butte  Coun- 
ty amending  a  previous  order  settling  an  annual  account  of 
trustees  under  the  will  of  a  deceased  person.  John  C.Gray ,Judge. 

The  facts  are  stated  in  the  opinion^  and  in  the  decision  there- 
in referred  to. 

Charles  P.  Hanlon,  and  E.  L.  Campbell,  for  Appellants. 

McKinstry  ft  McKinstry,  and  P.  C.  Lusk,  for  Respondents. 

SEARLS,  C. — This  is  an  appeal  from  an  order  of  the  supe- 
rior court  in  and  for  the  county  of  Butte  modifying  an  order  set- 
tling the  second  annual  account  of  A.  H.  Crew  and  P.  C.  Lusk, 
trustees  under  the  last  will  of  0.  C.  Pratt,  deceased. 

The  general  facts  are  stated  in  Crew  v.  Pratt,  ante,  p.  131,  this 
day  decided,  and  need  not  be  repeated  here. 

On  the  twenty-sixth  day  of  March,  1895,  the  court  entered 
an  order  settling  the  account  of  the  trustees  for  the  year  1894, 
which  order,  among  other  things,  provided  that  four  thousand 
dollars,  which  had  been  paid  to  Lizzie  E.  Pratt  on  account  of  her 
annuity  under  the  last  will  of  0.  C.  Pratt,  should  be  applied  aa 
follows:  Three  thousand  seven  hundred  and  fifty  dollars  there- 
of for  the  six  months  commencing  January  1,  1894,  and  the  bal- 
ance on  account  of  the  second  semi-annual  installment  of  her 
annuity  for  the  half  year  commencing  July  1,  1894. 

Lizzie  E.  Pratt  came  into  court  on  or  about  April  28,  1895, 
and  filed  and  served  a  sworn  notice  and  sworn  statement  on  a 
motion  to  amend  the  order  of  the  court  so  far  as  it  purported  to 
fix  the  periods  to  which  the  payments  should  apply,  so  that  the 
order  would  read,  "said  sums  aggregating  four  thousand  dollars 
are  hereby  allowed  on  account  of  said  annuity.'* 

The  statement  averred  the  original  order  to  be  erroneous,  as  it 
in  eflfect  provided  that  the  annuity  should  run  from  Januaiy, 
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1894,  instead  of  from  the  date  of  the  death  of  the  testator,  0.  C. 
Pratt,  and  as  being  contrary  to  the  decision  of  the  court  in  Crew 
V.  Pratt,  supra,  decided  March  20,  1895,  in  which  it  was  held 
that  the  annuity  ran  "from  the  death  of  0.  C.  Pratt,  to  wit,  from 
the  twenty-fourth  day  of  October,  1891.'* 

The  knowledge  of  the  existence  of  this  judgment  is  given  in 
the  statement  as  a  reason  why  she  did  not  appear  at  the  settle- 
ment of  the  account,  etc.  The  motjpn  is  based  upon  the  peti- 
tion and  upon  the  files,  papers,  and  proceedings  in  the  cause  and 
in  the  case  of  Crew  v.  Pratt,  supra, 

A  motion  was  made  to  dismiss  the  motion,  which  was  properly 
denied,  as  the  papers  and  proceedings  in  Crew  v,  Pratt,  supra, 
upon  which  it  was  based,  showed  the  original  order  to  be  erro- 
neous and  the  proposed  order  proper. 

The  testimony  at  the  hearing  did  not  change  the  aspect  of  the 
case,  and  the  court  amended  the  order. 

The  case  of  Crew  v.  Pratt,  supra,  was  brought  to  determine 
the  date  from  which  the  annuity  of  Lizzie  E.  Pratt  ran,  and  it 
was  held  it  commenced  at  the  date  of  the  death  of  0.  C.  Pratt, 
viz.,  October  24,  1891. 

In  the  opinion  in  that  case,  this  day  filed,  every  question  of 
any  importance  discussed  on  this  appeal  is  noticed,  and  the 
judgment  in  that  case  is  affirmed. 

For  the  reasons  there  given  we  recommend  that  the  order  ap- 
pealed from  here  be  affirmed. 

Belcher,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 
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[Sac.  No.  306.     Department  Two.— December  2,  1897.] 

In  the  Matter  of  the  Trust  Estate  of  0.  C.  PBATT,  Deceased. 
DANIEL  SULLIVAN"  et  al..  Appellants,  v.  A.  H.  CREW  et 
al.,  Eespondents. 

Estates  of  Deceaskd  Persons — ^Tbust  under  Will — Bettlement  of 
Account  of  Trustees — Items  Allowed  in  Previous  Account. — 
When  the  annual  account^  of  trustees  acting  under  the  will  of  a 
deceased  person  have  been  settled  and  approved,  they  are  only  sub- 
ject to  direct  attack  by  motion  to  open  the  settlement,  or  other  like 
remedy  in  the  superior  court,  or  on  appeal,  and  items  allowed  in  a 
previous  annual  account  cannot  be  examined  into  upon  the  settle- 
ment of  a  succeeding  annual  account. 

Id. — Item  for  Services  of  Bookkeeper — Rkla.tive  of  Trustee  —  Dis- 
cretion.— The  allowance  of  an  item  for  the  services  of  a  bookkeeper 
for  the  trustees  will  not  be  deemed  an  abuse  of  discretion,  merely 
upon  a  showing  that  the  bookkeeper  was  a  relative  and  employee  of 
one  of  the  trustees,  where  it  does  not  appear  that  such  trustee  had 
any  interest  in  his  earnings,  and  there  is  no  other  or  fuller  show- 
ing against  the  item. 

APPEAL  from  an  order  of  the  Superior  Court  of  Butte 
County  settling  an  annual  account  of  trustees  under  the  will  of 
a  deceased  person.     John  C.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion. 

Charles  F.  Hanlon,  and  J.  S.  Spilman,  for  Appellants. 

P.  C.  Lusk,  and  McKinstry  &  McKinstry,  for  Eespondents, 

SEARLS,  C. — This  is  an  appeal  from  an  order  of  the  supe- 
rior court  in  and  for  the  county  of  Butte  settling  the  third  an- 
nual account  of  A.  H.  Crew  and  F.  C.  Lusk,  trustees,  for  the 
year  1895,  under  the  last  will  and  testament  of  0.  C.  Pratt,  de- 
ceased. 

The  appellants  filed  exceptions  to  the  report,  which  was  over- 
ruled upon  the  hearing,  and  an  order  entered  approving  the  ac- 
count, from  which  order  this  appeal  is  prosecuted. 

Two  or  three  minor  objections  were  made  to  the  account  at 
the  hearing,  and  the  action  of  the  court  thereon  is  assigned  as 
error.  One  of  these  briefly  stated  is  as  follows:  Appellants 
sought  to  enter  upon  an  examination  of  items  charged  up  in  the 
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accoTiats  rendered  and  settled  by  the  court  in  1894  and  1895. 
This  was  objected  to,  the  objection  sustained,  and  an  excep- 
tion noted. 

The  ruling  was  correct.  The  accounts,  when  once  settled  and 
approved,  were  only  subject  to  direct  attack  by  motion  to  open 
or  other  like  remedy  in  the  superior  court  or  on  appeal.  There 
was  also  an  objection  to  an  item  of  thirty  dollars  paid  to  a  book- 
keeper. 

The  record  shows  no  evidence  upon  which  to  predicate  an 
objection  to  this  item,  except  that  the  bookkeeper  was  a  relative 
of  trustee  Crew  and  worked  in  his  bank.  It  did  not  appear  that 
Crew  had  any  interest  in  the  earnings  of  the  bookkeeper,  and,  in 
the  absence  of  a  fuller  showing,  we  must  suppose  the  court  did 
not  abuse  its  discretion  in  allowing  the  item.  The  other  of  what 
we  denominate  minor  objections  call  for  no  comment. 

The  important  questions  involved  in  the  appeal  are  those  con- 
tained in  the  cases  of  Crew  v.  Pratt,  ante,  p.  131,  and  Crew  v. 
Pratt,  ante,  p.  139,  both  of  which  are  this  day  decided. 

For  the  reasons  given  in  those  cases  we  recommend  that  the 
order  appealed  from  be  affirmed. 

Belcher,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[S.  F.  No.  1184.     In  Bank.— December  2,  1897.] 

JOHN  N.  PIGNAZ,  Respondent,  v.  GEORGE  W.  BURNETT 
et  al..  Appellants. 

Appeal  from  Judgment — Time  fob  Appeal — Amendment  of  Code  not 
Betbospegtive — Dismissal  Refused. — ^The  amendment  to  section 
939  of  the  CJode  of  Civil  Procedure,  approved  March  3,  1897,  reduc- 
ing the  time  allowed  for  appeal  from  a  judgment  from  one  year  to 
Biz  months  to  he  construed  not  to  he  intended  to  operate 
retrospectively  upon  judgments  entered  hefore  its  passage,  hut  as 
limited  in  its  operation  to  judgments  thereafter  entered;  and  an 
appeal  taken  within  one  year  from  the  entry  of  a  judgment  entered 
before  the  passage  of  such  amendment  and  more  than  six  months  af- 
ter such  entry,  will  not  be  dismissed. 
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Constitutional  Law — Power  of  Legislatube — ^Retrospective  Opeb^ 
ATTON  OF  Statutes — Pbesukption. — Though  the  l^islature  haa 
power  to  give  to  statutes  a  retrospective  operation,  if  they  are  not 
ex  post  facto,  and  do  not  impair  the  obligation  of  contracts,  or  de- 
prive any  one  of  vested  rights,  vet  it  is  to  be  presumed  that  no  stat- 
ute, is  intended  to  have  such  effect,  unless  the  contrary  clearly  ap- 
pears, and  especially  so  where  to  give  the  statute  retrospective  effect 
would  work  manifest  injustice. 

Appeal — Failure  to  File  Transcript — Dismissal  Refused  —  Unset- 
tled Bill  of  Exceptions. — An  appeal  will  not  be  dismissed  for  fail- 
ure to  file  a  transcript  within  forty  days  after  the  taking  of  the  ap- 
peal, where  it  appears  that  the  settlement  of  a  bill  of  exceptions 
to  be  used  upon  the  appeal  is  pending  and  undetermined,  and  there 
is  no  counter  showing  that  the  right  of  the  appellant  to  have  the 
bill  of  exceptions  settled  has  not  been  kept  alive. 

Id. — Appealable  Order — Refusal  to  Restrain  Sheriff  from  Execl'T- 
ING  Writ  of  Assistance,  Granted  Ex  parte. — An  order  refusing  a 
motion  of  persons  in  possession  of  lands  sold  under  foreclosure  of 
a  mortgage,  who  were  not  notified  of  an  ew  parte  order  granting  a 
writ  of  assistance  to  a  purchaser  at  the  sale,  to  restrain  the  sheriff 
from  executing  the  writ,  is  appealable  as  an  order  made  after  final 
judgment;  and  the  fact  that  the  motion  was  in  effect  a  motion  to  va- 
cate the  order  granting  the  writ  and  to  recall  the  writ,  will  not 
justify  the  dismissal  of  the  appeal  from  the  order  refusing  the  mo- 
tion. 

Id. — Refusal  to  Vacate  Order,  when  Appealable. — It  is  only  when  a 
party  aggrieved  has  already  had  an  opportunity  to  appeal  from  an 
original  order  that  he  cannot  appeal  from  an  order  refusing  to  va- 
cate it;  but  the  reason  of  this  rule  does  not  apply  where  no  appeal 
could  be  taken  from  the  first  order,  or  when  such  an  appeal  would 
be  vain  for  lack  of  a  record  showing  the  rights  of  the  aggrieved 
party;  and  where  the  first  order  was  made  ex  parte,  the  right  to 
move  to  vacate  the  order,  and  to  show  cause  against  it  is  implied, 
and  the  only  appeal  which  can  avail  is  an  appeal  from  the  order 
refusing  to  vacate  the  first  order. 

Id. — Failure  to  Give  Undertaking — Grounds  of  Motion  to  Dismiss. 
The  failure  to  give  an  undertaking  upon  an  appeal  from  an  order 
will  not  be  considered  upon  a  motion  to  dismiss  the  appeal,  which 
does  not  assign  such  failure  as  one  of  the  grounds  of  the  motion. 

MOTION  in  the  Supreme  Court  to  dismiss  an  appeal  from  a 
judgment  of  the  Superior  Court  of  the  City  and  County  of  San 
Francisco,  and  also  to  dismiss  an  appeal  from  an  order  refusing 
to  restrain  the  sheriff  from  executing  a  writ  of  assistance.  J.  C. 
B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Sullivan  &  Sullivan,  for  Eespondent. 

Walter  J.  Thompson,  for  Appellants. 
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TEMPLE,  J. — This  is  a  motion  to  dismiss  the  appeal  of 
Greorge  W.  Burnett  and  Annie  Frances  Burnett  from  the  final 
judgment  and  also  from  an  order  refusing  to  vacate  an  order  for 
a  writ  of  assistance. 

The  action  was  for  the  foreclosure  of  a  mortgage,  and  one 
William  Nicol  was  a  codefendant  with  the  appellants.  Nicol  ap- 
peared in  the  action,  and  set  up  his  claim  to  a  lien  subsequent  to 
the  lien  of  the  plaintiff.  Judgment  was  entered  August  21, 
1896.    The  appeal  was  taken  July  31,  1897. 

A  sale  of  the  mortgaged  premises  under  the  decree  had  taken 
place  in  November,  1896,  at  which  the  plaintiflE  was  the  pur- 
chaser. Thereafter,  and  until  the  eleventh  day  of  June,  1897 — 
according  to  the  verified  statements  of  the  appellant — ^the  sher- 
iff refused  to  issue  a  certificate  of  sale  or  to  record  a  duplicate, 
and  also  refused  to  furnish  appellants  with  the  necessary  data 
to  enable  them  to  redeem  the  premises  from  said  sale.  They 
also  assert  that  the  property  was  worth  much  more  than  was 
realized  from  said  sale,  and  that  they  were  ready  and  desirous  of 
effecting  a  redemption. 

The  premises  not  having  been  redeemed,  the  sheriff,  on  the 
26th  of  June,  1897,executed  and  delivered  to  the  plaintiff  a  deed, 
and  thereafter,  on  the  8th  of  July,  1897,  a  writ  of  assistance  was 
issued,  requiring  the  sheriff  to  put  the  purchaser  in  possession. 
Subsequently,  appellants  obtained  an  order  to  show  cause  on  the 
23d  of  July,  1897,  why  the  sheriff  should  not  be  restrained  from 
executing  the  writ.  July  30,  1897,  the  court  refused  the  order 
applied  for.  The  appeal  from  the  judgment  and  from  the  order 
above  recited  was  taken  on  the  31st  of  July,  1897. 

The  grounds  of  the  motion  are :  1.  The  notice  of  appeal  was 
not  served  upon  defendant  Nicol.  This  point  was  abandoned  at 
the  argument;  2.  The  notice  of  appeal  was  not  served  and  filed 
within  six  months  after  the  entry  of  judgment;  3.  The  tran- 
script on  appeal  was  not  served  and  filed  as  required  by  the  rules 
of  the  court ;  and  4.  The  order  is  not  an  appealable  order. 

At  the  time  the  judgment  was  entered  an  appeal  could  be 
taken  from  a  final  judgment  at  aSiy  time  within  one  year  after 
its  entry.  March  3,  1897,  section  939  of  the  Code  of  Civil  Pro- 
cedure was  so  amended  as  to  give  only  six  months  after  the  entry 
of  judgment  within  which  an  appeal  can  be  taken.    At  the  time 
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of  the  amendment  the  period  of  six  months  had  already  elapsed 
since  the  entry  of  the  judgment;  there  remained,  however,  five 
months  of  the  time  allowed  for  taking  an  appeal  under  the  code 
before  the  amendment.  The  act  took  effect  sixty  days  after  its 
passage,  at  which  time  nine  months  had  elapsed  since  the  entry 
of  judgment.  The  appeal  was  taken  after  that  time,  but  with- 
in the  period  of  twelve  months  from  the  entry  of  judgment. 

If  the  amendment  operated  retrospectively,  it  cut  off  the 
right  of  appeal  immediately  upon  the  taking  effect  of  the  act, 
affording  no  opportunity  whatever  thereafter  for  the  exercise  of 
this  privilege,  and  depriving  this  court,  so  far  as  the  legislature 
can,  of  its  jurisdiction  in  the  cases  upon  which  it  would  so  oper- 
ate. 

To  make  this  statute  applicable  to  judgments  entered  before 
it  went  into  effect  is  to  give  it  a  retroactive  effect.  But  it  is 
no  objection  to  the  validity  of  a  statute  to  say  that  it  is  retro- 
spective in  its  operation.  The  question  is,  Is  the  amendment 
an  ex  post  facto  law,or  does  it  impair  the  obligation  of  contracts? 
and  also,  perhaps,  whether  it  deprives  anyone  of  vested  rights. 
If  it  does  none  of  these  things,  it  is  no  objection  to  it  that  it  ap- 
plies to  pending  cases  or  past  transactions. 

Laws  which  create  new  obligations,  or  impose  new  duties,  or 
exact  new  penalties  because  of  past  transactions,  have  been  uni- 
versally reprobated  by  civil  and  common  law  writers,  and  it  is 
to  be  presumed  that  no  statute  is  intended  to  have  such  effect 
unless  the  contrary  clearly  appears.  This  is  especially  so  where 
to  give  the  statute  retrospective  effect  would  work  manifest  in- 
justice. Existing  laws,  it  is  said,  enter  into  and  become  part 
and  parcel  of  contracts  to  which  they  are  applicable.  How  ob- 
vious it  is,  therefore,  that  all  should  be  able  to  contract  obliga- 
tions with  knowledge  of  the  laws  which  thus  enter  into  them. 

It  is  quite  obvious  that  great  hardship  is  likely  to  result  if  a 
retroactive  effect  is  given  to  this  statute.  One  may  be  presumed 
to  know  the  laws  of  the  land,  but  the  very  instant  this  amend- 
ment took  effect,  if  it  be  retroactive,  the  right  of  appeal  was  cut 
off  at  once.  N'o  time  whatever  was  given  to  appeal  in  those 
cases  in  which  judgments  had  been  entered  six  months  or  more 
previously.  Unless  it  is  absolutely  necessary,  we  should  not  im- 
pute such  an  intention  to  the  legislature.    In  view  of  the  con- 
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fitruction  which  haa  almost  invariably  been  given  to  statutes  of 
this  character,  I  feel  sure  that  the  legislature  intended  that  its 
operation  should  be  limited  to  judgments  thereafter  entered. 

The  motion  to  dismiss  the  appeal  from  the  judgment  is  also 
based  upon  the  fact  that  no  transcript  on  appeal  was  filed  in  this 
court,  and  that  more  than  forty  days  have  elapsed  since  said  ap- 
peal was  taken.  In  reply,  the  appellants  filed  an  affidavit  showing 
that  the  appeal  was  taken  on  the  31st  of  July,  1897,  and:  "That 
thereafter,  and  in  due  time  as  provided  by  law,  these  appellants 
(this  affiant  and  the  other  defendant,  x\nnie  F.  Burnett)  prepar- 
ed and  served  on  the  respondent's  attorney  a  bill  of  exceptions 
to  be  used  on  the  appeal  from  said  order  and  judgment,  and 
thereafter  and  in  due  time  the  respondent's  attorneys  served 
their  amendments  to  the  said  proposed  bill  of  exceptions,  and 
thereafter  the  said  amendments  were  refused  by  the  appellants, 
and  the  said  proposed  bill  of  exceptions,  with  the  said  amend- 
ments, were  left  with  the  judge  for  settlement,  and  are  not  yet 
settled  or  allowed  by  the  said  judge,  and  the  transcript  cannot 
be  filed  until  the  same  have  been  settled." 

There  is  no  counter-showing,  and  although  a  bill  of  excep- 
tions upon  appeal,  from  the  order  simply,  could  not  be  used 
on  the  appeal  from  the  judgment,  it  is  in  the  nature  of  things 
possible  that  the  right  of  the  defendants  to  have  a  bill  of  excep- 
tions on  the  appeal  from  the  judgment  has  been  kept  alive  until 
the  present  time,  and,  in  view  of  the  uncontradicted  affidavit, 
Tve  must  presume  it  was  done.  In  the  moving  papers  it  is  mere- 
ly shown  that  no  bill  of  exceptions  or  statement  on  appeal  has 
€ver  been  settled. 

The  contention  that  the  order  refusing  to  restrain  the  sheriff 
from  executing  the  writ  is  not  appealable  certainly  finds  warrant 
in  numerous  decisions  of  this  court.  In  effect,  the  motion  was 
to  vacate  the  order  for  the  writ  and  to  recall  the  writ. 

Henly  v.  Eastings,  3  Cal.  341,  seems  to  be  the  first  in  this  line 
of  decisions.  An  ex  parte  order  had  been  made  striking  out  a  mar- 
ginal entry  of  satisfaction  of  a  judgment.  The  appeal  was  from 
an  order  refusing  to  vacate  this  order.  The  court  said  the  first 
order  was  wrong,  and  the  refusal  to  alter  it  any  number  of  times 
would  u'^t  make  it  less  so.  The  appeal  should  have  been  from 
CXIX.  Cai.— 11 
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the  first  order  and  not  from  a  mere  determination  of  the  court 
to  abide  by  it. 

The  next  two  cases  upon  the  subject  were  People  v.  Grant,  45 
Cal.  97,  and  San  Jose  v.  Fulton,  45  Cal.  316.  In  both  of  these 
cases  the  court  declined  to  follow  Ilcniy  v.  Hastings,  supra, 
but  attempted  to  discriminate  the  cases.  In  the  first  it  was 
said  that  the  rule  could  not  apply  where  the  party  appealing 
from  the  second  order  could  not  have  appealed  from  the  first. 
Therefore,  where  a  person  not  a  party  to  the  suit  is  purchaser, 
and  his  grantee  obtains  a  writ  of  assistance,  the  person  who  had 
been  ejected,  but  who  contended  that  he  was  not  in  privity  with 
the  defendant  in  the  suit,  could  move  to  vacate  the  writ,  and  ap- 
peal from  an  order  denying  his  application.  It  is  obvious  that 
this  appellant  did  not  really  move  to  vacate  the  order,  but  to 
be  restored  to  possession  as  one  improperly  ejected.  The  writ 
did  not  run  against  him. 

In  San  Jose  v,  Fulton,  supra,  the  defendant  in  the  action  mov- 
ed to  vacate  the  order  allowing  the  writ,  which  had  been  issued 
ex  parte  upon  the  application  of  the  grantee  of  the  original  pur- 
chaser. The  court  held  the  grantee  of  the  purchaser  to  be  a 
mere  intruder,  and,  therefore,  the  writ  was  irregularly  issued, 
and,  therefore,  the  defendant  may  not  have  had  notice  "for  in 
the  absence  of  notice  of  the  application  actually  given,  a  party 
is  not  held  to  knowledge  of  the  entry  of  an  order  obtained  by 
one  who  is  not  already  a  recognized  adversary  in  the  case.'* 
And,  as  he  might  not  know  of  the  order  until  it  would  be  too 
late  to  appeal  from  the  first  order,  the  case  is  made  an  exception. 

The  hardship  of  such  an  application  of  the  rule  is  apparent, 
but  I  fail  to  see  that  the  writ  was  irregularly  issued  or  that  it 
was  issued  at  the  instance  of  an  intruder. 

It  is  not  expected  that  the  purchaser  at  such  a  sale  will  be 
adverse  party  in  the  case.  Indeed,  it  has  been  thought  that  he 
cannot  purchase  without  special  provision  to  that  effect  in  the 
decree.  If  the  grantee  of  the  original  purchaser  is  entitled  to 
the  writ  at  all,  he  is  in  no  sense  an  intruder.  The  simple  fact 
is,  that  the  court  found  that  the  rule  would  operate  unjustly  and 
refused  to  enforce  it.  The  court  recognized  the  fact  that  to  en- 
force such  a  rule,  in  that  case,  would  be  practically  to  deny  an 
appeal,  and  it  would  often  amount  to  the  same  thing  if  the  party 
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injured  is  compelled  to  appeal  from  an  ex  parte  order  where,  hav- 
ing no  opportunity  to  make  a  showing,  he  cannot  present  his 
case  to  the  appellant  tribunal;  and  frequently,  too,  he  would  have 
no  notice  of  the  order  until  it  is  too  late  to  appeal.  In  Henly  v, 
Hastings,  supra,  the  defendant  may  have  paid  the  judgment, 
and,  having  seen  that  satisfaction  was  duly  entered,  his  case 
was  ended.  He  was  not  bound  to  watch  for  further  proceed- 
ings, nor  was  he  presumed  to  have  notice  of  the  ex  parte  restora- 
tion of  the  judgment. 

The  appellate  jurisdiction  comes  from  the  constitution  and 
not  from  the  statute.  The  statute  procedure,  however,  recog- 
nizes fuUy  the  right  of  appeal  when  it  provides  that  all  orders 
made  before  judgment  may  be  reviewed  on  appeal  from  the 
judgment,  and  all  special  orders  after  judgment  are  themselves 
appealable.  The  order  appealed  from  is  a  special  order  made 
after  judgment  and  comes  within  the  terms  of  the  statute.  So, 
also,  did  the  orders  involved  in  the  cases  relied  upon  by  the  re- 
spondent. The  only  possible  reason  for  refusing  to  entertain 
appeals  in  those  cases  was  that  the  party  aggrieved  had  already 
had  an  opportunity  to  appeal  from  the  same  ruling,  and  cannot 
extend  his  time  for  taking  an  appeal  by  making  the  court  re- 
peat its  ruling.  But  the  reasons  cannot  apply  where  no  appeal 
could  be  taken  from  the  first  order,  or  when  such  an  appeal 
would  be  vain  for  lack  of  a  record  showing  the  rights  of  the  ag- 
grieved party.  The  cases  above  cited  from  45  California  are 
made  exceptions  to  the  rule  on  that  ground,  and  these  cases  are 
approved  in  Oreen  v.  Heblard,  95  Gal.  39. 

As  to  every  order  finally  disposing  of  the  rights  of  the  parties, 
as  to  any  matter  involved  in  the  litigation— orders,  final  in  the 
sense  that  the  question  cannot  be  again  considered  in  the  case — 
the  parties  affected  have  a  right  to  be  heard. 

When  they  are  made  ex  parte,  the  right  to  move  to  vacate  the 
order,  and  upon  such  motion  to  show  cause  against  the  order,  is 
implied.  In  such  case,  the  only  appeal  which  can  avail  is  an  ap- 
peal from  the  order  refusing  to  vacate.  In  no  other  way,  where 
evidence  is  submitted,  can  the  appellant  pr^ent  to  this  court  his 
showing  against  the  order.  To  say  he  cannot  do  this  is  to  deny 
him  his  right  of  appeal. 

With  the  general  rule  laid  down  in  the  numerous  cases  cited 
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by  respondent  I  have  no  quarrel.  Exceptions  to  the  rule  have 
heretofore  been  made,  and  this  case  falls  within  the  reason  of 
those  exceptions.  It  must  be  admitted  that  this  court  has  not 
always  properly  discriminated  between  the  cases  which  are  with- 
in the  rule  and  those  which  are  not.  They  will  not  justify  us, 
however,  in  refusing  to  appellant  a  right  secured  to  him  by  the 
constitution  and  the  statute. 

It  is  said  that  no  undertaking  was  given  on  the  appeal  from 
the  order.  The  failure  to  give  an  imdertaking  was  not  one  of 
the  grounds  of  the  motion,  and  cannot  now  be  considered. 

The  motion  is  denied. 

Beatty,  C.  J.,  Harrison,  J.,  and  Garoutte,  J.,  concurred. 
McFarland,  J.,  concurred  in  the  order. 


[L.  A.  No.  257.     Department  Two. — December  3,  1897.] 

CITY  OF  LOS  AN'GELES,Respondent,v.  WILLIAM  LEAVIS 
et  al.,  Defendants.  JOHN  H.  REYliTOLDS  et  al.,  Appellants. 

ElONEl^  DOMAIN^-CONDKMWATION  OF  LAND  FOE  PUBLIC  STREET — ^POWEB 

OF  Municipal  Corporation — Statutory  Constrvction. — ^The  pro- 
yifiions  of  the  act  of  March  6,  1889,  relative  to  the  laying  out,  open- 
ing, extending^  widening  and  straightening  of  public  streets  in  mu- 
nicipalities are  not  exclusive,  and  were  not  designed  to  prohibit 
a  municipality  from  maintaining  proceedings  to  condemn  land  for  a 
public  street  under  the  provisions  of  part  III,  title  VII,  of  the  Code 
of  Civil  Procedure;  and  a  municipal  corporation  has  power  to  in- 
stitute such  proceedings  under  the  code,  where  it  has  funds  in  the 
treasury  available  for  the  proposed  condemnation  and  opening 
of  the  street,  without  resort  first  had  to  the  method  provided  in  the 
act  of  March  6«  1889. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County,  and  from  an  order  striking  out  a  cost  bill,and  from 
an  order  denying  a  new  trial.    J.  W.  McKinley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Will  D.  Gould,  for  Appellants. 

W.  E.  Dunn,  and  Albert  Crutcher,  for  Eespondent 
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HENSHAW,J.— The  city  of  Los  Angeles  brought  suit  to  con- 
demn land  for  a  public  street.  Judgment  passed  for  plaintiff,  and 
from  this  judgment  and  from  the  order  denying  defendants'  mo- 
tion for  a  new  trial  defendants  appeal. 

The  city  instituted  its  action  under  the  provisions  of  part  III, 
title  VII,  of  the  Code  of  Civil  Procedure.  Before  the  commence- 
ment of  the  suit  it  had  not  resorted  to  the  steps  and  processes 
contemplated  by  the  statute  of  March  6,  1889,  relative  to  the 
laying  out,  opening,  extending,  widening,  and  straightening  of 
public  streets  in  municipalities.  (Stats.  18B9,  p.  70.) 

The  single  proposition  here  advanced  by  appellant  is,  that 
the  city  had  no  power  or  authority  to  commence  or  maintain  this 
action  without  resort  first  had  to  the  method  provided  in  this 
statute. 

This  contention  we  think  is  untenable.  The  provisions  of  the 
act  of  March  6,  1889,  are  not  exclusive,  and  were  not  designed  to 
prohibit  a  municipality  from  maintaining  condemnation  proceed- 
ings under  the  provisions  of  the  Code  of  Civil  Procedure.  It  may 
and  will  usually  happen  that  a  municipality  proposing  to  open 
a  new  street  will  adopt  the  machinery  provided  for  by  the  stat- 
ute, if  for  no  other  reason  than  that  it  contemplates  the  forma- 
tion of  an  assessment  district,  and  the  imposition  of  the  cost  of 
the  opening  of  the  street  upon  the  property  of  that  district.  But, 
upon  the  other  hand,  if  it  shall  happen  that  a  municipality  has 
in  its  treasury  funds  available  for  the  proposed  condemnation  and 
opening  of  a  street,  no  good  reason  can  be  seen  why  it  should 
not  pay  these  expenses  out  of  its  treasury  and  relieve  property 
owners  of  the  unnecessary  burden  of  taxation.  In  Pasadena  v. 
Stimson,  91  Cal.  238,  the  court,  after  quoting  section  1001  of 
the  Civil  Code,  wherein  it  is  provided  that  any  person  may,  with- 
out further  legislative  action  acquire  private  property  for  any  use 
specified  in  section  1238  of  the  Code  of  Civil  Procedure,  declar- 
ed: "A  corporation,  whether  private  or  public,  is  a  person.  It 
follows,  therefore,  that  under  this  general  law,  general  in  the 
widest  and  fuUest  sense  of  the  term,  any  public  or  private  corpo- 
ration, or  any  natural  person,  may,  for  any  of  the  uses  defined  in 
section  1238  of  the  Code  of  Civil  Procedure,  acquire  property, 
without  the  consent  of  the  owner,  by  means  of  the  proceedings 
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described  in  part  III,  title  VII,  of  said  code/'  In  Santa  Cruz 
V.  Enright,  96  Cal.  105,tlie  same  construction  is  given  to  the  law. 
The  judgment  and  orders  appealed  from  aie  therefore  af- 
firmed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


r-  tCrim.  No.  253.  '  Department  Two. — ^December  8,  1897.] 

THE  PEOPLE,  Eespondent,  y.  RANSOM  ELLENWOOD,  Ap- 

pellant. 

GsnaNAi.  Law — Making* Fictitious  Check — Pleading  —  Sufficiency 

OF  INPOEMATION — NONEXISTENCE  OF  PRETENDED  MakEB — UNCER- 
TAINTY— Waiver  of  Objection. — An  information  charging  the  de- 
fendant with  making  and  forging  a  fictitious  check,  payable  to  hia 
order,  and  indorsing  the  same  with  intent  to  defraud  a  person  named 
"whereas  in  truth  and  in  fact  there  was  and  is  no  such  bank,  cor- 
poration, copartnership,  or  individual,"  as  the  assumed  maker  of 
the  check,  as  defendant  "then  and  there  well  knew,  and  that  the 
said  instrument  was  fictitious,"  sufficiently  states  a  public  offense; 
and  the  most  that  can  properly  be  said  in  reference  to  the  question 
as  to  what  time  the  expression  "was  and  is"  relates  is  that  that  ex- 
pression is  lacking  in  the  requisite  certainty,  but  such  objection  can 
only  be  taken  by  demurrer,  and  when  not  so  taken  is  waived,  and 
cannot  avail  the  defendant  upon  appeal  from  the  judgment. 

Id. — Second  Count  in  Information — Joinder  of  Offenses  —  Refer- 
ence TO  First  Count  not  Permissible. — ^An  information  which  in 
fact  contains  two  counts,  should  charse  the  defendant  in  the  sec- 
ond count  as  if  he  had  committed  a  distinct  offense,  it  being  upon 
the  principle  of  the  joinder  of  offenses  that  the  joinder  of  counts  is 
admitted;  and  such  information  cannot  omit  material  allegations 
and  import  them  from  the  first  count  by  referring  to  them  by  the' 
use  of  the  word  "said." 

Id. — Charge  of  Making  and  Passing  Fictitious  Note  in  One  Count. 
Although  either  the  making  or  the  passing  of  a  fictitious  check  with 
intent  to  defraud  the  same  person  would  constitute  an  offense  under 
section  476  of  the  Penal  Code;  yet  when  referring  to  the  same  in- 
strument, and  charging  the  same  intent  they  constitute  but  one 
offense,  and  may  be  properly  charged  in  a  single  count ;  and  in  such 
case  there  is  neither  necessity  nor  propriety  in  repeating  the  alle- 
gations of  the  making  of  the  check,  and  of  the  nonexistence  of  the 
fictitious  person  whose  name  is  signed  to  the  check  in  connection 
with  the  allegation  of  the  passiner  of  the  check. 

Id. — Improper  Instruction — Incorrect  Statement  of  Evidencb— Un- 
authorized Conclusion  of  Fact. — Where  the  defendant  testified 
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that  he  met  Dalton^  the  maker  of  the  note,  in  San  Francisco, 
had  known  him  in  Los  Angeles,  and  that  he  resided  in  New  York; 
evidence  for  the  prosecution  that  his  name  was  not  in  the  directory 
of  San  Francisco,  and  the  testimony  of  a  policeman  that  the  de- 
fendant told  him  that  there  was  no  such  man  in  San  Francisco,  are 
consistent  with  the  testimony  of  the  defendant;  and  a  statement  in 
the  charge  of  the  court  referring  to  the  testimony  of  the  policeman, 
that  the  prosecution,  **have  brought  here  a  witness  who  undertakes 
to  tell  you  that  the  defendant  admitted  to  him  that  Dalton  was  a 
mere  fiction,"  is  not  a  statement  of  the  evidence,  but  of  an  unauthor- 
ized conclusion  of  fact  dra^'n  by  the  court  from  the  evidence,  and 
is  in  violation  of  the  constitutional  provision  that  "judges  shall 
not  charge  juries  with  respect  to  matters  of  fact." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  Ciiy 
and  County  of  San  Francisco.    William  T.  Wallace,  Judge. 

The  facte  are  stated  in  the  opinion. 

J.  N".  E.  Wilson,  and  George  D.  Collins,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Eespondent. 

HAYNES,  C. — ^Defendant  Ellenwood  was  tried  upon  an  in- 
formation charging  him  with  making  and  passing  a  fictitious 
check  with  intent  to  defraud  one  James  H.  Doolittle,  was  found 
guilty  as  charged,and  sentenced  to  imprisonment  at  San  Quentin 
for  fourteen  years,  and  he  appeals  from  said  judgment  and  an 
order  denying  his  motion  for  a  new  trial. 

Appellant  contends  that  the  information  upon  which  he  was 
tried  is  insufficient  in  law.  Counsel  treats  it  as  containing  two 
counts,  the  first  for  making  a  fictitious  check  upon  the  Bank  of 
California  for  the  sum  of  one  himdred  dollars,  payable  to  the 
order  of  Ransom  Ellenwood,  the  appellant,  and  signed  "F.  S. 
Dalton,*'  with  intent  to  defraud  James  H.  Doolittle;  and  the 
second  count  for  passing  it  to  said  Doolittle  with  like  intent.  As 
to  the  first  count,  it  is  contended  that  the  allegation  of  the  non- 
existence of  F.  S.  Dalton  is  insufficient,  and,  as  to  the  second 
count,  that  it  altogether  omits  to  allege  the  nonexistence  of  Dal- 
ton, and  that  if  it  charges  anything  it  charges  the  uttering  of  a 
forged  instrument  under  section  470  of  the  Penal  Code. 

The  first  count,  after  alleging  that  on  the  thirteenth  day  of 
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June,  1896,  the  defendant,  with  intent  to  defraud  Doolittle,  did 
make  and  forge  a  certain  fictitious  instrument  in  writing  for  the 
payment  of  money  purporting  to  be  signed  by  one  P.  S.  Dalton> 
and  payable  to  the  order  of  the  defendant,  and  charging  defend- 
ant with  its  indorsement,  alleged  as  follows : 

'^Tiereas,  in  truth  and  in  fact,  there  was  and  is  no  such  bank, 
corporation,  copartner8hip,or  individual  as  F.  S.  Dalton  in  exist- 
ence, as  he,  the  said  Ransom  Ellenwoood,  then  and  there  well 
knew,  and  that  the  said  instrument  in  writing  was  fictitious." 

The  question  is.  To  what  time  does  the  expression  "was  and 
is*'  relate? 

The  most  that  can  properly  be  said  is,  that  it  lacks  that  cer- 
tainty and  directness  which  is  required  by  section  953  of  the 
Penal  Code;  but,  as  it  states  a  public  offense,  the  objection  can 
only  be  taken  by  demurrer,  and  when  not  so  taken,  it  is  waived- 
(Pen.  Code,  sees.  1004,  1012.)  It  can,  therefore,  not  avail  the 
defendant  upon  this  appeal.  {People  v,  Bryon,  103  Cal.  677.) 

It  is  also  contended  on  behalf  of  appellant  that  the  second 
count,  charging  that  he  uttered  said  fictitious  check,  is  insuffi- 
cient, because  said  second  count  does  not  allege  the  nonexistence 
of  Dalton.  The  allegation  is ;  "And  the  said  Ransom  Ellenwood, 
well  knowing  the  said  instrument  to  be  forged  and  false  and 
fictitious,  did  then  and  there,"  etc. 

If  the  information  in  fact  contained  two  counts,  the  second 
is  fatally  defective,  since  material  allegations  made  in  the  first 
count  cannot  be  imported  into  a  second  or  other  count  by  refer- 
ring to  them  by  the  use  of  the  word  "said" ;  though  in  a  second 
count  the  formal  commencement  is  generally  abbreviated  to  read : 
"The  jurors  aforesaid  on  their  oaths  aforesaid  do  further  pre- 
sent"; but,  as  a  rule,  any  count  from  which  the  commencement 
or  the  statutory  conclusion  is  omitted  is  bad.  (Bishop's  Xew 
Criminal  Procedure,  sec.  429.)  "Every  separate  count  should 
charge  the  defendant  as  if  he  had  committed  a  distinct  offense, 
because  it  is  upon  the  principle  of  the  joinder  of  offenses  that 
the  joinder  of  counts  is  admitted."  (Bishop's  New  Criminal 
Procedure,  sec.  426.) 

But  in  fact  the  information  contains  but  one  count,  and  there 
was  neither  necessity  for  nor  propriety  in  repeating  theallefratiou 
of  the  nonexistence  of  Dalton  or  the  making  of  the  check,  though 
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either  the  making  or  the  passing  with  intent  to  defraud  the  same 
person  would  constitute  an  offense  under  section  476  of  the 
Penal  Code;  yet  both, when  referring  to  the  same  instrument  and 
charging  the  same  intent,  constitute  but  one  offense  and  may  be 
properly  charged  in  a  single  count.  (People  v.  Franle,2S  Cal.  513 ; 
People  V.  Harrold,  84  Cal.  567;  People  ti.  Gusii,  113  Cal.  179.) 

Several  parts  of  the  instructions  given  to  the  jury  are  urged 
as  grounds  for  reversal.  These  principally  relate  to  the  ever  re- 
curring question  as  to  whether  they  violate  the  constitutional 
provision  that:  "Judges  shall  not  charge  juries  with  respect  to 
matters  of  fact,  but  may  state  the  testimony  and  declare  the 
law.''     (Const.,  art.  VI,  sec.  19.) 

An  outline  of  the  evidence  is  necessary  to  a  proper  under- 
standing of  these  objections.  On  the  part  of  the  prosecution 
three  witnesses  were  called.  Mr.  Doolittle  testified  that  defend- 
ant had  roomed  and  boarded  with  him  many  months,  and  always 
seemed  to  have  plenty  of  money  and  paid  his  bills  regularly 
until  a  few  months  before  he  le'f t  the  hotel ;  that  when  he  left  he 
owed  him  a  balance  of  twenty-seven  dollars ;  that  on  June  13th 
defendant  called  and  passed  to  him  the  check  in  question,  that  he 
paid  him  seventy-three  dollars,  the  difference  between  the  face 
of  the  check  and  the  board  bill;  that  on  Monday  he  presented 
the  check  at  the  bank  and  pa3rment  was  refused ;  that  some  time 
afterward  defendant  paid  him  back  the  seventy-three  dollars,  but 
he  thought  it  was  after  defendant  was  arrested. 

A  bookkeeper  from  the  Bank  of  California  testified  that  at 
no  time  during  the  last  ten  years  was  there  any  account  in  the 
name  of  P.  S.  Dalton. 

Ross  Whitaker,  a  detective  police  officer,  testified  that  he  ar- 
rested the  defendant;  that  there  is  no  such  name  as  P.  S.  Dal- 
ton in  the  San  Prancisco  directory  for  1896 ;  that  he  had  a  short 
conversation  with  defendant  when  he  arrested  him,  in  which  de- 
fendant told  witness :  "There  is  no  such  man  here  as  P.  S.  Dal- 
ton.'' 

The  defendant  testified  that  on  Saturday,  June  13th,  about 
noon,  he  stopped  in  at  the  Palace  Hotel,  and  met  an  old  friend, 
Mr.  P.  S.  Dalton,  who  was  temporarily  in  the  city;  that  he  knew 
him  in  1896  in  Los  Angeles,  and  that  Dalton  is  a  resident  of 
New  York;  that  he  had  luncheon  with  Dalton  at  the  Palace 
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grillroom,  where  they  remained  for  an  hour  or  so;  that  Dalton 
told  him  it  was  his  intention  to  go  away,  and  asked  witness  if 
he  could  cash  a  check  for  him  on  the  Bank  of  California;  that  it 
])eing  after  banking  hours,  and  knowing  the  man  as  he  did,  and 
not  suspecting  that  Dalton  had  no  funds  in  the  bank,  he  cashed 
the  check ;  that  he  knew  nothing  of  any  trouble  about  the  check 
for  two  weeks,  when  he  was  arrested,and  that  as  soon  as  he  found 
there  were  no  funds  in  the  bank  he  returned  to  Mr.  Doolittle  the 
money  he  was  out. 

Appellant  contends  that  the  court  erred  in  the  following  in- 
struction to  the  jury:  "Xow,  the  prosecution  has  brought  here 
a  directory  of  this  city  and  county;  has  also  brought  here  a 
witness  who  tells  you  he  has  searched  in  vain  for  such  a  person 
as  F.  S.  Dalton;  they  have  brought  here  a  witness  who  under- 
takes to  tell  you  that  the  defendant  admitted  to  him  that  Dal- 
ton was  a  mere  fiction." 

It  is  contended  that  the  last  clause  of  the  above  sentence  vio- 
lated the  constitutional  provision  that :  "Judges  shall  not  charge 
juries  with  respect  to  matters  of  fact,  but  may  state  the  testi- 
mony and  declare  the  law."  (Const.,  art.  VI,  sec.  19.) 

The  testimony  to  which  the  court  here  referred  was  given  by 
the  police  officer  who  made  the  arrest.  He  testified  as  foUows: 
"When  I  arrested  the  defendant,  Ellenwood,  I  had  a  brief  con- 
versation with  him  in  which  he  told  me  that  there  was  no  svch 
man  here  as  F.  S.  Dalton." 

It  might  be  true  that  Dalton's  name  was  not  in  the  directory, 
that  the  officer  searched  the  city  for  him  in  vain,  and  that  no 
such  man  was  here  at  the  time  the  statement  was  made  by  the 
defendant  to  the  officer,  and  yet  Dalton  be  a  real  person,  and 
that  he  made  the  check  at  the  time  and  under  the  circumstances 
detailed  by  the  defendant;  but  if  Dalton  had  no  existence,  was 
"a  mere  fiction,"  it  could  not  be  true  that  Dalton  made  the 
check,  nor  that  defendant  cashed  it  for  him.  In  short,  the  state- 
ment made  by  the  defendant  was  consistent  with  his  innocence, 
while  the  statement  as  made  by  the  court  was  not  only  incon- 
sistent with  his  innocence  but  construed  it  as  a  direct  admission 
of  guilt.  There  can  be  no  question  that  the  court  referred  to 
the  testimony  of  the  policeman,  since  no  other  witness  testified 
as  to  any  conversation  with  the  defendant  upon   the   subject. 
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The  statement  of  the  court  put  a  construction  upon  the  language 
of  the  witness,  and  in  effect  told  the  jury  what  the  words  spoken 
by  the  witness  meant;  that  when  the  defendant  said,  "there  is 
no  such  man  here  as  Dalton/^  it  meant  that  Dalton  was  a  "mere 
fiction.'^  It  was  not  a  statement  of  the  evidence,  but  of  a  con- 
clusion of  fact  drawn  by  the  court  from  the  evidence  as  given  by 
the  witness,  a  conclusion,  too,  that  neither  the  court  nor  the  jury 
could  properly  draw.  Besides,  it  had  a  direct  tendency  to  dis- 
credit the  defendant's  testimony,  given  in  his  own  behalf,  that 
he  met  Dalton  in  San  Francisco,  had  known  him  in  Los  Angeles, 
and  that  he  resided  in  New  York;  for,  if  it  was  true  that  Dalton 
was  a  mere  fiction,  it  could  not  be  true  that  he  ever  knew  or  saw 
him,  or  received  the  check  from  him,  while  the  statement  made 
to  the  olTicer  that  there  was  no  such  person  ^^ere"  was  entirely 
consistent  with  the  facts  to  which  he  testified. 

The  instruction  under  consideration  will  not  bear  the  con- 
struction put  upon  it  by  counsel  for  respondent;  a  construc- 
tion, by  the  way,  which,  taken  literally,  would  impute  to  the 
court  an  intentional  disregard  of  the  constitutional  provision 
hereinbefore  quoted.  For  the  error  above  specified  the  judg- 
ment must  be  reversed. 

It  is  also  contended,  however,  by  appellant  that  the  instruc- 
tion in  which  the  attention  of  the  jury  was  called  to  the  fact  that 
defendant  was  bn  trial,  and  as  to  what  motives  the  evidence  may 
disclose  the  witnesses  to  have,  is  erroneous.  This  instruction, 
which  was  given  at  some  length,  I  think  does  not  go  beyond  the 
instruction  in  People  v.  Cronin,  34  Cal.  191,  which  has  been  sev- 
eral times  reluctantly  followed  in  later  cases ;  but  we  would  call 
attention  to  the  recent  case  of  People  v.  Van  Ewan,  111  Cal.  149, 
where  this  court,  by  Mr.  Justice  McFarland,  said :  "If  the  ques- 
tion were  an  entirely  open  one,  we  would  feel  constrained  to  hold 
upon  principle  that  any  instruction  at  all  as  to  the  credibility  of 
any  witness,  or  the  weight  to  be  given  to  his  testimony,  is  viola- 
tive of  section  19  of  article  VI  of  the  constitution,  which  pro- 
vides that  'judges  shall  not  charge  juries  with  respect  to  matters 
of  fact,'  and  section  1887  of  the  Code  of  Civil  Procedure,  which, 
referring  to  a  witness,  provides  that  the  jury  are  the  exclusive 
judges  of  his  credibility.'* 

In  view  of  the  conclusion  reached,  the  point  made  by  counsel 


172  WoLTERS  V.  King.  [119  Cal. 

for  appellant  that  the  evidence  is  not  sufficient  to  justify  the  ver- 
dict need  not  be  considered. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  ordered. 

Britt,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  reversed  and  a  new  trial  ordered. 
McFarland,  J.^  Temple,  J.,  Henshaw,  J. 


[S.  P.  No.  637.    Department  Two.— December  8,  1897.] 

GEORGE  WOLTERS,  Respondent,  v.  FREDERICK  R.  KIN^G 
et  al.,  Copartners  under  the  Firm  Name  of  Harris  &  Jones, 
Appellants. 

AonoN  FOB  Lumber  Sold  and  Deuvebed — Sale  of  Land  fob  Lumbeb — 
Agency  fob  Owneb — Con  tract  fob  Benefit  of  Lumbeb  Firm — 
Separate  Agreements  in  One  Transaction. — Where  a  member  of 
a  co-parti^ership  engaged  in  the  business  of  buying  and  selling  lands, 
acting  for  the  benefit  of  his  firm,  and  also  as  agent  for  the  sale  of 
a  tract  of  land,  effected  a  sale  of  the  land  in  his  own  name  to  a  cor- 
poration engaged  in  the  business  of  manufacturing  lumber  near  to 
the  land,  agreeing  that  the  price  fixed  should  be  paid  in  lumber  to 
be  delivered  to  him  at  specified  rates,  and  on  the  same  day  made  a 
separate  agreement  with  the  owner  of  the  land  reciting  that  he  had 
acted  as  agent  of  the  owner  in  efifecting  the  sale,  and  that  such  owner 
was  to  be  paid  for  the  lumber  by  him  at  the  rates  specified,  each 
lot  delivered  to  be  paid  for  to  the  owner  at  those  rates  ninety  days 
after  delivery,  with  a^n^ed  interest,  and  that  the  owner  was  to  sell 
the  lumber  to  him  at  those  rates,  and  should  pay  him  a  commission 
for  effecting  the  sale,  payable  in  lumber  at  the  rates  fixed,  the  two 
agreements  are  to  be  considered  as  parts  of  one  transaction,  and 
as  binding  the  firm  for  whose  benefit  they  were  made,  and  an  action 
will  lie  in  favor  of  the  owner  of  the  land  against  such  firm  for  lum- 
ber sold  and  delivered  to  them  under  the  agreement. 

Id. — Time  for  Payment  of  Commission  —  Contemporaneous  Oral 
Agreement  for  Postponement  —  Parol  Evidence. — Though,  as  a 
general  rule,  a  broker  or  agent  for  the  sale  of  land  for  a  stipulated 
commission  has  earned  and  is  entitled  to  his  commission  when  he 
has  found  a  purchaser,  able,  ready,  and  willing  to  take  the  land  at 
the  price  and  within  the  time  agreed  upon,  yet  where  no  time  for 
the  payment  of  the  commission  was  definitely  agreed  upon  in  the 
written  contract,  parol  evidence  is  admi.wihle  to  show  that,  contem- 
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poraneously  with  the  execution  of  the  written  agreement,  it  was 
orally  agreed  between  the  agent  and  the  owner  of  the  land,  that  the 
commission,  which  was  to  be  paid  to  the  agent  on  lumber,  was  not 
to  be  taken  out  of  the  first  lumber  delivered  to  him  under  the  con- 
tract, but  that  he  wns  to  wait  for  payment  of  the  commission  until 
all  the  lumber  had  been  shipped  as  agreed  in  the  contract,  and  the 
owner  had  received  payment  for  his  land. 

Id. — ^LuHBEB  FiBM  Bound  bt  Oral  Agreement — ^Appropriation  of 
Lumber  for  Commission — Insufficient  Defense  to  Action. — Un- 
der the  circumstances  of  the  case,  all  of  the  members  of  the  lumber 
firm  were  bound  by  the  terms  of  the  agreement  made  by  one  of  its 
members  for  the  benefit  of  the  firm,  including  the  oral  agreement 
made  respecting  the  time  for  payment  of  the  stipulated  commission, 
and  none  of  them  can  appropriate  the  lumber  first  delivered  to  them 
under  the  contract  to  the  immediate  payment  of  the  stipulated  com- 
mission, or  defend  an  action  by  the  owner  of  the  land  against  them 
for  the  agreed  price  of  such  lumber,  upon  the  ground  of  such  ap- 
propriation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Chickering,  Thomas  &  Gregory,  for  Appellants. 

(Jeorge  A.  Bankin,  for  Respondent. 

BELCHER,  C. — The  plaintiff  brought  this  action  to  recover  a 
sum  of  money,  with  interest,  alleged  to  be  due  for  lumber  sold 
and  delivered  by  him  to  defendants.  The  answer  denied  all  the 
averments  of  the  complaint.  The  court  found:  "That  on  the 
eighth  day  of  November,  1893,  the  plaintiff,  at  the  instance  and 
request  of  the  defendants,  sold  and  delivered  to  said  defendants 
lumber  of  the  agreed  price  and  value  of  one  thousand  and 
eighteen  dollars  and  twenty-three  cents,  for  which  said  defend- 
ants promised  and  agreed  to  pay  to  said  plaintiff,  ninety  days 
after  said  date,  with  interest  at  the  rate  of  eight  per  cent  per  an- 
num from  and  after  the  expiration  of  said  ninety  days."  The 
court  further  found  that  no  part  of  the  said  money  had  been 
paid,  and  that  plaintiff  was  entitled  to  a  judgment  therefor. 

Judgment  was  accordingly  so  entered,  from  which  and  from 
an  order  denying  their  motion  for  a  new  trial  defendants  appeal. 
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It  appears  that  in  November,  1892,  plaintiff  was  the  owner  of 
five  hundred  and  twelve  acres  of  timber  land  in  Siskiyou  county, 
which  he  wished  to  sell.  The  defendants  were  copartners,  en- 
gaged in  the  business  of  buying  and  selling  lumber  in  the  city 
of  San  Francisco.  The  Red  Cross  Lumber  Company  was  a  cor- 
poration engaged  in  the  business  of  manufacturing  lumber  near 
plaintiff's  land,  and  it  wished  to  purchase  said  land  and  pay  for 
it  in  lumber. 

On  November  1,  1892,  the  defendant,  M.  Harris,  in  his  own 
name  but  for  the  benefit  of  the  firm  of  Harris  &  Jones,  entered 
into  a  written  agreement  with  the  Red  Cross  Lumber  Company, 
by  the  terms  of  which  he  agreed  to  sell  to  the  lumber  company 
and  said  company  agreed  to  buy  the  plaintiff's  said  land.  The 
agreed  purchase  price  was  five  thousand  one  hundred  and  twenty 
dollars,  payable  in  lumber  to  be  shipped  and  delivered  to  Harris 
by  or  before  the  thirty-first  day  of  December,  1893.  The  lum- 
ber was  to  be  taken  in  payment  according  to  a  schedule  fixing 
different  values  for  different  grades  of  lumber.  Upon  delivery 
by  the  lumber  company  of  sufficient  lumber  to  make  up  the  pur- 
chase price  of  five  thousand  one  hundred  and  twenty  dollars, 
Harris  agreed  to  execute  and  deliver  to  said  company  a  good  and 
sufficient  grant,  bargain,  and  sale  deed  of  said  land. 

On  the  same  day,  Xovember  1,  1892,  the  plaintiff  Welters  and 
the  defendant  Harris  entered  into  a  second  written  agreement, 
which,  after  setting  out  the  substance  of  the  agreement  between 
Harris  and  the  lumber  company,  and  that  the  title  to  the  lands 
described  therein  was  actually  vested  in  said  Wolters,  and  that 
Harris,  in  contracting  for  the  sale  thereof,  acted  as  Welters' 
agent,  contained  the  following  provisions:  1.  That  Harris 
should  receive  the  lumber  shipped  to  him  by  the  Red  Cross  Lum- 
ber Company  and  pay  Welters  for  it  at  the  rates  mentioned  in 
the  agreement  between  him  and  the  said  company;  2.  That  Wel- 
ters should  pay  Harris  the  sum  of  one  thousand  and  twenty-four 
dollars  as  a  commission  for  making  the  sale  of  the  land;  3.  That 
Welters  would  sell  to  Harris  all  the  lumber  mentioned  or  re- 
ferred to  in  the  agreements  at  the  rates  specified  therein,,  ^and 
that  pa3mient  for  any  shipment  made  should  not  be  due  until 
the  expiration  of  ninety  days  after  the  delivery  thereof  to  Har- 
ris in  San  Francisco,  and  that  upon  all  payments  not  made  at 
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the  expiration  of  ninety  days  Harris  should  pay  interest  at  the 
rate  of  eight  per  cent  per  annum;  4.  That  Harris^  commission 
should  be  paid  in  lumber  shipped  to  him  by  the  said  lumber  com- 
pany, and  to  be  computed  at  the  rates  fixed  in  the  first  agree- 
ment. 

Pursuant  to  the  said  agreement  three  carloads  of  lumber,  of 
the  value  of  one  thousand  and  eighteen  dollars  and  twenty-three 
cents  (computed  at  the  rates  specified),  were,  during  the  month 
of  November,  1892,  shipped  by  the  Red  Cross  Lumber  Company 
to  San  Francisco  and  were  delivered  to  and  accepted  by  the  firm 
of  Harris  &  Jones.  And  it  was  to  recover  the  purchase  price  of 
these  shipments  of  lumber  that  this  action  was  brought. 

It  will  be  observed  that  the  two  agreements  were  made  at  the 
same  time,  and  were  parts  of  one  transaction.  And  that  they 
were  made  for  the  benefit  of  and  are  binding  on  the  defendants, 
is  not  questioned.  Counsel  say:  "So  far,  however,  as  the  obli- 
gations arising  under  this  written  agreement  are  concerned,  it 
is  admitted  by  appellants  that  they  are  bound  thereby,  not  be- 
cause it  was  in  its  inception  their  contract,  but  because  they  rat- 
ified it  and  adopted  it  as  their  own.  They  are  now  and  have  at 
all  times  been  willing  to  stand  by  the  obligations  arising  out  of 
that  instrument.^' 

But  the  contention  is,  that  the  defendants  were  entitled  to 
appropriate  the  first  lumber  received  by  them  to  the  pajrment  of 
the  commission,  and  hence  the  plaintiff  cannot  maintain  this 
action;  and  in  support  of  this  contention  counsel  cite  section 
1657  of  the  Civil  Code,  which  provides :  ^f  no  time  is  specified 
for  the  performance  of  an  act  required  to  be  performed,  a  rea- 
sonable time  is  allowed.  If  the  act  is  in  its  nature  capable  of  be- 
ing done  instantly — as,  for  example,  if  it  consists  in  the  payment 
of  money  only — ^it  must  be  performed  immediately  upon  the 
thing  to  be  done  being  exactly  ascertained/' 

It  is  true  the  general  rule  is  that  a  broker,  who  undertakes  to 
sell  another's  land  at  a  fixed  price  and  within  a  given  time  for 
a  stipulated  commission,  has  earned  and  is  entitled  to  his  com- 
mission when  he  has  found  a  purchaser  who  is  able,  ready,  and 
willing  to  take  the  land  at  the  price  and  within  the  time  named 

But  it  was  clearly  proved  at  the  trial  of  this  case  that,  contem- 
poraneously with  the  execution  of  the  written  agreements,  it  was 
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orally  agreed  between  Harris  and  Wolters  that  the  commission 
was  not  to  be  taken  out  of  the  first  lumber  received  by  Harris, 
but  he  was  to  wait  for  the  payment  of  his  commission  until  all 
the  lumber  had  been  shipped,  the  contract  completed,  and  Wol- 
ters had  received  payment  for  his  land.  This  testimony  was  all 
objected  to  by  defendants,  but,  as  no  time  was  definitely  fixed  in 
the  written  agreements  for  the  payment  of  the  conunission,  it 
was  properly  held  admissible  and  received.  (Sivers  v.  Sivers, 
97  Cal.  518.) 

It  is  earnestly  insisted,  however,  that  the  defendants,  other 
than  Harris,  were  not  bound  by  the  oral  agreement,  and  that  the 
court  erred  in  rendering  judgment  against  them. 

Without  following  the  able  and  quite  elaborate  arguments  of 
the  respective  counsel  upon  this  point,  we  deem  it  enough  to  say 
that,  looking  at  all  the  facts  and  circumstances  attending  the 
transaction  as  shown  by  the  record,  it  must,  in  our  opinion,  be 
held  that  all  the  defendants  were  bound  by  the  oral  agreement, 
and  were  therefore  not  entitled  to  appropriate  the  lumber  in- 
volved in  this  case  to  the  payment  of  the  said  commission. 

It  follows  that  the  judgment  and  order  appealed  from  should 
be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[S.  F.  No.  77«.    Department  Two.— December  4,  1897.] 

JAMES  STAJTLEY,  Administrator,  etc.,  Appellant,  v.  JAMES 
W.  GILLEN"  et  al.,  Eespondents. 

Dismissal  of  Aonow — ^Want  op  Pbosecittiow — ^Dklat  in  Sebvigb  of 
Summons — Discretion — Constbuction  of  Code. — Subdivision  7  of 
section  581  of  the  Code  of  Civil  Procedure,  providing  that  no  act- 
ions shall  be  further  prosecuted,  and  all  actions  shall  be  dismissed 
unless  summons  shall  have  been  issued  within  one  year  and  shall 
have  been  served  within  three  years  after  the  commencement  of  the 
action,  is  not  to  be  construed  as  meaning  that  plaintiff  may  have 
the  full  time  limited  thereby  in  all  cases;  but  it  is  still  discreticm- 
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ary  with  the  court,  as  it  was  prior  to  the  amendment  of  that  sec- 
tion, to  dismiss  the  action  for  improper  delay  in  the  prosecution  of 
it,  even  though  the  summons  be  issued  and  served  within  the  time 
limited  by  the  code. 

Id. — Rule  not  Fixed  or  Cebtaix — Oi^estion  as  to  Abuse  of  Disobe- 
TiON. — ^There  is  no  fixed  or  certain  rule  as  to  the  dismissal  of  an 
action  for  want  of  prosecution  in  cases  in  which  the  dismissal  is 
not  made  compulsory  by  the  Code  of  Civil  Procedure;  and  where 
there  is  no  dispute  as  to  the  facts,  the  only  question  is  whether 
there  is  an  abuse  of  discretion  in  dismissing  the  action  in  view  of 
the  particular  drcum stances  of  the  case.  The  facts  of  this  case 
reviewed,  and  the  dismissal  held  not  an  abuse  of  discretion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alameda 
County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion. 

Steams  &  Elliott,  for  Appellant. 

Nye  &  Kinsell,  for  Eespondent  Simeon  Stivers. 

Thomas  C.  Huxley,  for  Bespondents  Thomas  Lial  and  Mark 
Lyons. 

CHIPMAN,  C— The  complaint  was  filed  May  10,  1893.  The 
summons  was  served  on  all  the  defendants  except  Gillen,  who  has 
not  been  served,  on  May  4,  1896.  On  May  5,  1896,  defendant 
Stivers  served  notice  of  motion  to  dismiss  the  action  on  the 
ground  of  imreasonable  delay  in  the  service  of  the  summons  and 
in  the  prosecution  of  the  action.  Defendants  Lial  and  Lyons 
gave  a  similar  notice,  and  on  June  1,  1896,  the  court  rendered 
judgment  of  dismissal  as  to  all  the  defendants;  as  to  Gillen 
on  the  motion  of  the  court.  The  hearing  was  upon  the  papers 
on  file  in  the  action  and  upon  affidavits.  Plaintiff  appeals  from 
the  judgment  and  upon  bill  of  exceptions. 

There  is  no  dispute  as  to  the  facts.  The  only  question  is 
whether  there  was  abuse  of  discretion.  Section  581,  subdivision 
7,  of  the  Code  of  Civil  Procedure  provides  that  no  action  shall  be 
further  prosecuted  and  all  actions  shall  be  dismissed  unless  sum- 
mon^  shall  have  issued  within  one  year  and  shall  have  been 
served  within  three  years  after  the  commencement  of  the  action. 
Before  this  section  was  amended,  the  power  to  dismiss  the  action 
for  the  causes  named  was  wholly  discretionary.    Now  it  is  com- 
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pulaory  where  the  Bnmmons  is  not  issued  within  one  year  and 
served  within  three  years.  The  code,  however,  does  not  mean 
that  the  plaintiff  may  have  the  full  time  in  aU  cases ;  it  is  still 
discretionary  with  the  court  to  dismiss,  as  before  the  amend- 
ment, even  though  summons  be  issued  and  served  within  the 
time.  The  cases  are  numerous  illustrating  the  circumstances 
under  which  the  discretion,  as  exercised  by  the  lower  court,  will 
be  affirmed  or  reversed,  but  they  furnish  no  fixed  or  certain  rule, 
fo  the  obvious  reason  that  no  two  cases  present  the  same  facts. 
"Each  particular  case  presents  its  own  peculiar  features,  and  no 
ironclad  rule  can  justly  be  devised  applicable  alike  to  all." 
(First  Nat  Bank  v.  Nason,  115  Cal.  626.) 

The  showing  made  by  defendants  in  support  of  their  motion 
is  very  brief;  it  is  that  plaintiff  and  defendants  served  are  well 
acquainted  with  each  other,  and  reside  about  three  miles  apart 
and  have  met  frequently — Stivers  and  plaintiff  at  least  month- 
ly; that  defendants'  residences  were  well  known  to  plaintiff,  and 
they  had  resided  where  they  now  reside  in  Alameda  county  for 
over  twenty  years,  and  that  there  is  no  good  reason  why  they 
were  not  sooner  served  with  summons.  They  do  not  deny 
knowledge  of  the  pendency  of  the  action,  and  it  is  deposed,  upon 
information  and  belief,  that  defendant  Stivers  ^Tmew  that  said 
action  had  been  brought,"  but  no  similar  statement  is  made  as 
to  the  other  defendants.  The  motion  was  opposed  by  the  affi- 
davit of  one  R.  F.  Marshall,  who  claims  upon  information  to  be 
an  heir  at  law  of  plaintiff's  intestate  and  her  deceased  husband. 
Earl  Marshall,  who  died  intestate  in  said  county.  One  of  the 
plaintiff's  attorneys  also  makes  affidavit.  The  complaint  charges 
fraud  and  undue  influence  on  the  part  of  defendants  resorted  to 
by  them  to  compass  the  conveyance,  without  consideration,  to 
them  of  certain  real  property  belonging  to  said  Earl  Marshall 
in  his  lifetime.  The  complaint  goes  back  to  the  year  1828,  when 
defendant  Stivers,  as  a  child  of  three  years,  was  taken  into  Mar- 
shall's family  and  thence  to  manhood  was  supported  by  Marshall 
and  treated  as  one  of  the  family;  it  avers  how  Stivers  gradually 
attained  undue  influence  over  his  foster  parent;  how  in  1865 
Marshall  became  converted  to  Mormonism,  how  in  1879  Gillen 
came  upon  the  scene  and  by  reason  of  his  religious  fellowship 
with  Marshall  was  able  to  and  did  assist  Stivers  in  his  design 
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upon  MarshalFs  property,  which  was  fully  accomplished  before 
Marshall's  death  in  1881.  It  is  alleged  on  information  and  be- 
lief that  Marshall's  surviving  widow  was  crazy ;  that  Stivers  ad- 
ministered on  MarshalFs  estate  to  further  carry  out  his  fraudu- 
lent purpose;  that  a  small  amount  of  property  only  was  inven- 
toried and  that  was  set  apart  to  the  widow ;  that  the  widow  died 
in  1888 ;  that  no  administration  of  her  estate  was  undertaken  lui- 
til,  in  1893,  when  the  public  administrator,  at  the  request  of  said 
E.  F.  Marshall,  who  claims  to  act  as  the  agent  of  a  large  number 
of  nonresident  heirs,  took  out  letters  on  her  estate.  Marshall 
states  in  his  affidavit  that  the  public  administrator  declines  to 
advance  any  money  in  the  litigation,  the  purpose  of  the  action 
being  to  call  Stivers  to  account  and  to  subject  the  property  by 
him  fraudulently  taken  from  Marshall  to  administration;  that  he 
did  not  sooner  serve  defendants  because  he  wanted  to  learn  the 
whereabouts  of  Gillen  before  serving  anybody,  lest  a  knowledge 
of  the  action  would  come  to  Gillen  and  he  would  avoid  being 
called  as  a  witness ;  that  he  had  done  much  corresponding  to  find 
Gillen  without  avail;  that  the  case  required  much  preparation 
and  investigation ;  that  there  were  many  heirs  who  had  to  be  cor- 
responded with;  that  they  were  poor  and  widely  scattered,  and  he 
had  been  unable  to  get  the  funds  necessary  to  prosecute  the  ac- 
tion ;  that  anothr  reason  for  not  serving  the  resident  defendants 
was  that  they  were  at  hand  and  could  be  served  at  any  time,  and 
that  knowing  of  the  pendency  of  the  action  they  could  have  ap- 
peared voluntarily  had  they  so  desired  and  had  the  action  pressed 
to  trial. 

This  brief  outline  of  the  complaint  is  sufficient  to  show  the 
importance  of  the  action  to  defendants,  who  must  now  be  quite 
advanced  in  years.  Stivers  was  three  years  old  in  1828  and  must 
now  be  seventy-two  years  old.  The  fraudulent  acts  alleged  in- 
volve transactions  many  years  back.  In  justice  to  defendants, 
they  should  have  been  brought  promptly  into  court  and  given 
an  opportimity  to  meet  these  grave  charges.  As  to  the  excuses 
offered  for  not  having  done  so,  we  think  the  court  was  warranted 
in  holding  them  to  be  of  little  weight.  They  would  have  appealed 
with  more  effect  if  made  and  supported  upon  motion  for  a  con- 
tinuance of  the  trial  after  issues  framed.  We  cannot  see  any 
good  excuse  for  the  delay  arising  from  Marshall's  desire  to  keep 
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the  fact  of  the  pendency  of  the  action  from  Gillen,  There  is 
nothing  in  the  showing  to  justify  the  belief  that  the  case  could 
be  brought  to  trial  within  any  reasonable  time;  it  is  not  stated 
ihjBLi  a  single  witness  has  been  found  to  sustain  the  allegations  of 
fraud  in  the  complaint,  all  of  which  are  stated  on  information  or 
belief;  it  appears  that  the  agent  of  the  alleged  heirs  has  no  funds 
with  which  to  prosecute  the  action;  that  he  "was  compelled  to 
efiPect  an  organization  amongst  said  heirs  for  the  purpose  of  get- 
ting funds  for  the  prosecution  of  the  suit,"  but  the  funds  are  not 
yet  forthcoming  and  the  organization  is  still  in  embryo.  Mar- 
shall states  that  Oillen  is  a  necessary  party  to  the  action,  but 
the  time  within  which  he  could  be  served  expired  before  the  mo- 
tion was  heard,  and  the  alleged  purpose  of  the  delay  can  no 
longer  be  accomplished. 

It  seems  quite  clear  to  our  minds  that  the  learned  judge  did 
not  abuse  the  discretionary  power  given  him,  and  that  the  judg- 
ment of  dismissal  should  be  affirmed. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
of  dismissal  is  affirmed. 

Henshaw,  J.,  McFarland,  J.,  Temple,  J. 


[L.  A.  No.  803.     Department  Two. — December  6,  1897.] 

S.  P.  DENISON  et  al..  Respondents,  v.  AENOLD  BURRELL 
et  al.,  Appellants. 

Mbchanios'  Lizns — Building  CJontract  uxdeb  Oira  Thousand  Dol- 
lars— Rights  of  Contracting  Parties — Construction  op  Code. 
Where  the  contract  price  for  the  erection  of  a  building;  is  less  than 
one  thousand  dollars,  the  provisions  of  section  1184  of  the  Code  of 
Civil  Procedure,  relative  to  the  mode  and  time  of  payment,  and  the 
withholding  of  a  percentage  of  the  contract  j)rice  for  the  benefit 
of  lienholders,  are  not  applicable;  and  it  is  permissible  for  the  par- 
ties to  contract  for  the  payment  of  the  whole  amount  before  the 
commencement  of  the  work,  or  after  the  completion  of  the  building. 

Id. — ^Abandonment  of  Contract — Completion  of  Building  by  Owner 
— ^RiGHis  of  Lien  .  Claimants. — The  contract  for  less  than  one 
thousand  dollars  being  valid,  the  liens  of  mechanics  and  material 
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men  cannot  be  claimed  for  a  greater  amount  than  the  sum  due  and 
unpaid  to  the  contractor;  and  if  nothing  was  due  the  contractor  at 
the  time  of  hia  abandonment  of  the  contract,  and  he  was  to  be 
paid  by  the  terms  of  the  contract  only  upon  completion  of  the  build- 
ing, liens  cannot  be  claimed  for  a  proportional  part  of  the  contract 
price  earned  at  the  date  of  abandonment  by  the  contractor,  and  if 
the  building  is  completed  by  the  owner  of  the  building  substantially 
as  called  for  by  the  contract,  the  amount  available  for  the  liens 
of  those  who  had  furnished  labor  or  materials  to  the  contractor 
would  be  only  the  excess  of  the  contract  price  remaining  in  the 
owner's  hands  after  payment  of  the  cost  of  completion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County.    J.  W.  McKinley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Murphy  &  Gottschalk,  and  Augustus  A.  Montano,  for  Appel- 
lants. 

Sheldon  Borden,  B.  M.  Hanna,  and  Borden  &  Carhart,  for  Be- 
spondents. 

HENSHAW,  J. — This  is  an  appeal  from  the  judgment  ren- 
dered against  defendants  in  an  action  for  the  foreclosure  of  a 
materialman's  lien.  The  facts  were  stipulated,  and  upon  them 
the  court  rendered  the  judgment  complained  of.  The  stipula- 
tion of  facts  is  under  agreement  of  the  parties  made  a  part  of  the 
judgment-roll,  and  may  here  be  considered  as  the  findings  upon 
which  the  judgment  was  based.  (MiUler  v,  Rowell,  110  Cal. 
318.) 

Defendant  Metcalf  had  entered  into  a  contract  with  defendant 
Burrell  whereby  he  agreed  to  erect  a  frame  cottage  for  the  latter. 
The  price  was  the  sum  of  seven  hundred  and  sixty  dollars,  pay- 
able, under  the  terms  of  the  contract,  upon  the  completion  of  the 
building  by  Metcalf  and  its  acceptance  by  the  owner.  Metcalf 
proceeded  with  the  work  imtil  the  sixteenth  day  of  April,  1895, 
when  he  abandoned  it.  At  the  time  of  the  abandonment  his  con- 
tract was  half  completed.  Plaintiffs,  materialmen,  had  furnished 
material  to  Metcalf  to  the  value  of  two  hundred  and  forty-three 
dollars  and  sixty  cents,  which  material  was  actually  used  in  the 
construction  of  the  building.  Upon  April  20th  Burrell  served 
notice  upon  Metcalf  declaring  his  willingness  and  ability  to  per- 
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form  his  part  of  the  contract,  and  calling  upon  Metcalf  to  do  the 
same.  Metcalf  absolutely  refused  to  proceed  further  with  the 
work,  when,  upon  May  1,  1895,  Burrell  caused  work  to  be  re- 
sumed upon  the  building,  and  completed  it  on  the  first  day  of 
June,  substantially  in  the  manner  called  for  under  the  Metcalf 
contract.  In  so  completing  the  building  he  actually  and  nec- 
essarily expended  the  sum  of  six  hundred  and  seventy-six  dollars. 
No  part  of  the  contract  price  had  been  paid  by  Burrell  to  Met- 
calf, as  under  the  terms  of  that  contract  the  whole  amoimt  of 
seven  hundred  and  sixty  dollars  was  to  be  paid  only  upon  the 
completion  and  acceptance  of  the  building.  After  the  comple- 
tion of  the  building,  and  upon  June  8,  1895-,  Burrell  served  no- 
tice upon  plaintijff  that  there  remained  in  his  hands  of  the  con- 
tract price  the  sum  of  eighty-four  dollars,  which  he  was  pre- 
pared to  pay,  as  the  court  might  direct,  to  the  holders  of  valid 
liens.    Upon  the  tenth  day  of  June  plaintiffs'  lien  was  filed. 

The  court  adjudged  that,  as  half  of  the  work  under  the  Met- 
calf contract  had  been  done,  there  was,  measured  by  the  con- 
tract price,  the  sum  of  three  hundred  and  eighty  dollars  in  the 
hands  of  Burrell  available  for  the  payment  of  liens,  and  decreed 
a  lien  in  favor  of  plaintiffs  for  the  amount  sued  for,  with  attor- 
ney's fees  and  costs. 

The  contract  price  being  less  than  one  thousand  dollars,  the 
provisions  of  section  1184  of  the  Code  of  Civil  Procedure  rela- 
tive to  the  mode  and  time  of  payment,  and  the  withholding  of 
a  percentage  of  the  contract  price,  are  not  applicable.  It  was 
permissible  for  the  parties  to  contract  for  the  payment  of  the 
whole  amount  to  the  contractor  bifore  the  commencement  of 
the  work,  or,  as  was  done  in  this  case,  to  contract  that  payment 
should  not  be  made  until  the  whole  building  was  completed. 
(Kerckhoff-Cvzner  etc.  Co.  v.  Cummings^  86  Cal.  22.)  The  cases 
upon  which  respondent  relies,  and  which  he  contends  oppose  this 
construction,  are  those  of  Dunlop  v.  Kennedy,  102  Cal.  443,  and 
Golden  Oate  Lumber  Co.  v.  Sahrhacher,  105  Cal.  114,  but  these 
cases  both  had  to  do  with  contracts  where  the  price  exceeded  one 
thousand  dollars,  and  they  are  therefore  inapplicable. 

The  contract  being  valid,  it  follows  and  is  admitted  that  plain- 
tiff's lien  could  not  be  for  an  amount  greater  than  the  sum  in 
defendants'  hands  due  and  unpaid  to  the  contractor  under  the 
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-contract  at  the  time  of  abandonment.  But,  under  the  tenns  of 
this  contract,  there  was  nothing  due  the  contractor  until  the 
completion  of  the  building.  Defendant  Burrell  had  the  un- 
doubted right  to  proceed  with  the  construction,  and  to  complete 
it,  as  he  did,  substantially  as  called  for  by  the  contract.  So  do- 
ing, the  amount  available  for  the  liens  of  those  who  had  fur- 
nished materials  or  labor  to  the  contractor  would  be  only  the 
excess  of  the  contract  price  remaining  in  the  owner's  hands  after 
the  payment  of  the  cost  of  completion.  (Oibson  v,  Wheeler,  110 
Cal.  243.)  The  case  is  in  principle  exactly  what  it  would  have 
been  had  the  owner,  before  the  filing  of  the  lien,  paid  to  the 
contractor  all  of  the  contract  price  excepting  eighty-two  dollars. 
In  such  a  case,  the  contract  being  valid,  no  lien  for  a  greater 
amoimt  could  be  permitted.  (Wiggins  v.  Bridge,  70  Cal.  437.) 
The  judgment  appealed  from  is  reversed  and  the  cause  re- 
manded. 

McFarland,  J.,  and  Temple,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  110.    In  Bank.— December  6,  1897.] 

MAEY  M.  SMITH,  Respondent,  v.   NELSON   SMITH,   Ap- 

pellant. 

HonoN  FOB  New  Tbial — Bill  of  Exceptions — Erbohs  of  Law — Speci- 
fications.— Where  a  motion  for  a  new  trial  is  based  upon  a  bill  of 
exceptions  no  specifications  of  errors  of  law  are  required,  in  order 
to  secure  their  consideration  by  the  trial  court  or  by  the  appellate 
court. 

Id. — ^Review  upon  Appeal — Ebrobs  without  Pbejuoice. — ^A  judgment 
will  not  be  reversed  for  mere  technical  errors  of  law,  which  are  ot 
too  little  consequence  to  be  substantially  prejudicial. 

I>ivoBCE — Extbeme  Cbueltt — Gbievous  Mental  Suffebing — Annoy- 
ing Conduct — Vile  Epithets — Impaibment  of  Health — Pleading 
— Findings — Sufficiency  of  Evidence. — In  an  action  for  divorce 
upon  the  ground  of  extreme  cruelty  of  the  defendant  in  causing 
grievous  mental  suffering  to  the  plaintiff,  by  an  annoying  course  of 
conduct,  and  by  the  use  of  vile  and  indecent  epithets,  and  charges 
of  unchastity,  it  is  not  necessary  to  allege  or  show  that  impair- 
ment of  health  resulted  from  the  conduct  of  the  defendant  toward 
the  plaintiff;  and  where  there  was  evidence  tending  to  sustain  the 
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allegations  of  the  complaint  as  to  the  acts  and  probative  fact^  of 
cruelty  causing  the  grievous  mental  suffering  alleged,  and  the  court 
found  that  they  were  committed  by  the  defendant,  and  that  defend- 
ant, by  his  conduct,  willfully  inflicted  upon  plaintiff  grievous  men- 
tal pain  and  suffering,  "thereby  greatly  impairing  her  health,"  the 
finding  as  to  the  impairment  of  plaintiff's  health  is  unnecessary, 
and  it  is  immaterial  whether  that  part  of  the  finding  was  or  was 
not  justified  by  the  evidence. 

Id; — Condonation  op  Crukltt — Question  of  Fact — Finding. — 
Whether  a  cruel  and  offensive  course  of  conduct  has  been  condoned 
is  a  question  of  fact;  and  a  finding  that  the  acts  of  cruelty  com- 
mitted by  the  defendant  have  never  been  condoned  by  the  plaintiff 
is  a  finding  of  fact,  and  not  of  a  conclusion  of  law;  and  it  is  un- 
necessary and  improper  that  the  finding  should  set  forth  any  agts 
or  declarations  bearing  as  evidence  upon  the  fact  of  condonation. 

Id. — Express  Agreement  to  Condone  Required— Mere  Cohabitation 
AND  Restoration  to  Marital  Rights  Insufficient. — Under  sec- 
tion 118  of  the  Civil  Code,  a  course  of  offensive  .or  cruel  conduct 
constituting  a  cause  of  divorce,  cannot  be  condoned  by  mere  cohabi- 
tation, or  passive  endurance,  or  conjugal  Idndness,  unless  accompan- 
ied by  an  express  agreement  to  condone;  and  an  answer  alleging 
that  the  plaintiff  freely  cohabited  with  the  defendant,  and  restored 
him  to  his  marital  rights,  without  alleging  that  these  acts  were  ac- 
companied by  an  express  agreement  to  condone,  does  not  raise  an 
issue  of  condonation. 

Id. — Conclusions  of  Law. — It  is  not  necessary  to*  insert  in  the  conclu- 
sions of  law  in  an  action  for  divorce  on  the  ground  of  extreme  cru- 
elty that  defendant  has  been  guilty  of  extreme  cruelty  toward  plain- 
tiff, or  that  plaintiff  has  not  been  guilty  of  extreme  cruelty  toward 
the  defendant,  or  that  plaintiff  has  never  condoned  the  acts  of  ex- 
treme cruelty  on  the  part  of  the  defendant;  but  it  is  sufficient  to 
state  as  a  general  conclusion  of  law  that  plaintiff  is  entitled  to  a 
decree  dissolving  the  bonds  of  matrimony  heretofore  existing  be- 
tween the  plaintiff  and  the  defendant,  and  decreeing  plaintiff  and 
defendant  each  to  be  forever  absolutely  released  from  the  bonds  of 
matrimony  and  all  the  obligations  arising  therefrom,  with  such 
other  specific  conclusions  as  relate  to  the  custody  of  the  children, 
the  division  of  the  community  property,  etc. 

Id. — Insufficient  Recrimination — Omission  to  Find  Immaterial. — 
When  the  facts  averred  by  way  of  recrimination  in  the  answer  of 
the  defendant  are  insufficient  to  authorize  or  justify  a  decree  of  di- 
vorce in  his  favor,  if  he  had  sued  thereupon,  and  the  evidence  fails 
to  disclose  such  facts  as  would  justify  the  conclusion  that  they 
constituted  extreme  cruelty  on  the  part  of  the  plaintiff,  as  defined 
by  the  Civil  Code,  the  omission  to  find  upon  the  recriniinatcry 
matter  in  the  answer  is  immaterial,  and  is  not  ground  for  reversal. 

Id. — Corroboration  of  Plaintiff's  Testimony. — ^The  principal  object 
of  the  rule  requiring  corroboration  of  the  evidence  of  the  plaintiff 
is  to  prevent  collusion;  and  where  it  is  clear  that  there  is  no  coi- 


Dec.  1897.]  Smith  v.  Smith.  185 

luBion  and  the  defendant's  testimony,  though  conflicting  with  that 
of  the  plaintiff  in  many  of  its  details,  in  the  more  important  mat- 
ters was  corroboratiTe  of  the  plaintiff's  testimony,  which  was  also 
corroborated  in  certain  respects  by  other  testimony,  the  corrobora- 
tion is  sufficient. 

Id. — ^Motion  pob  New  Trial — ^Newlt  Discovebed  Evidence — Lettebs 
FROM  Plaintiff — Condonation — Insufficient  Showing. — Alleged 
newly  discovered  evidence  of  a  letter  from  the  plaintiff  to  the  de- 
fendant, claimed  to  be  evidence  of  condonation,  a  copy  of  which  was 
proved  at  the  trial  to  be  in  the  possession  of  plaintiff,  and  of  which 
defendant  might  then  have  requested  the  production,  and^  if  not 
produced,  might  have  applied  for  postponement  of  the  trial  for  a 
reasonable  time  to  enable  him  to  find  the  original,  is  not  ground 
,  for  a  new  trial,  and  especially  not  where  it  appears  that  the  letter, 
at  most,  was  only  evidence  of  conjugal  kindness,  and  did  not  tend 
to  show  an  express  agreement  to  condone  the  offensive  course  of  con- 
duct of  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County  and  from  an  order  denying  a  new  trial.  J.  W. 
McKinley,  Judge. 

The  facts  are  stated  in  the  opinion  rendered  in  Department 
Two. 

Isidore  B.  Dockweiler,  and  J.  Brousseau,  for  Appellant. 

J.  6.  Bossiter,  for  Eespondent. 

McFARLAND,  J. — ^When  this  case  was  in  Department  the 
judgment  and  order  appealed  from  were  affirmed  upon  an  opin- 
ion prepared  by  Mr.  Commissioner  Haynes.  After  further  con- 
sideration, we  are  satisfied  with  the  conclusion  there  reached, 
and  with  the  opinion  then  delivered  as  to  the  points  therein  dis- 
cussed. But  the  appeal  was  inadvertently  considered  as 
though  the  motion  for  a  new  trial  had  been  based  upon  a  state- 
ment of  the  case,  and  certain  rulings  as  to  the  admissibility  of 
evidence  were  not  considered  because  not  included  in  the  speci- 
fications of  errors.  As  a  fact,  however,  the  part  of  the  trans- 
cript which  contains  the  evidence  and  rulings,  although  substan- 
tially a  statement,  is  designated  as  a  '^ill  of  exceptions,^'  and  in 
such  case,  under  the  code  and  former  decisions,  no  specifications 
of  errors  of  law  are  required.  When  this  inadvertence  was  called 
to  the  attention  of  the  court  by  the  appellant,  in  a  petition  for  a 
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hearing  in  Bank,  the  petition  was  granted.  Counsel  for  appel- 
lant were,  therefore,  not  in  fault  in  not  specifying  the  alleged 
errors.  The  only  additional  questions  to  be  considered  are 
whether  or  not  the  court  below  committed  a  reversible  error  in 
either  of  the  nilings  referred  to  in  points  "third,"  "fourth,** 
"fifth,''  "sixth,"  "seventh,"  "eighth,"  "ninth"  and  "tenth"  of 
appellant's  opening  brief.  The  case  was  tried  by  the  court  sit- 
ting without  a  jur}'.  We  have  examined  the  alleged  errors  com- 
plained of  in  the  points  above  mentioned,  and  we  do  not  con- 
sider it  necessary  to  discuss  them  in  detail.  Most  of  the  rulings 
complained  of  were  correct;  and  if  any  of  them  could  be  consid- 
ered as  technically  erroneous  they  are  of  too  little  consequence 
to  be  in  any  substantial  sense  prejudicial  errors  which  would 
warrant  a  reversal  of  the  judgment. 

The  judgment  and  order  appealed  from  are  aflSrmed. 

Harrison,  J.,  Van  Fleet,  J.,  Garoutte,  J.,  and  Henshaw,  X, 
concurred. 

The  following  is  the  opinion  of  Mr.  Commissioner  Haynes,  ap- 
proved April  30,  1897,  in  Department  Two : 

ITAYNES,  C. — This  appeal  is  from  a  judgment  of  divorce 
granted  the  plaintiff,  and  from  an  order  denying  defendant's 
motion  for  a  new  trial,  based  upon  the  insufficiency  of  the  evi- 
dence to  justify  certain  findings  and  also  upon  an  affidavit  of  al- 
leged newly  discovered  evidence. 

The  notice  of  intention  to  move  for  a  new  trial  also  specified  as 
one  of  grounds  of  said  motion:  "Errors  in  law  occurring  at 
the  trial  and  excepted  to  by  the  defendant."  The  statement  as 
settled  shows  a  large  number  of  rulings  upon  the  admission  of 
evidence,  which  were  excepted  to  by  the  defendant;  but  none  of 
these  rulings  are  specified  as  errors  in  the  specifications  upon 
which  the  motion  for  a  new  trial  was  heard,  and  therefore  can- 
not be  considered.  (Code  Civ.  Proc,  sec.  659;  People  v.  Central 
Par.  R.  R.  Co.,  43  Cal.  3dS;BagnaU  v.  Roach,  76  CaL  106;  Boh- 
ncri  V.  Bohnert,  95  Cal.  445.)  The  fact  that  counsel  for  the  re- 
spective parties  discuss  these  various  rulings  in  their  briefs  does 
not  authorfze  this  court  to  consider  them.  The  presumption  is, 
that  they  were  disregarded  by  the  court  below  in  passing  upon  the 
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motion.  (Code  Civ.  Proc,  sec.  659,  subd.  3;  Pico  v.  Cohn,  67 
Cal.  268.) 

The  groTmd  of  divorce  alleged  by  the  plaintiff  is  extreme  cru- 
elty. Defendant,  in  addition  to  denials,  pleaded  condonation, 
and  by  way  of  recrimination,  but  without  seeking  for  a  divorce 
against  the  plaintiff,  charged  that  the  plaintiff  was  guilty  of  ex- 
treme cruelty  toward  him. 

The  principal  question  made  is  that  the  third  finding  is  not 
justified  by  the  evidence.  This  finding,  after  reciting  the  prin- 
cipal probative  facts  charged  in  the  complaint,  and  finding  that 
they  were  committed  by  defendant,  concluded  as  follows :  *'And 
the  court  finds  that  defendant,  by  his  conduct  toward  the  plain- 
tiff as  aforesaid,  did  willfully  inflict  upon  plaintiff  grievous  men- 
tal pain  and  suffering,  thereby  greatly  impairing  her  health.*' 

It  is  specified  that  the  finding  that  plaintiff's  health  was  great- 
ly impaired  is  not  justified  by  the  evidence,  and  a  like  specifica- 
tion is  made  to  the  several  findings  of  probati^  facts  upon  which 
is  based  the  finding  that  grievous  mental  pain  and  suffering  was 
inflicted  by  the  defendant. 

Whether  plaintiflE's  health  was  impaired  or  not  it  was  not  nec- 
essary to  flnd.  If  it  was  in  fact  greatly  impaired,  and  such  im- 
pairment was  shown  to  be  the  result  of  defendant's  treatment, 
it  would  tend  to  characterize  such  treatment  as  extreme  cruelty ; 
but,  in  order  to  justify  a  finding  of  extreme  cruelty,  it  is  not 
necessary  that  such  impairment  of  health  is  shown  to  have  re- 
sulted, nor  is  it  necessary  to  be  alleged  in  the  complaint.  (Barnes 
V.  Barnes,  96  Cal.  171.)  The  sufficiency  of  the  finding  would  not 
be  affected  if  the  words  "thereby  greatly  impairing  her  health" 
had  been  omitted,  and  therefore  we  need  not  inquire  whether  the 
evidence  justified  that  part  of  the  finding.  As  to  the  essential 
part  of  this  finding,  it  is  only  necessary  to  say  that  there  was  evi- 
dence given  by  and  on  behalf  of  the  plaintiff  to  the  effect  that 
without  sufficient  provocation  on  the  part  of  the  plaintiff,  and 
without  any  reasonable  grounds  therefor,  the  defendant  called 
plaintiff  a  whore,  a  hog,  and  a  hypocrite,  that  she  was  untrue  to 
him,  that  he  accused  her  when  she  was  ill  of  having  contracted 
her  disease  by  illicit  intercourse  with  other  men  while  she  was 
absent  visitiag  her  parents  in  Illinois,  it  not  appearing  that 
such  illness  was  of  a  character  indicating  such  origin,  and  that  it 
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was  repeated  after  he  had  visited  a  physician  with  her  and  was 
told  by  the  doctor  that  it  was  not  of  that  character. 

Defendant  in  his  answer  admitted  that  he  did  at  one  time 
charge  her  with  having  so  contracted  said  illness,  but  that  that 
was  more  than  seven  years  ago.  The  plaintiff  testified,  how- 
ever, that  it  was  repeated  on  September  12,  1893,  about  six  weeks 
before  this  suit  was  commenced;  that  defendant  then  said:  '1 
didn't  believe  those  insinuations  at  the  time,  but  because  you  get 
so  excited  now  I  believe  them."  It  will  be  observed  that  while 
the  defendant  in  his  answer  admitted  that  seven  years  before  he 
did  charge  the  plaintiff  with  having  contracted  her  illness  by 
illicit  intercourse,  he  did  disavow  a  present  belief  in  the 
truth  of  the  charge. 

Much  of  the  testimony  was  seriously  conflicting;  but  there  was 
evidence,  apparently  credible,  sufficient  to  support  the  finding  of 
extreme  cruelty,  and  which  the  trial  court,  charged  with  the  duty 
of  determining  thd  credibility  of  the  witnesses  and  the  weight  of 
the  evidence,  found  to  be  true.  It  may  here  be  added  that  the 
life  of  these  parties  had  been  unhappy  for  many  years,  and  there 
are  in  the  complaint  several  minor  allegations  of  particular  acts 
of  alleged  cruelty  committed  by  the  husband,  and  many  of  these 
are  included  in  the  third  finding,  and  found  to  be  true,  and  these 
several  findings  are  attacked  and  argued  by  appellant.  These 
need  not  be  specially  noticed,  since  if  not  justified  by  the  evi- 
dence it  would  not  affect  the  sufficiency  of  the  finding  in  the 
particulars  we  have  noticed,  though  we  find  evidence  tending  to 
sustain  each  of  them. 

It  is  also  contended  that  there  is  no  finding  upon  the  plea  of 
condonation  tendered  by  the  defendant.  The  court  found  that 
said  acts  of  cruelty  have  never  been  condoned  by  the  plaintiff; 
but  this,  counsel  say,  is  only  a  conclusion  of  law.  Counsel  are 
mistaken.  Whether  an  offense  has  been  condoned  is  a  question 
of  fact.  Being  an  operation  of  the  mind  it  is  evidenced  by  acts 
or  declarations,  but  evidence  of  the  existence  of  a  fact  has  no 
proper  place  in  a  finding.  Section  118  of  the  Civil  Code  pro- 
vides :  "Where  the  cause  of  divorce  consists  of  a  course  of  offen- 
sive conduct,  or  arises  in  case  of  cruelty  from  successive  acts  of 
ill-treatment  which  may  aggregately  constitute  the  offense,  co- 
habitation, or  passive  endurance,  or  conjugal  kindness,  shall  not 
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be  evidence  of  condonation  of  any  of  the  acts  constituting  snch 
cause,  unless  accompanied  by  an  express  agreement  to  condone.'^ 
It  might  be  suflBcient  to  say  upon  this  point  that,  if  the  finding 
in  question  is  a  conclusion  of  law,  the  allegation  which  is  sup- 
posed to  have  raised  the  issue  is  also  a  conclusion  of  law,  and 
therefore  raised  no  issue;  for  though  the  answer,  in  connection 
with  the  allegation  that  plaintifE  "condoned  said  alleged  charges 
of  extreme  cruelty,"  also  alleged  that  she  "freely  cohabited  with 
him  and  restored  him  to  his  marital  rights,"  did  not  allege  that 
these  acts  were  "accompanied  by  an  express  agreement  to  con- 
done," which  the  code  makes  essential. 

Appellant  in  his  brief  specifies  three  particulars  in  which  he 
claims  that  the  findings  are  sufficient  to  support  the  judgment, 
viz.,  that  "the  conclusions  of  law  in  said  findings  fail  to  specify : 
1.  That  defendant  has  been  guilty  of  extreme  cruelty  toward 
plaintifE;  2.  That  plaintiff  has  not  been  guilty  of  extreme  cru- 
elty toward  defendant ;  and  3.  That  plaintiff  l^s  never  condoned 
the  acts  of  extreme  cruelty  on  the  part  of  the  defendant. 

The  first  conclusion  of  law  drawn  by  the  court  from  the  find- 
ings is :  "That  plaintiff  is  entitled  to  a  decree  of  this  court  dis- 
solving the  bonds  of  matrimony  heretofore  existing  between  the 
plaintiff  and  defendant,  and  decreeing  plaintiff  and  defendant 
each  to  be  forever  absolutely  released  from  the  bonds  of  matri- 
mony and  all  the  obligations  arising  therefrom." 

The  remaining  conclusions  of  law  relate  to  the  custody  of  the 
children,  the  division  of  the  community  property,  etc. 

Such  conclusion  of  law  as  that  above  quoted  was  held  sufficient 
in  Murphy  v.  Snyder,  67  Cal.  461,  and,  it  may  be  added,  is  the 
more  common  form  in  which  conclusions  of  law  are  stated. 

Again,  appellant  contends  that  the  judgment  should  be  re- 
versed upon  the  ground  that  there  are  no  findings  upon  the 
charges  of  extreme  cruelty  alleged  against  the  plaintiff  in  de- 
fendant's recriminatory  answer.  Section  122  of  the  Civil  Code 
is  as  follows :  'TRecrimination  is  a  showing  by  defendant  of  any 
cause  of  divorce  against  the  plaintiff  in  bar  of  the  plaintiflPs 
cause  of  divorce."  In  order  to  defeat  the  plaintifPs  cause  of 
action,  the  recriminatory  answer  must  allege  facts  which,  if 
proved,  would  authorize  or  justify  a  decree  of  divorce  in  his  fa- 
vor if  he  had  sued  therefor,  and  the  evidence  must  be  sufficient 
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to  stLstain  such  of  the  allegations  of  fact  as  would  justify  the 
conclusion  that  they  constituted  extreme  cruelty  as  defined  by 
the  Civil  Code. 

If  this  answer  had  been  presented  as  a  complaint  for  divorce, 
and  the  court  had  found  the  several  acts  and  things  complained 
of  in  the  language  in  which  they  are  alleged,  we  do  not  think  it 
would  have  justified  a  decree  of  divorce. 

In  White  v.  White,  82  Cal.  427,  452,  the  failure  of  the  trial 
court  to  find  upon  the  issue  of  extreme  cruelty  pleaded  by  the 
defendant  in  recrimination  was  considered.  The  court  said: 
"The  court  is  of  opinion  that  the  evidence  on  this  issue  was  in- 
sufficient to  have  sustained  or  justified  a  finding  by  the  court 
below  of  extreme  cruelty  by  plaintiff  to  defendant.  ...  As  the 
evidence  would  not  have  justified  a  finding  of  extreme  cruelty 
on  the  part  of  the  plaintiff,  and  as  this  court  would  have  reversed 
for  such  a  finding,  as  not  justified  by  the  evidence,  if  it  had  been 
made,  it  will  not  reverse  for  want  of  sxich  finding  and  send  the 
cause  back  for  a  finding  upon  such  issue.'* 

That  on  one  occasion  the  plaintiff,  imder  provocation,  said: 
"I  don't  love  you  V'  whilst  always  before  protesting  that  she  loved 
him ;  that  concerning  the  allegation  that  she  had  instructed  their 
children  that  her  authority  was  paramount,  the  controversy  was, 
in  substance,  that  she  wished  to  educate  them  in  her  religious 
belief,  which  was  different  from  his.  He  testified  that  "one  day 
she  came  and  sat  down  by  my  side  and  threw  her  arms  round  my 
neck  and  said,  ^Nelson,  do  let  me  teach  the  children  the  Chris- 
tian religion,  and  let  us  get  along  together.'  I  couldn't  refuse 
under  those  circumstances,  and  I  said,  'All  right,  if  we  can  get 
along  together  I  will  give  up  that  point,' "  and  that,  while  it 
was  still  a  subject  of  discussion  between  them,  it  was  almost  en- 
tirely dropped  during  the  last  two  years.  Nowhere  in  his  evi- 
dence did  he  make  the  broad  assertion  charged  in  his  answer. 
Concerning  the  allegation  that  she  had  refused  to  cohabit  with 
him,  "ever  since  the  twenty-sixth  day  of  October,  1893,"  it  is 
sufficient  to  say  that  the  complaint  in  this  action  was  filed  the 
next  day  after  the  date  mentioned ;  nor  are  any  instances  of  the 
display  of  temper  or  passion  given,  either  in  said  answer  or  in 
the  evidence,  which  would  be  sufficient  to  support  a  finding  of 
extreme  cruelty.    The  allegations  that  plaintiff  is  extravagant 
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and  lazy,  and  neglected  her  necessary  housework,  are  negatived 
in  the  findings. 

A  point  made  by  appellant,  that  should  have  been  noticed  in 
another  connection,  is  that  plaintiffs  testimony  relative  to  the 
acts  of  the  defendant,  which  are  alleged  to  constitute  cruelty,  is 
not  corroborated. 

As  to  what  constitutes  corroborating  evidence  in  suits  for  di- 
vorce, see  Evans  v.  Evans,  41  Cal.  103,  108.  It  is  sufficient  to 
say  that  defendant's  testimony,  while  conflicting  with  that  of  the 
plaintiff  in  many  of  the  details,  yet  in  the  more  important  mat- 
ters was  corroborative  of  the  plaintiff's  testimony.  Other  testimony 
might  also  be  referred  to.  The  principal  object  of  the  rule  is  to 
prevent  collusion,  and  in  this  case  it  is  clear  there  is  no  collusion. 

In  support*  of  his  motion  for  a  new  trial  defendant  read  his 
affidavit,  in  which  was  set  out  a  copy  of  a  letter  written  to  him 
by  the  plaintiff  which  reads  as  follows : 

"At  Home,  Oct.  2d,  '93. 

'T)ear  Husband :  Henry  handed  me  your  note  this  morning ; 
on  opening  it  I  discovered  a  check  for  $5  as  a  present  for  my 
birthday.  Please  accept  thanks  for  same,  also  for  your  kind 
wishes.    Please  accept  my  best  wishes  for  your  future  as  well. 

'^ith  love  I  am  yours, 

"MOLLIE.'' 

It  is  contended  that  this  letter  proves  that  the  husband's  acts 
of  cruelty  were  condoned,  and  that  a  new  trial  should  have  been 
granted  because  of  this  newly  discovered  evidence. 

The  affidavit  is  "that  before  and  at  the  trial  of  the  action  he 
searched  for  and  endeavored  to  find  the  letters  and  correspond- 
ence between  plaintiff  and  defendant,  for  the  purpose  of  using 
them  at  said  trial  as  evidence  therein ;  that  since  the  said  trial  I 
have  unexpectedly  found  a  letter,"  etc.,  setting  out  the  above 
quoted  letter. 

Upon  cross-examination,  plaintiff  testified  that  she  kept  copies 
of  all  the  letters  she  wrote  to  the  defendant,  and  had  them  then. 

If  the  defendant  had  been  unable  to  find  letters  he  desired  to 
use  in  evidence,  upon  being  informed  that  plaintiff  had  copies 
of  them  he  should  have  requested  the  production  of  this  letter, 
and  if  it  was  not  produced  he  could  properly  apply  to  the  court 
for  a  postponement  of  the  trial  for  a  reasonable  time  to  enable 
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him  to  find  it.  But  if  it  had  been  produced  it  wafl  insufficient  to 
prove  condonation,  since  it  does  not  show  "an  express  agreement 
to  condone/*  as  required  by  section  118  of  the  Civil  Code.    At 
most  it  was  only  evidence  of  "conjugal  kindness." 
The  judgment  and  order  appealed  from  should  be  affirmed. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[L.  A.  No.  170.     In  Bank.— December  7,  1897.] 

EMIL  LEHXHARDT,  Respondent,  v.  FRANK  S.  JENMNGS 
et  al..  Appellants. 

Fees  of  Sheriff — ^Levt  under  Execution — Judgment  Lien — Attach- 
ment— Notice  of  Sale — Ilu:oal  Exaction  of  Fees — ^Reoovert 
Back. — ^A  sheriff  can  exact  legal  fees  only  for  such  acta  as  are  nec- 
essary to  a  full  performance  of  his  duty,  so  as  to  protect  him 
against  any  charge  of  dereliction,  and  for  none  others;  and  where 
the  judgment  under  which  real  property  is  sold  under  execution  is 
a  lien  upon  the  land  sold,  it  is  a  sufficient  seizure  and  levy  under 
the  execution,  to  give  the  statutory  notice  of  sale  of  the  land  under 
the  execution,  and  the  sheriff  cannot  legally  exact  fees  for  levying 
the  execution  upon  the  land  in  such  cases  in  the  manner  in  whicb 
a  writ  of  attachment  is  levied,  and  fees  illegally  exacted  for  such 
levy  may  be  recovered  back  from  the  sheriff  by  the  judgment  debtor 
or  his  assignee. 

Id. — ^Lands  of  Record  in  Names  of  Third  Parties — ^Mode  of  Levt  <» 
Execution — Interest  of  Defendant. — ^The  fact  that  some  of  the 
land  upon  which  the  sheriff  levied  stood  on  the  records  of  the  coun- 
ty in  the  name  of  persons  not  parties  to  the  writ  does  not  require 
that  the  levy  of  the  execution  should  be  different  in  case  of  such 
land,  nor  that  there  should  be  any  notice  other  than  that  given  to 
the  general  public  by  the  ordinary  posting  and  advertisement  of 
sale;  and,  in  such  case,  the  judgment  lien,  levy,  and  sale  can  only 
operate  on  such  interest  in  the  land  as  may  be  In  fact  owned  by 
the  defendant. 

Jurisdiction — Amount  in  Controversy — Prater. — ^The  prayer  of  a 
complaint  is  not  conclusive  of  the  jurisdiction  of  the  superior  court 
if  the  record  shows  on  its  face  that  the  dispute  concerning  an 
amount  within  the  competence  of  that  court  to  consider  is  feigned 
and  not  real. 

APPEAL  from  a  judgment  of  the  Superior   Court   of    San 
Diego  County.  W.  L.  Pierce,  Judge. 
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The  facts  are  stated  in  the  opinions  rendered  in  Department 
One  and  in  Bank. 

A.  H.  Sweet,  for  Appellants. 

Trippett  &  Neale,  for  Eespondent. 

Haines  &  Ward  as  Amici  Curiae,  also  for  Bespondent. 

BRITT,  C. — A  decision  was  rendered  in  Department  directing 
the  reversal  of  the  judgment  obtained  by  plaintifE  in  this  cause, 
on  the  ground  that  the  case  was  not  cognizable  in  the  superior 
court,  the  amount  in  controversy  appearing  on  the  record  as  pre- 
sented to  be  less  than  three  hundred  dollars.  Subsequently,  on 
the  petition  of  respondent,  accompanied  by  a  suggestion  of  dim- 
inution of  the  record  and  a  certified  copy  of  matter  said  to  have 
been  omitted  therefrom,  a  hearing  in  Bank  was  ordered  by  the 
court;  not,  as  we  understand,  because  the  conclusion  of  the  De- 
partment was  considered  to  be  erroneous  on  the  record  as  filed, 
but  because  this,  when  supplemented  by  said  omitted  matter,  was 
deemed  to  show  a  case  of  which  the  court  below  had  jurisdiction. 

The  more  material  facts  are  stated  in  the  former  opinion;  it 
may  be  added  that  some  part  of  the  lands  levied  uppn  stood  on 
the  records  of  the  county  in  the  names  of  persons  not  parties  to 
the  execution.  The  county  was  joined  as  a  defendant  for  the 
reason,  apparently,  that  its  treasury,  and  not  the  sheriff  person- 
ally, is  the  ultimate  beneficiary  of  the  fees  collected  by  him.  We 
are  to  inquire  what  things  were  necessary  to  be  done  by  the  sher- 
iff in  order  to  make  a  proper  levy  of  an  execution,  on  lands  al- 
ready subject  to  the  lien  of  the  judgment  on  which  the  writ  was 
issued ;  not  merely  the  procedure  which  would  make  a  subsequent 
sale  of  the  land  good  in  favor  of  a  purchaser  and  against  the  de- 
fendant in  the  execution  (which  was  the  question  decided  in 
Blood  V.  Light,  38  Cal.  649,  99  Am.  Dec.  441),  but  what  acts  were 
necessary  to  a  full  performance  of  the  officer^s  duty  so  as  to  pro- 
tect him  against  any  charge  of  dereliction ;  for  such  acts  he  might 
claim  legal  fees,  but  for  none  others.  The  substance  of  those  pro- 
visions of  the  Code  of  Civil  Procedure  which  most  nearly  touch 
the  subject  is  as  follows:  Section  542  relates  to  the  method  of  exe- 
CXIX.    Cal.— 13. 
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cuting  a  writ  of  attachment ;  real  property  standing  upon  the  rec- 
ords of  the  county  in  the  name  of  the  defendant  must  be  at- 
tached by  filing  with  the  recorder  of  the  county  a  copy  of  the 
writ,  a  description  of  the  property  attached,  and  a  notice  that  it 
is  attached,  and  by  leaving  like  papers  with  an  occupant,  if  any ; 
and  if  no  occupant,  then  by  posting  the  same  on  the  property.  If 
real  property  of  the  defendant  is  held  in  the  name  of  some  other 
person  the  mode  of  attachment  prescribed  is  varied  to  meet  the 
exigency  of  such  a  case,  notice  to  such  other  person  being  pro- 
vided for.    Section  671  makes  a  docketed  judgment  a  lien  upon 
all  unexempt  real  property  of  the  defendant  in  the  county.    Sec- 
tion 682  relates  to  the  form  of  the  writ  of  execution;  when  the 
judgment  is  a  lien  on  real  property,  and  suflScient  personalty  is 
not  found,  the  sheriflf  is  required  to  satisfy  the  judgment  out  of 
the  real  property  belonging  to  defendant  on  the  day  when  the 
judgment  was  docketed,  etc.    Section  688  provides  that  all  prop- 
erty (not  exempt  by  law)  seized  and  held  under  attachment  in 
the  action  is  liable  to  execution.    "And  all  other  property,  both 
real  and  personal,  or  any  interest  in  either  real  or  personal  prop- 
erty    .     .     .    may  be  attached  on  execution  in  like  manner  as 
upon  writs  of  attachment.    .    .    .    Until  a  levy,  property  is  not 
affected  by  the  execution.^'    Section  691 :  "The  sheriff  must  exe- 
cute the  writ  against  the  property  of  the  judgment  debtor  by 
levying  on  a  sufficient  amount  of  property,  if  there  be  sufficient ; 
collecting  or  selling  the  things  in  action,  and  selling  the  other 
property,''  etc.    Section  692  provides  that  before  the  sale  of  real 
property  on  execution  notice  thereof  must  be  given  for  twenty 
days  by  posting  notices  in  the  township  or  city  where  the  prop- 
erty is  situated  and  by  publication  in  a  newspaper  of  the  county. 
It  is  seen  that  section  691  makes  the  levying  of  the  writ  a  part 
of  the  process  of  executing  it.    The  term  "levy,''  when  employed 
to  connote  the  acts  by  which  an  officer  manifests  the  intent  to 
appropriate  land  to  the  satisfaction  of  an  execution,  and  when 
not  defined  by  statute,  has  considerable  elasticity  of  meaning ;  so 
probably  for  the  reason  that  as  the  common  law  permitted  no 
levy  of  the  writ  on  lands,  it  devised  no   procedure   for   that 
purpose.    In  one  state,  a  statute  provided  that  a  '*levy"  should 
be  understood  to  be  the  actual  seizure  of  property  by  the  officer 
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executing  the  writ;  it  was  held  that  this  applied  only  to  prop- 
erty capable  of  being  seized;  that  it  was  not  necessary  to  enter 
on  land  to  make  a  levy ;  and  that  the  law  was  silent  as  to  what 
should  be  the  evidence  of  a  levy  on  this  species  of  property. 
(Duncan  v.  Matney,  28  Mo.  368;  77  Am.  Dec.  575.)  In  Louis- 
iana only,  it  appears,  is  the  levy  on  land  assimilated  to  that  of 
goods,  and  the  officer  is  required  to  take  and  hold  actual  posses- 
sion {Pipkin  V.  Sheriff,  36  La.  Ann.  781) ;  quite  in  contrast  with 
which  practice  is  the  doctrine  in  North  Carolina  that  the  levy 
"may  be  made  in  the  office,  although  it  [the  land]  may  be  ten 
miles  distant  and  the  officer  has  never  seen  it.*'  {Bland  v,  WhiU 
field,  1  Jones,  125.  See,  also,  2  Freeman  on  Executions,  sec.  280 
a;  8  Ency.  of  PI.  &  Pr.,  511,  et  seq.) 

In  Wood  V.  Colvin,  5  Hill,  228,  it  was  held  that  when  the  judg- 
ment on  which  execution  has  issued  is  a  lien  upon  land  it  is  un- 
necessar}'  to  make  a  formal  levy  of  the  writ  before  proceeding  to 
sell ;  and  this  has  been  said  here  to  be  the  correct  rule.  {Bagley 
V.  Ward,  37  Cal.  132;  99  Am.  Dec.  256.)  But  the  statute  (Code 
Civ.  Proc,  sec.  691)  evidently  contemplates  that  levying  is  some- 
thing different  from  selling,  and  it  is  urged  in  support  of  the  ap- 
peal that  the  levy  thus  required  must  be  made  in  the  manner  de- 
scribed in  section  688,  viz.,  "in  like  manner  as  upon  writs  of  at- 
tachment,** by  filing  a  copy  of  the  writ  in  the  office  of  the  re- 
corder, etc.  Upon  careful  consideration,  our  conclusion  is  dif- 
ferent; the  purpose  of  the  provisional  remedy  of  attachment  is 
to  obtain  security  for  the  satisfaction  of  any  judgment  that  may 
be  recovered  in  the  action  (Code  Civ.  Proc,  sec.  537) ;  so  the 
purpose  of  attaching  under  the  writ  of  execution,  as  permitted  by 
section  688,  is  to  obtain  security  for  the  satisfaction  of  a  judg- 
ment previously  recovered;  but,  when  such  judgment  is  already 
a  lien,  the  main  object  of  an  attachment  has  been  accomplished. 
Again,  if  to  levy  an  execution  on  lands  in  obedience  to  said  sec- 
tion 691  necessarily  means  attaching  them  in  like  manner  as 
npon  writs  of  attachment,  then  although  there  may  have  been 
first  a  regular  statutory  levy  of  a  writ  of  attachment  in  the  action, 
the  lien  of  which  was  preserved  by  the  judgment  {Porter  v.  Pico, 
55  Cal.  174),  it  would  still  be  indispensable,  when  the  execution 
issues,  to  repeat  with  the  latter  writ  the  proceedings  taken  under 


196  Lehnhardt  v.  Jennings.  [119  CaL 

the  fonner,  which  would  seem  to  be  mere  futility.  (Beaion  v, 
Beid,  111  Cal.  484.) 

In  Bagley  v.  Ward,  supra,  the  court  seems  to  have  been  dis- 
posed to  concede  that  by  the  provision  that  "property  may  be  at- 
tached on  execution  in  like  manner  as  upon  writs  of  attachment/' 
then  contained  in  section  217  of  the  practice  act,  the  legislature 
intended  to  require,  in  all  cases,  for  the  levy  of  an  execution,  the 
filing  in  the  recorder's  office  of  a  copy  of  the  writ  with  a  descrip- 
tion of  the  property  levied  upon,  as  in  the  case  of  an  attach- 
ment; *l)ut/'  said  the  court,  'however  this  may  have  been,  it 
is  now  too  late  to  insist  on  that  construction.  The  practice  has 
been  almost  uniform  since  the  adoption  of  that  provision  in  1851, 
to  omit  the  filing  of  a  copy  of  the  execution  in  the  recorder's 
office."  Bagley  v.  Ward  illustrates  the  practice  then  under- 
stood to  be  prevalent;  there  has  been  no  change  in  the  stat- 
utes material  to  the  question  since  that  time;  and,  of  course,  if 
filing  a  copy  of  the  writ  in  the  recorders  office  might  be  omitted, 
so  might  the  other  steps  necessary  to  the  levy  of  a  writ  of  attach- 
ment. The  clause  of  section  688  that,  "until  a  levy,  property  is 
not  affected  by  the  execution,"  has  no  bearing  in  the  present  con- 
troversy.    (Blood  V.  Light,  supra,) 

It  was  remarked  in  Southern  Cat.  etc.  Co,  v.  Ocean  Beach  Ho- 
tel Co.,  94  Cal.  223,  28  Am.  St.  Rep.  115,  that  the  act  of  the  offi- 
cer by  which  he  indicates  the  particular  property  which  he  intends 
to  sell  under  the  execution  is  called  a  levy  The  conclusion  stated 
more  at  large  by  Shaw,  C.  J.,  in  Hall  v,  Crocker,  3  Met.  245,  is 
similar:  "The  statute  having  fixed  upon  no  specific  act  which 
will  constitute  the  seizure  of  land  on  execution,  the  court  are  of 
the  opinion  that  when  an  execution  has  been  delivered  to  an  offi- 
cer, with  directions  to  levy  the  same  on  the  real  estate  of  the 
debtor,  and  the  officer  accepts  the  execution  with  such  directions, 
and  consents  and  undertakes  to  execute  it,  any  act  done  by  him 
in  pursuance  of  that  purpose  is  a  beginning  to  execute  it,  and 
constitutes  a  seizure;  and  the  making  of  a  memorandum  which 
enables  him  to  fix  the  date  of  such  act,  and  make  his  return,  is 
sufficient  for  this  purpose."  With  us,  the  officer  is  required  to 
give  notice  of  the  sale  of  real  property  under  execution  by  post- 
ing notices  thereof  in  the  township  or  city  where  the  property 
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is  situated,  and  by  publication  in  a  newspaper.  (Code  Civ.  Proc., 
sec.  692.)  Notice  thus  given  is  certainly  an  unequivocal  act 
manifesting  the  intent  of  the  officer  to  appropriate  the  described 
property  to  sale  for  the  satisfaction  of  the  writ,  and,  in  our  opin-. 
ion,  is  a  sufficient  levy  in  any  case  where  the  judgment  is  a  lien 
on  the  property  to  be  sold.  In  a  case  in  the  New  York  court  of 
appeals  a  question  arose  upon  the  effect  of  a  statute  relating  to 
the  execution  'of  process  *T)y  seizure  of  or  levy  on  money  or 
other  property  in  pursuance  thereof;^*  a  sheriff  holding  such 
process  advertised  for  sale  certain  real  property  thereunder,  and 
this  was  held  to  constitute  a  sufficient  "seizure"  within  the  mean- 
ing of  the  statute.  (Union  etc,  Inst,  v,  Anderson,  83  N.  Y.  174.) 
We  are  safe  in  saying  that  if  it  was  a  sufficient  seizure  it  was  also 
a  sufficient  levy. 

It  is  not  perceived  that  the  case  is  affected  by  the  circumstance 
that  some  of  the  land  on  which  the  sheriff  levied  stands  on  the 
records  of  the  county  in  the  names  of  persons  not  parties  to  the 
writ.  The  judgment  lien  or  the  levy  or  the  subsequent  sale  could 
in  no  event  operate  on  any  interest  in  the  land  not  in  fact  owned 
by  the  defendant.  WTiile  it  may,  possibly,  be  desirable  that  third 
persons  thus  situated  should  be  apprised  specially  of  the  proceed- 
ing, yet  the  law  has  not  so  provided.  Their  position  is  no  worse 
than  that  of  persons  who  claim  land  by  title  paramount  to  that 
of  a  mortgagor  or  other  defendant  in  a  suit  where  sale  of  the 
property  is  specifically  decreed ;  the  process  issued  to  enforce  such 
a  judgment  (Code  Civ.  Proc,  sec.  684)  is  always  executed  with- 
out notice  other  than  that  given  to  the  general  public  by  the  or- 
dinary posting  and  advertisement.  The  judgment  appealed  from 
should  be  affirmed. 

Chipman,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  affirmed. 

Temple,  J.,        Henshaw,  J.,        McFarland,  J., 
Harrison,  J.,      Garoutte  J. 

The  following  is  the  decision  rendered  in  Department  One, 
March  10,  1897,  referred  to  in  the  foregoing  opinion: 
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BRITT,  C. — Plaintiff  sues,  as  the  assignee  of  one  Hinton,  to 
recover  from  defendant  Jennings  (who  is  sheriff  of  the  defend- 
ant county)  money  paid  by  Hinton  to  Jennings,  as  fees  demand- 
ed by  the  latter  for  official  services  in  the  levy  of  a  writ  of  exe- 
cution. Allegations  appear  in  the  complaint  showing  with  con- 
siderable detail  that  the  question  arose  between  Hinton  and  the 
sheriff  whether,  in  levying  an  execution  issued  on  an  ordinary 
money  judgment,  which  judgment  has  become  a  lien  on  real 
property  of  the  debtor,  lands  subject  to  the  lien  must  be  attached 
in  the  manner  in  which  a  writ  of  attachment  is  levied,  under  sec- 
tion 542  of  the  Code  of  Civil  Procedure,  the  sheriff  claiming  that 
course  to  be  proper.  It  is  averred  that  the  sheriff  demanded  "the 
fees  hereinafter  specified,  which  fees  were  paid  the  said  Jennings 
under  protest."  The  fees  so  specified  were  for  proceedings  taken 
by  the  officer  in  accordance  with  said  section  542,  and  amounted 
to  one  hundred  and  seventeen  dollars  and  forty  cents.  Then  oc- 
cur the  following  allegations :  "That  said  defendant  demanded 
of  said  Hinton  the  sum  of  two  hundred  dollars,  in  addition  to 
said  sums  heretofore  stated,  all  of  which  sums  the  said  Jennings 
agreed  to  return  to  said  Hinton  if  said  demand  was  not  legal. 
.  .  .  And  plaintiff  alleges  that  all  of  said  charges  and  suras  paid 
as  aforesaid  are  illegal/'  etc.  The  prayer  is  for  judgment  in  the 
sum  of  three  hundred  and  seventeen  dollars  and  forty  cents.  The 
complaint  was  not  verified,  and  the  answer  was  a  general  denial. 
The  court  made  findings  containing  a  recital  that  the  parties 
agreed  upon  the  same  as  true.  These  show  that  the  sheriff,  in 
executing  the  writ,  attached  numerous  parcels  of  land  in  the 
manner  alleged  by  plaintiff,  and  charged  and  was  paid  therefor 
the  sum  of  one  hundred  and  seventeen  dollars  and  sixty-five 
cents;  and  for  this  amount  the  court. rendered  judgment  in  favor 
of  plaintiff.  No  reference  is  made  in  the  findings  to  a  demand 
by  the  sheriff,  or  payment  to  him,  of  anything  beyond  said  sum 
of  one  hundred  and  seventeen  dollars  and  sixty-five  cents. 

In  our  opinion,  the  record  discloses  no  cause  of  action  of  which 
the  superior  court  has  orip:inal  jurisdiction.  In  order  that  juris- 
diction may  be  exercised  by  that  court  in  an  action  at  law  for 
the  recovery  of  money  only,  the  constitution  requires  that  the 
demand  in  suit  shall  amount  to  three  hundred  dollars.  (Const., 
art.  6,  sec.  5.)    It  is  well  settled  that  in  such  actions  the  amount 
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sued  for  determines  the  jurisdiction  of  the  court.  But  in  the 
cases  pertaining  to  the  subject  an  actual  dispute  concerning  an 
amount  within  the  jurisdiction  of  the  court  to  consider  appeared 
prima  facie  from  the  record  {Dashiell  v.  Slingerland,  60  Cal. 
€53 ;  Bailey  v.  Sloan,  65  Cal.  387 ;  Lord  v.  Goldberg,  81  Cal.  596 ; 
15  Am.  St.  Rep.  82,  and  others) ;  and  it  has  never  been  held  that 
the  prayer  of  the  complaint  should  conclude  the  question  of  jur- 
isdiction, regardless  of  the  allegations  on  which  it  is  founded. 
(See  Jackson  v.  Whartenby,  5  Cal.  94.)  In  this  case,  there  is  no 
semblance  of  real  controversy  over  any  simi  greater  than  that  for 
which  the  court  gave  judgment.  It  is  alleged  in  the  complaint 
that  the  sheriff  demanded  two  hundred  dollars  in  addition  to  the 
specified  fees  for  attaching  the  land;  but  it  is  not  stated  upon 
what  pretext  he  made  such  additional  demand,  nor  wherein  its 
illegality  consisted,  if  it  was  illegal,  nor  that  it  was  paid.  Both 
the  contents  and  the  omissions  of  the  findings  tend  to  confirm 
the  inference  that  the  only  substantial  purpose  of  the  statement 
relating  to  an  additional  demand  of  two  hundred  dollars  by  the 
sheriff  is  to  give  color  to  the  prayer  for  a  sum  suflScient  to  author- 
ize the  court  to  take  cognizance  of  the  action.  If  it  was  deemed 
desirable  to  have  an  authoritative  decision  of  the  question  of  the 
sheriff's  duty  under  the  writ,  the  law  has  provided  methods  com- 
petent for  that  purpose,  and  not  obnoxious  to  any  provision  of 
the  constitution. '  We  recommend  that  the  judgment  be  reversed, 
and  the  cause  remanded,  with  directions  to  the  court  below  to 
dismiss  the  action. 

Haynes,  C,  and  Searls,  C,  concurred. 


[S.  F.  No.  973.    Department  Two. — December  8,  1897.] 

W.  B.  HELLINGS  et  al.,  Appellants,  v.  HENEIETTA  DTJVAL 
et  aL,  Respondents. 

Appeal — Informal  Certificate  to  Transcript — ^Motion  to  Dismiss — 
Ijcate  to  Add  Certificate. — ^An  appeal  will  not  be  dismissed  on  a<^ 
count  of  an  informal  certificate  to  the  transcript,  where  the  appel- 
lant produces  a  proper  certificate,  and  he  will  be  allowed  to  add 
such  certificate  to  the  record. 
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Id. — Omission  of  Parts  of  Judgment  Roll — Dismissal — ^Exceptions 
TO  Transcript. — The  objection  that  some  portiooB  of  the  judgment- 
roll  have  been  omitted  from  the  transcript  is  not  ground  for  the 
dismissal  of  an  appeal,  in  the  first  instance;  but  the  remedy  of  the 
respondent  Is  to  notify  appellant  of  his  exceptions  to  the  trans- 
cript, at  least  five  days  before  the  hearing  of  the  appeal,  under  rule 
XV  of  this  court.  The  appellant  will  then  have  an  opportunity 
to  supply  the  papers,  and,  failing  to  do  so,  must  take  the  risk  of 
having  his  appeal  dismissed. 

MOTION"  to  dismiss  an  appeal  from  a  judgment  of  the  Supe- 
rior Court  of  the  City  and  County  of  San  Francisco.  James  M. 
Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  M.  Osmont,  and  Charles  H.  Hubbs^  for  Appellants. 

Henry  S.  Foote,  and  Sidney  M.  Van  Wyck,  Jr.,  for  Bespond- 
ents. 

TEMPLE,  J. — This  is  a  motion  to  dismiss  the  appeal  from 
the  judgment,  on  the  ground  that  the  time  for  filing  the  tran- 
script on  appeal  has  expired  and  no  transcript  has  been  filed,  and 
because  the  pretended  record  which  was  filed  contains  no  copy 
of  the  judgment-roll. 

The  first  ground  is  based  upon  the  informal  certificate  to  the 
transcript.  The  appellant  has  produced  a  proper  certificate, 
which  we  think  he  should  be  allowed  to  add  to  his  record.  This 
disposes  of  the  first  point. 

The  objection  that  some  portions  of  the  judgment-roll  have 
been  omitted  is  not  a  ground  for  the  dismissal  of  an  appeal.  The 
remedy  of  the  respondent  in  such  case  is  to  notify  the  appellant 
of  his  exceptions,  at  least  five  days  before  the  hearing  of  the 
appeal,  under  rule  XV  of  this  court.  The  appellant  will  then 
have  an  opportunity  to  supply  the  papers,  and,  failing  to  do  so, 
must  take  the  risk  of  having  his  appeal  dismissed. 

Appellant  is  allowed  to  amend  the  certificate  to  the  transcript, 
and  thereupon  the  motion  to  dismiss  is  denied. 

McFarland,  J.,  and  Beatty,  C.  J.,  concurred. 
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[Grim.  Nob.  308  and  368.    In  Bank.^-December  8,  1897.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  HENRY  THEO- 
DORE DURRANT,  Appellant. 

Cbihinal  Law— Appeal — Ck)NFE8sioN  ofEbbobs — Ikmediate  Decision 
— Galendab  and  Abgument  Unnecessary. — ^A  criminal  cause  in 
which  the  attorney  general  has  confessed  error^  so  as  necessarily  to 
involve  the  granting  to  the  defendant  appealing  of  all  the  relief 
which  he  seeks  by  his  appeal,  will  be  decided  immediately,  and  it  is 
unnecessary  that  the  cause  should  be  placed  upon  the  calendar,  af- 
ter the  regular  time  for  filing  briefs  has  elapsed,  and  be  orally  ar- 
gued before  the  court  prior  to  the  decision  thereof. 

Id. — Object  op  Ritubs  of  Coubt — Expedition  op  Causes — Request  por 
Delay. — The  rules  of  this  court  for  the  making  up  of  the  calendar, 
and  the  filing  of  briefs,  are  designed  to  expedite  and  not  to  delay 
the  decision  of  causes,  and  have  been  framed  with  a  view  of  giving 
all  parties  ample  opportunity  to  be  heard  before  their  causes  are  de- 
cided against  them;  and  where  error  is  confessed,  and  it  is  legally 
impossible  that  the  defendant  can  have  any  other  or  greater  relief 
than  the  reversal  of  the  order  appealed  from,  a  request  that  the 
cause  be  put  upon  the  calendar  and  argued  prior  to  decision  is 
manifestly  intended  only  for  delay,  and  will  not  be  granted 

Id. — ^HoiadDS — Sentence  op  Death — ^Afpibkance  op  Judohent — Fix- 
ing OP  Subsequent  Date  fob  Execution — Continuance — ^Absence 
OP  Counsel. — When  the  sentence  of  death  of  a  defendant  convicted 
of  murder  has  failed  of  execution  as  the  result  of  an  appeal,  and 
the  judgment  of  conviction  has  been  affirmed  upon  appeal,  the  va- 
lidity of  the  judgment  is  past  question  in  the  superior  court,  and 
it  is  not  error  to  refuse  a  continuance  of  a  hearing  appointed  for 
the  fixing  of  a  subsequent  date  for  the  execution  of  the  sentence, 
merely  becaujBe  of  the  absence  of  a  leading  counsel  in  the  cause, 
and  it  is  sufficient  to  prevent  the  granting  of  a  continuance  that  the 
defendant  was  represented  by  other  competent  coimsel. 

Id. — Inquiry  into  Facts — ^Leoal  Reasons  against  Execution — Ex- 
istence AND  Effect  op  Judgment — Judicial  Notice — Constbuc- 
tion  op  Code. — Section  1227  of  the  Penal  Code,  as  amended  in  1881, 
requiring  the  court  to  inquire  into  the  facts,  upon  a  defendant  being 
brought  before  it,  for  the  fixing  of  a  date  of  execution  of  a  sentence 
of  death  which  for  any  reason  has  not  been  executed,  relates  ex- 
clusively to  an  inquiry  into  facts  bearing  upon  the  question  wheth- 
er there  are  any  legal  reasons  against  the  execution  of  the  judg- 
ment, such  SLB  a  pardon  or  commutation  of  sentence,  etc.,  and  does 
not  necessitate  an  inquiry  by  testimony  or  other  evidence  as  to 
the  existence  of  the  judgment  and  its  legal  effect^  of  which  the  court 
takes  judicial  notice. 

Id. — BuBDEN  UPON  Dependant. — ^The  burden  is  upon  the  defendant  to 
show,  if  he  can,  that  any  legal  cause  exists  against  execution  of  the 
judgment. 
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Id. — Judgment  Obdebino  Confinement  of  Prisoner  in  State's  Prison 
— ^Re8  Adjudigata. — ^The  legal  effect  of  an  explicit  direction  in  the 
judgment  that  the  defendant  should  be  kept  in  close  confinement 
at  San  Quentin  by  the  warden  of  that  prison  from  the  time  of  his 
deliveiy  thereat  until  his  execution,  is  a  question  involved  upon  an 
appeal  from  the  judgment,  and,  so  far  as  the  judgment  is  concerned, 
is  thereby  concluded. 

Id. — SuPERTLUous  Direction — Duty  of  Warden  of  State's  Prison.-— 
It  may  be  true  that  a  direction  to  keep  the  defendant  In  close  con- 
finement has  no  proper  place  in  the  judgment,  but,  if  so,  it  is  su- 
perfluous and  harmless,  it  being,  in  the  absence  of  such  a  direction, 
the  duty  of  the  warden  under  the  statute  to  keep  the  prisoner 
closely  confined  in  the  designated  prison. 

Id. — Imprisonment  Part  of  Punishment  for  Murder — Judgment  not 
Void. — Imprisonment  in  the  penitentiary  pending  execution  is  part 
of  the  punishment  for  murder  provided  by  law;  and  a  judgment 
directing  such  imprisonment  is  not  void  on  the  ground  that  it  im- 
poses a  double  punishment. 

Id. — Refusal  of  Certificate  of  Probable  Cause — ^Appeal — ^Renewal 
OF  Application. — The  remedy  for  the  refusal  of  a  certificate  of 
probable  cause  for  an  appeal  in  a  criminal  case  is  not  by  appeal 
from  the  order  of  refusal,  but  by  renewing  the  application  before  a 
justice  or  justices  of  this  court. 

Id. — Order  Fixing  Date  of  Execution  Appealable — Stat  of  Execu- 
tion— Certificate  of  Probable  Cause — Time  must  be  Allowed 
FOR  Bill  of  Exceptions. — An  order  fixing  the  date  of  execution  of 
a  sentence  of  death,  after  the  original  time  fixed  by  the  sentence 
has  elapsed,  is  appealable  as  beinir  an  order  made  after  final  judg- 
ment affecting  the  substantial  ri^^hts  of  the  defendant;  but  the  ex- 
ecution of  the  sentence  will  not  be  stayed  \mless  there  is  a  certifi- 
cate of  probable  cause,  and  in  order  to  allow  the  justices  of  this 
court  an  opportunity  properly  to  determine  whether  there  is  prob- 
able cause  for  the  appeal,  the  time  fixed  by  the  order  must  be  suffi- 
cient to  allow  the  settlement  of  a  bill  of  exceptions;  and  where  such 
order  fixes  so  short  a  time  as  to  deprive  the  defendant  of  any  op- 
portunity of  getting  a  bill  of  exceptions  or  any  authenticated  rec- 
ord before  this  court,  it  is  erroneous  upon  its  face,  and  a  certificate 
of  probable  cause  will  be  granted  for  an  appeal  therefrom,  and  it 
will  be  reversed  upon  such  appeal. 

APPEALS  from  orders  of  the  Superior  Conrt  of  the  City  and 
County  of  San  Francisco  fixing  the  time  for  the  execution  of  a 
previous  sentence  of  death.     George  H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  H.  Dickinson,  Eugene  N.  Deuprey,  and  Louis  P.  Board- 
man,  for  Appelant. 
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William  P.  Fitzgerald,  Attorney  General,  and  Charles  H. 
Jackson,  Deputy  Attorney  General,  for  Respondent. 

BE  ATT  Y,  C.  J. — ^Two  appeals  entitled  and  numbered  as  above 
are  pending  in  this  court.  Each  is  from  an  order  of  the  superior 
court  fixing  a  day  for  carrying  into  execution  a  sentence  of  death. 
The  case  is  this :  The  defendant  was  convicted  of  murder  in  the 
first  degree  by  a  verdict  involving  the  extreme  penalty.  He  ap- 
pealed from  the  judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial,  but  the  judgment  and  that  order  were  af- 
firmed. (People  V.  Durrani,  116  Cal.  179.)  Upon  the  going  down 
of  the  remittitur,  an  order  was  made  by  the  superior  court  re- 
quiring the  sheriff  of  the  county  to  produce  the  body  of  the  de- 
fendant in  that  court  on  the  tenth  day  of  April,  1897.  On  that 
day,  the  defendant  and  his  counsel  being  present  in  court,  he 
was  informed  by  the  court  of  the  previous  proceedings  in  the 
cause,  and  asked  to  state  any  legal  reason  he  might  have  why 
the  court  should  not  make  an  order  fixing  a  time  for  carrpng 
into  execution  the  judgment  theretofore  pronounced  against  him. 
His  objections  having  been  heard  and  overruled,  an  order  was 
made  directing  his  delivery  within  ten  days  to  the  warden  of  the 
state  prison  at  San  Quentin ;  that  said  warden  keep  him  in  close 
confinement  in  said  prison  until  Friday,  the  eleventh  day  of 
June,  on  which  day  between  sunrise  and  noon,  the  warden  was 
commanded  to  execute  him  by  hanging.  From  this  order  the 
defendant  immediately  took  the  appeal  first  above  entitled.  The 
transcript  of  the  record  was  filed  in  this  court  on  May  8th,  but 
that  was  too  late  to  admit  of  a  submission  and  decision  of  the 
cause  under  the  rules  of  the  court  before  the  day  appointed  for 
the  execution.  Neither  the  people  nor  the  defendant  asked  for 
an  order  to  expediate  the  hearing,  but  the  defendant  applied  to 
the  justices  for  a  certificate  of  probable  cause  for  his  appeal, 
which,  if  granted,  would  have  had  the  effect  of  staying  the  exe- 
cution. No  justice  of  the  court  was,  however,  willing  to  certify 
that  there  was  any  probable  cause  for  the  appeal,  and  the  exe- 
cution would  have  taken  place  except  for  a  habeas  corpus  proceed- 
ing instituted  in  the  circuit  court  of  the  United  States  in  behalf 
of  the  defendant.  His  petition  for  a  writ  of  habeas  corpus  was 
denied  by  the  circuit  court,  but  his  appeal  to  the  supreme  court 
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of  the  United  States  was  allowed,  the  effect  of  which  was  to  stay 
all  proceedings  under  the  judgment  and  order  of  the  state  court. 
Pending  the  procedings  in  the  federal  courts,  by  consent  of  aU 
parties  the  hearing  of  this  appeal  was  continued  from  term  to 
term  until  it  was  finally  submitted  at  Sacramento  in  November. 
Matters  being  in  this  position,  and  the  announcement  having 
been  made  by  telegraph  that  the  supreme  court  of  the  United 
States  had  dismissed  the  defendant's  appeal  in  the  habeaus  corpus 
proceeding,  the  superior  court,  on  the  ninth  day  of  November, 
made  an  order  requiring  the  sheriff  to  produce  the  body  of  the 
defendant  in  court  on  the  following  day,  to  enable  the  court  to 
inquire  into  the  facts  and  to  determine  whether  any  legal  rea- 
sons existed  why  the  judgment  of  death  should  not  be  executed. 
In  obedience  to  this  order  the  defendant  was  brought  into  court 
on  the  tenth  day  of  November,  and  in  the  presence  of  his  coun- 
sel again  informed  of  the  previous  proceedings  in  the  cause,  and 
required  to  state  any  legal  reason  he  might  have  why  a  date 
should  not  be  fixed  for  his  execution. 

In  response  to  this  demand  the  defendant  offered  in  evidence 
certified  copies  of  the  proceedings  in  the  circuit  court  upon  his 
application  for  a  writ  of  habeas  corpus,  from  which  it  clearly  ap- 
peared that  his  appeal  to  the  supreme  court  had  been  regularly 
allowed  and  perfected,  and  that  no  remittitur,  mandate,  or  order 
had  been  received  from  the  supreme  court  showing  any  disposi- 
tion of  that  appeal. 

To  this  showing  by  the  defendant  no  counter-showing  what- 
ever was  made  on  the  part  of  the  people.  The  defendant,  by  his 
counsel,  thereupon  objected  to  any  further  action  by  the  court 
for  want  of  jurisdiction :  1.  By  reason  of  the  pendency  of  the 
appeal  in  the  habeas  corpus  proceeding  in  the  supreme  court  of 
the  United  States ;  and  2.  By  reason  of  the  appeal  pending  in 
this  court  from  the  order  of  April  10,  1897.  The  defenadnt  also 
made  other  objections  which  need  not  be  stated  here.  All  these 
objections  were  overruled,  and  the  court,  on  the  tenth  day  of 
November,  made  an  order  directing  the  execution  of  the  defend- 
ant on  the  12th  of  November,  between  simrise  and  noon. 

From  this  order  the  defendant  immediately  appealed,  but  his 
bill  of  exceptions  was  not  settled  before  the  18th,  perhaps  not 
before  the  22d  of  November,  i.  e.,  from  six  to  ten  days  after  the 
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time  when  the  order  commanded  his  execution.  In  the  mean- 
time, however,  the  supreme  court  being  in  session  at  Sacramento, 
counsel  for  defendant  proceeded  to  that  place,  and  on  the  after- 
noon of  the  eleventh  day  of  November  laid  before  the  justices  a 
copy  of  the  order  of  November  10th,  and  of  some  of  the  proceed- 
ings in  the  superior  court,  certified  by  the  county  clerk,  upon 
which  he  petitioned  for  a  certificate  of  probable  cause  for  his 
appeal,  which  was  immediately  granted  by  the  concurrence  of  six 
out  of  the  seven  justices,  and  certified  to  the  warden  of  San  Quen- 
tin  in  time  to  prevent  the  execution.  A  transcript  of  the  record 
on  this  appeal — ^which  is  the  second  above  entitled — ^was  filed  in 
this  court  on  December  2d. 

On  December  6th  the  attorney  general,  upon  notice  to  counsd 
for  defendant,  moved  to  dismiss  both  appeals  upon  the  ground 
that  the  days  respectively  fixed  by  the  orders  appealed  from  for 
carrying  the  sentence  of  death  into  execution  having  passed,  the 
orders  were  no  longer  of  any  force  and  the  questions  involved 
were  mere  moot  questions  not  calling  for  further  consideration 
by  the  court. 

But  the  court  being  of  the  opinion  that  the  appeals  ought  not 
to  be  dismissed  (People  v.  McNulty,  95  Cal.  594) ,  and  that  there 
were  some  important  points  of  practice  involved  which  ought  to 
be  settled  by  a  speedy  decision,  intimated  that  opinion  from  the 
bench,  whereupon  the  attorney  general  offered  to  submit  the 
second  appeal  (the  first,  as  stated  above,  was  submitted  in  No- 
vember), upon  a  confession  of  error  in  the  order  appealed  from, 
and  asked  an  early  decision  in  both  cases. 

Counsel  for  appellant,  notwithstanding  the  confession  of  error 
which  "necessarily  involved  the  granting  of  all  the  relief  which 
they  seek  by  their  appeal,  viz.,  the  reversal  of  the  order  appealed' 
from,  objected  to  the  submission  of  the  second  appeal,  contend- 
ing that  under  the  rules  of  the  court  the  case  must  go  upon  the 
calendar  after  the  regular  time  for  filing  briefs,  and  be  orally  ar- 
gued before  the  court  prior  to  any  decision. 

This  objection  is  without  merit.  The  rules  for  making  up  the 
calendar  and  filing  briefs  are  designed  to  expedite,  not  to  delay 
the  decision  of  causes,  and  are  framed  with  a  view  of  giving  all 
parties  ample  opportunity  to  be  heard  before  their  causes  are  de- 
cided against  them.    If  there  were  any  substantive  right  of  ap- 
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pellant  to  be  prejudiced  by  an  immediate  submission  of  his  ap- 
peal his  objection  would  not  be  unreasonable,  but  since  the  at- 
torney general  has  confessed  error  and  conceded  that  the  order 
appealed  from  must  be  reversed,  and  since  it  is  legally  impossible 
that  the  appellant  can  ever  have  any  other  or  greater  relief  than 
a  reversal  of  the  order,  it  is  manifest  that  his  objection  is  inter- 
posed only  for  the  purpose  of  delay.  We  shall,  therefore,  consider 
and  decide  both  appeals  together. 

It  is  not  necessary  to  discuss  the  objections  raised  upon  the 
first  appeal  at  any  length,  but  they  will  be  briefly  noticed. 

1.  Prom  the  beginning  of  the  proceedings  in  the  superior  court 
the  defendant  had  the  assistance  of  two  members  of  the  bar  as 
counsel — E.  N.  Deuprey  and  J.  H.  Dickinson.  During  a  por- 
tion of  the  trial  Mr.  Deuprey  was  absent  on  account  of  sickness. 
On  the  tenth  day  of  April,  when  the  defendant  was  required  to 
show  cause  why  a  day  for  his  execution  should  not  bs  fixed,  Mr. 
Dickinson  was  absent,  and  Mr.  Deuprey  moved  for  a  continuance 
upon  that  ground.  It  was  shown  that  Mr.  Dickinson  had  receiv- 
ed due  notice  of  the  time  and  place  fixed  for  the  hearing  of  the 
motion  of  the  people  to  fix  the  date  of  execution.  His  absence, 
under  the  circumstances,  would  not  have  made  the  granting  of 
a  continuance  compulsory,  even  if  his  presence  could  have  been 
of  any  advantage  to  the  defendant.  But  it  could  not,  for  the 
defendant  was  represented  by  his  other  counsel,  Mr.  Deuprey, 
who  was  entirely  competent,  notwithstanding  his  absence  during 
a  portion  of  the  trial,  to  represent  the  defendant  on  this  motion. 
His  plea  for  delay  was  based  upon  the  suggestion  that  General 
Dickinson,  from  his  greater  familiarity  with  the  proceedings,  was 
better  able  than  himself  to  present  some  matters  connected  with 
the  trial  and  affecting  the  validity  of  the  judgment.  But  since 
the  judgment  and  order  denying  a  new  trial  had  just  been  aflSrm- 
ed  in  this  court,  and  a  rehearing  denied,  it  is  clear  that  the  valid- 
ity of  the  judgment  was  past  question  in  the  superior  court.  The 
court  did  not  err  in  refusing  a  continuance. 

2.  It  is  next  contended  that  the  court  "erred  in  refusing  to  in- 
quire into  the  facts  of  the  record,  and  in  refusing  to  have  proof 
made  of  the  condition  of  the  record,  and  the  fact  upon  which  the 
court  might  act  in  the  premises,  as  provided  by  law.*' 

I  state  this  objection  in  the  language  of  counsel.    The  point  of 
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it,  as  I  gather  from  the  briefs,  is  that  the  court  erred  in  not  call- 
ing the  clerk  of  the  court,  and  taking  his  testimony  under  oath 
as  to  the  existence  and  identity  of  the  record  of  the  judgment 
in  the  case  of  People  v.  Durrani,  then  remaining  in  that  court 
and  just  before  finally  affirmed  in  this  court. 

It  is  contended  that  the  failure  to  do  this  was  a  violation  of 
the  provisions  of  section  1227  of  the  Penal  Code  as  amended  in 
1891.  That  section  reads  as  follows :  "If,  for  any  reason,  a  judg- 
ment of  death  has  not  been  executed,  and  it  remains  in  force, 
the  court  in  which  the  conviction  is  had,  on  the  application  of 
the  district  attorney  of  the  county  in  which  the  conviction  is 
had,  must  order  the  defendant  to  be  brought  before  it,  or,  if  he 
is  at  large,  a  warrant  for  apprehension  may  be  issued.  Upon  the 
defendant  being  brought  before  the  court,  it  must  inquire  into 
the  facts,  and,  if  no  legal  reasons  exist  against  the  execution  of 
the  judgment,  must  make  an  order  that  the  warden  of  the  state 
prison  to  whom  the  sheriff  is  directed  to  deliver  the  defendant 
shall  execute  the  judgment  at  a  specified  time.  The  warden 
must  execute  the  judgment  accordingly. 

The  facts  which  this  section  requires  the  court  to 'inquire  into 
relate  exclusively  to  the  question  whether  there  are  any  legal 
reasons  against  the  execution  of  the  judgment,  as  for  instance, 
a  pardon  or  commutation  of  sentence  by  the  executive. 

Of  the  existence  of  the  judgment  and  its  legal  effect  the  court 
takes  judicial  notice.  The  identity  of  the  defendant  with  the 
prisoner  before  the  court  might,  under  conceivable  circumstances, 
become  a  question  of  fact,  but  no  such  question  arose  in  this 
case,  nor  any  other  as  to  which  the  court  was  bound  to  take 
testimony.  The  judgment  was  within  the  judicial  knowledge  of 
the  court  and  the  prisoner  was  before  the  court,  and  the  burden 
was  on  him  to  show,  if  he  could,  that  any  legal  cause  existed 
against  executing  the  judgment.  The  court  did  not  err  in  this 
matter. 

3.  It  is  contended  that  not  only  the  order  of  April  10,  1897, 
but  the  original  judgment  also,  are  void,  because  each  contained 
an  explicit  direction  that  the  defendant  should  be  kept  in  close 
confinement  at  San  Quentin  by  the  warden  of  that  prison  from 
the  time  of  his  delivery  thereat  until  his  execution.  This  was  a 
question  involved  in  the  original  appeal,  and  so  far  as  the  judg- 
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ment  is  concerned  was  thereby  concluded.  However,  if  the  ob- 
jection possessed  any  merit  it  might  be  pressed — ^as  it  is — ^against 
the  order  of  April  10th.  But  it  has  no  merit.  It  may  be  true 
that  a  direction  to  keep  the  defendant  in  close  confinement  has 
no  proper  place  in  the  judgment,  but  if  so  it  is  simply  super- 
fluous and  harmless.  In  the  absence  of  such  a  direction  it  would 
be  the  duty  of  the  warden  under  the  statute  to  keep  the  prisoner 
closely  confined  in  the  designated  prison.  (Pen.  Code,  sees. 
1217-27.)  Close  confinement  does  not  mean  solitary  confinement 
in  the  technical  sense  of  that  expression,  but  only  secure  confine- 
ment within  the  prison  walls. 

Xor  is  the  order  or  judgment  void  because  it  imposes  a  double 
punishment.  It  is  conceded  that  imprisonment  in  the  peniten- 
tiary pending  execution  does  add  something  to  the  punishment 
prescribed  by  the  law  of  the  state  for  the  crime  of  murder  prior 
to  the  amendments  of  1891.  It  was  so  held  in  both  of  the  opin- 
ions delivered  by  this  court  sitting  in  Bank  in  the  McNulty  case 
(People  V.  McNuJty,  28  Pac.  Rep.  816;  93  Cal.  427),  which  was 
decided  upon  the  controlling  authority  of  Ex  parte  Medley,  134 
TJ.  S.  160.  And  for  this  reason  only  it  was  held  in  the  first 
decision — reported  in  28  Pac.  Rep.  816 — that  the  law,  being 
made  applicable  by  its  terms  to  homicides  committed  before  as 
well  as  after  its  passage,  was  ex  post  facto  and  void.  The  sec- 
ond opinion — reported  in  93  Cal.  427 — retracted  nothing  that 
was  decided  on  this  point  in  the  first,  but  the  law  was  held  con- 
stitutional because  after  the  first  decision  a  general  saving  clause 
in  the  Political  Code  was  brought  to  our  attention  which  con- 
fined its  application  to  offenses  committed  subsequent  to  its  pas- 
sage, leaving  prior  offenses  to  be  governed  by  the  old  law. 

It  is  therefore  a  point  settled,  so  far  as  the  deliberate  opinion 
of  this  court  can  settle  it,  that  imprisonment  in  the  penitentiary 
pending  execution  is  a  distinct  part  of  the  punishment  for  mur- 
der prescribed  by  our  law.  But  the  law  has  nevertheless  been 
held  valid  as  to  all  murders  committed  since  its  enactment.  The 
only  objection  ever  made  to  it  heretofore  was  that  it  was  ex  post 
facto.  Freed  of  that  objection  by  the  construction  it  received  in 
the  McXulty  case,  it  has  been  hitherto  supposed  to  be  unobjec- 
tionable, and  has  been  enforced  in  numerous  instances.  There 
is  no  restriction  upon  the  power  of  the  legislature  to  prescribe 
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double,  treble,  or  any  number  of  punishments  for  an  offense,  ex- 
cept that  they  must  not  be  cruel  and  unusual,  and  must  not  be 
applied  ex  post  facto.  There  is  nothing  cruel  or  imusual  in  close 
confinement  in  the  penitentiary,  and  as  to  this  case  there  is  no 
pretense  that  the  law  is  ex  post  facto. 

4.  The  court  did  not  err  in  refusing  a  certificate  of  probable 
cause,  and,  if  it  had  done  so,  the  remedy  is  not  by  appeal  but  by 
renewing  the  ajJplication  before  a  justice  or  justices  of  this  court, 
which  was  the  course  actually  taken,  with  the  result  above  stated. 

This  disposes  of  all  the  points  involved  in  the  first  appeal,  and 
shows  that  the  certificate  of  probable  cause  was  properly  denied, 
and  that  the  order  should  stand  affirmed. 

In  the  second  appeal,  the  confession  of  error  renders  it  un- 
necessary to  discuss  the  points  to  be  ruled  in  defendant's  favor, 
and  improper,  perhaps,  to  discuss  any  which  might  have  been 
ruled  against  him.  Our  reasons  for  reversing  the  order  were,  we 
thought,  sufficiently  stated  in  the  opinion  filed  November  11, 
1897,  setting  forth  the  grounds  upon  which  we  granted  the 
certificate  of  probable  cause.  (People  v.  Durrant,  ante,  p.  64.) 
But  it  seems  that  upon  one  point  we  failed  to  make  ourselves  en- 
tirely clear.  We  said  that  an  order  fixing  the  date  of  defendant's 
execution  within  the  time  allowed  him  by  statute  to  present  his 
bill  of  exceptions  was  a  violation  of  his  rights  and  a  gross  abuf^e 
of  discretion.  We  did  not  have  time  in  making  that  order  to 
elaborate  the  proposition  stated,  and,  since  the  point  of  practice 
is  important,  we  take  the  present  occasion  to  make  it  plainer,  if 
we  can.. 

An  order  fixing  the  date  of  execution  is  "an  order  made  after 
final  judgment  affecting  the  substantial  rights  of  the  defendant," 
and  as  such  is  appealable.  (Pen.  Code,  sec.  1237,  subd.  3 ;  People 
V,  Sprague,  54  Cal.  92;  Peop/e  v.  McNuUy,  95  Cal.  594.)  But  the 
appeal  does  not  stay  the  execution  without  a  certificate  of  prob- 
able cause  (People V.  MvNulty,  swpra), and,  therefore, the  defend- 
ant may  be  executed  pending  his  appeal  if  he  fails  to  secure  such 
certificate.  This  being  so,  it  is  of  vital  importance  that  the  de- 
fendant should  not  be  deprived  of  the  means  provided  by  the 
statute  for  obtaining  a  stay.  Among  those  means  is  an  applica- 
tion to  the  justices  of  the  supreme  court  in  case  the  certificate  is 
refused  by  the  judge  of  the  superior  court.  (Pen.  Code,  sec. 
CXrX.  Cal.— 14 
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1243;  Matter  of  Adams,  81  Gal.  165.)  In  order  to  make  the  ap- 
plication to  a  justice  of  the  supreme  court,  it  is  ordinarily  essen- 
tial that  there  should  be  a  settled  bill  of  exceptions,  for  by  no 
other  means  can  a  judge  who  did  not  conduct  the  proceeding 
eventuating  in  the  order  appealed  from  know  whether  there  are 
grounds  for  the  appeal  or  not.  The  defendant  then  being  by 
law  entitled  to  his  appeal,  and  entitled  to  a  stay  of  proceedings 
pending  his  appeal,  if  any  justice  of  the  supreme  court  will  grant 
him  a  certificate  of  probable  cause,  and  a  settled  bill  of  excep- 
tions being  in  most  cases  an  essential  prerequisite  to  his  appli- 
cation to  the  justices  of  the  supreme  court,  to  deprive  him  of  any 
opportunity  of  getting  a  bill  of  exceptions  before  the  justices  of 
the  supreme  court  is  to  deprive  him  of  his  plain  legal  right  in  a 
matter  of  the  highest  moment,  and  if  that  is  not  error  it  wotdd 
be  difficult  to  say  what  error  consists  in. 

In  this  case,  the  defendant  was  not  only  deprived  of  the  ten 
days'  time  which  the  statute  gives  him  to  present  his  bill  of  ex- 
ceptions, and  of  the  further  reasonable  time  necessary  for  its 
settlement  and  presentation  to  the  justices  of  the  supreme  court, 
but  he  was  deprived  absolutely  of  any  opportunity  to  go  before 
that  court  with  any  properly  authenticated  record  of  the  proceed- 
ings. The  justices  of  the  supreme  court  being  at  Sacramento,  if 
but  a  single  day  had  been  taken  to  settle  the  bill  of  exceptions  and 
furnish  a  certified  copy,  it  would  have  been  impossible  to  have 
presented  the  record  to  the  justices,  obtained  the  order  and  made 
regular  service  on  the  warden  before  the  hour  of  execution  had 
passed.  This  made  the  order  erroneous  upon  its  face  without  the 
aid  of  a  bill  of  exceptions,  and  justified  the  issuance  of  the  cer- 
tificate of  probable  cause,  regardless  of  the  other  point  discussed 
in  our  opinion  which  was  not  and  could  not  be  brought  regularly 
before  us. 

It  has  been  suggested  that  the  action  of  some  of  the  justices 
in  refusing  the  petition  of  Ebanks  for  a  certificate  of  probable 
cause  was  inconsistent  with  these  views.  It  is  true  that  Ebanks 
was  ordered  to  be  executed  in  eight  days  from  the  date  of  the 
order,  which  was  therefore  erroneous,  but  a  bill  of  exceptions 
was  promptly  presented  and  settled  and  certified  by  the  judge  of 
the  superior  court  on  the  day  following  the  order,  so  that  when 
the  petition  for  a  certificate  of  probable  cause  was  presented  it 
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was  supported  by  a  duly  authenticated  copy  of  the  record  which 
showed  that  the  defendant  had  been  deprived  of  no  legal  right 
except  the  full  time  allowed  by  the  statute  for  presenting  his  bill 
of  exceptions,  and  that  error  he  had  cured  by  his  own  act.  There 
was  therefore  no  prejudice  in  the  error  and  no  ground  for  a  re- 
versal. 

The  motions  to  dismiss  are  denied.  The  order  in  case  'No.  308 
is  affirmed;  the  order  in  case  No.  358  is  reversed,  and  the  cause 
remanded  to  the  superior  court,  with  directions  to  proceed  ac- 
cording to  law.  It  is  further  ordered  that  the  remittiturs  issue 
forthwith. 

Henshaw,  J.,  Temple,  J.,  McFarland,  J.,  Harrison,  J.,  con- 
curred. 

GAROTJTTE,  J. — The  attorney  general. having  confessed  er- 
ror in  the  second  appeal,  and  there  being  no  merit  whatever  in 
the  first  appeal,  I  concur  in  the  judgment  that  the  first  order 
appealed  from  be  aflSrmed,  and  that  the  second  order  appealed 
from  be  reversed. 

DISSENTING  OPINION  ON  MOTION  TO  DISMISS  APPEAL. 

GABOUTTE,  J. — There  are  two  appeals  pending  before  this 
court  from  orders  made  by  the  trial  judge  fixing  the  day  for  the 
execution  of  Theodore  Durrant.  The  particular  day  fixed  for 
the  execution  in  each  order  has  long  since  gone  by.  The  attor- 
ney general  now  moves  this  court  to  dismiss  those  appeals  upon 
the  ground  that  the  orders  from  which  they  were  taken  have 
ceased  to  have  any  force  and  effect  whatever;  that  the  questions 
raised  thereby  are  no  longer  living  questions;  and  that  any  de- 
cision rendered  upon  them  could  not  possibly  affect  the  rights 
of  the  defendant.  In  other  words,  it  is  insisted  that  by  the  mere 
lapse  of  time  the  appeals  preseit  nothing  but  moot  questions. 
This  position  of  the  attorney  general  is  eminently  sound,  and  the 
appeals  should  be  dismissed.  The  decision  of  theiti  upon  the  mer- 
its could  do  neither  the  defendant  nor  the  people  any  possible 
good;  and  under  such  circumstances  our  time  should  be  devoted 
to  matters  more  substantial  and  material.  In  People  v.  McNulty, 
95  Cal.  594,  the  court  refused  to  dismiss  an  appeal  from  an  order 
similar  to  those  here  involved;  but  there  the  day  fixed  for  the 
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execution  had  not  expired  when  the  motion  was  made.  Hence 
that  case  has  no  bearing  here.  Some  question  is  made  by  appel- 
lant upon  these  appeals  to  the  effect  that  the  orders  were  enone^ 
ous  because  they  provided  for  close  confinement  of  the  defendant 
by  the  warden  until  the  day  of  execution.  But  this  conten- 
tion has  no  force  now,  for  the  reason  that  such  period  of  dose 
confinement  ceased  when  the  day  of  execution  passed  by;  So, 
that  portion  of  these  orders  is  doing  the  defendant  no  injury, 
even  conceding  it  erroneous.  He  has  served  his  full  time  of  close 
confinement  under  these  orders,  rightfully  or  wrongfully,  and  a 
decision  of  these  appeals  would  in  no  way  affect  the  matter.  The 
case  stands  exactly  as  though  a  party  should  serve  a  sentence  of 
one  hundred  days  in  jail,  and  thereafter  appeal  from  the  judg- 
ment of  conviction.  The  court  would  refuse  to  hear  such  an  ap- 
peal upon  the  ground  that  there  was  no  live  material  issue  be- 
fore it. 

The  foregoing  principles  of  law  are  fully  supported  by  num- 
erous decisions  of  this  court,  and  I  rest  the  matter  with  a  single 
citation.  In  Foster  v.  Smith,  115  Cal.  611,  the  syllabus  correctly 
declares  the  principle  of  the  decision  as  follows :  *^Where  a  tem- 
porary injunction  was  granted  to  restrain  a  stockholder  from  vot- 
ing at  an  election  of  the  directors  of  a  corporation,  .  .  .  and 
such  injunction  was  dissolved  prior  to  the  election,  an  appeal 
taken  from  the  order  dissolving  the  injunction  after  the  election 
had  been  held  raises  only  an  abstract  question  and  will  be  dis- 
missed.'^ In  the  body  of  the  opinion  it  is  said :  "It  thus  appears 
that  the  parties  to  the  litigation  have  no  rights  which  can  be 
affected  by  a  reversal  of  the  order,  and  that  the  correctness  of  the 
order  has  become  merely  an  abstract  question.'^  And  again :  *1f 
the  order  should  be  reversed,  the  superior  court  would  have  no 
function  to  perform  in  consequence  of  such  reversal.*'  Upon 
sound  reason,  the  same  principle  necessarily  applies  to  this  case. 

I  see  no  material  and  substantial  purpose  to  be  subserved  by 
a  dismissal  of  these  appeals.  As  the  case  now  stands  there  ia  no 
legal  reason  to  my  knowledge  why  the  trial  court  should  not 
take  steps  to  enforce  its  judgment.  Yet  such  relief  is  asked  by 
the  attorney  general,  and  there  is  no  possible  objection  to  grant- 
ing it. 

I  dissent  from  the  order  refusing  to  dismiss  the  appeals. 
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[L.  A.  No.  341.    Department  Two. — December  9,  1897.] 

-VENTURA  COUNTY,  Appellant,  v.  HENRY  CLAY,  County 
Treasurer  et  al.,  Respondents. 

AcnoN  UPON  Bond  of  Countt  Tbeasubeb — Authobitt  of  District  At- 

TOBNET — ^ReCOVEST    OT    MoNEY    PaID    UPON    IlLEOAL     ClAIKS — CON- 

8TBUCTI0N  OF  CouNTT  GOVERNMENT  AcT. — Section  8  of  the  County 
Government  Act,  authorizing  the  district  attorney  to  institute  a 
suit  in  the  name  of  the  county,  without  an  order  of  the  board  of 
supervisors,  to  recover  money  illegally  paid  to  any  person  or  per- 
sons, contemplates  an  action  brought  against  the  recipient  of  fimds 
illegally  paid,  and  has  no  application  to  an  action  brought  upon  the 
bond  of  the  coimty  treasurer  for  the  improper  pa3niient  of  illegal 
claims,  and  the  district  attorney  has  no  authority  to  bring  such  an 
action  unless  ordered  to  do  so  by  the  board  of  supervisors. 

Id. — Dismissal  of  Action — Lack  of  Authority  of  District  Attor- 
NET. — ^A  motion  to  dismiss  an  action  brought  by  the  district  attor- 
ney is  proper  procedure,  when  the  action  is  brought  by  him  without 
authority. 

Id. — ^Renewal  of  Motion — Discretion. — ^Where  the  superior  court  is 
led  to  believe  that  it  has  fallen  into  error  in  refusing  a  motion  to 
dismiss  an  action  brought  by  the  district  attorney  without  author- 
ity, is  is  not  an  abuse  of  discretion  to  permit  a  renewal  of  the  mo- 
tion, and  to  decide  it  in  accordance  with  views  expressed  by  the  ap- 
pellate tribunal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ventura 
County.     Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  L.  Poplin,  District  Attorney,  for  Appellant. 

Blackstock  &  Ewing,  Orestes  Orr,  and  Bames  &  Selby,  for 
Respondents. 

HENSHAW,  J.— The  district  attorney  instituted  this  action 
in  the  name  and  on  behalf  of  the  county  to  recover  from  the 
treasurer  of  the  county,  and  from  his  bondsmen,  moneys  alleged 
to  have  been  paid  on  illegal  claims,  together  with  a  penalty  of 
twenty  per  cent  upon  the  amount  so  paid. 

Defendants  moved  to  dismiss  the  action  upon  the  ground  that 
it  was  instituted  without  authority,  and  also  interposed  a  general 
demui^er  to  the  complaint    The  motion  was  denied,  but  the  de- 
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murrer  waa  sustained.  Upon  appeal  to  this  court,  it  was  held 
that  the  complaint  stated  a  cause  of  action  against  the  treasurer 
and  his  bondsmen ;  that  the  cause  of  action  was  not  one  of  those 
contemplated  by  section  8  of  the  County  Government  Act,  but 
was  an  ordinary  action  upon  an  oflScial  bond.  The  judgment  was 
accordingly  reversed,  with  directions  to  the  trial  court  to  overrule 
t!ie  demurrer.    {Ventura  County  v.  Clay,  114  Cal.  242.) 

Upon  the  reappearance  of  the  case  in  the  trial  court,  defend- 
ants sought  permission  to  renew  their  motion  to  dismiss  upon  the 
ground  formerly  urged.  Permission  was  obtained,  and  the  mo- 
tion to  dismiss  was  granted. 

Plaintiff  appeals,  contending  that  the  action  is  properly 
brought  under  section  8  of  the  County  Government  Act,  and  that 
authority  from  the  supervisors  is  not  necessary  to  the  prosecution 
of  such  an  action.  Further,  it  is  urged  that  the  court  having 
once  denied  the  motion  to  dismiss,  it  was  an  abuse  of  discretion 
to  permit  its  renewal  upon  the  same  ground. 
*  Section  8  of  the  County  Government  Act  is  as  follows :  "Here- 
after, whenever  the  board  of  supervisors  shall,  without  authority 
of  law,  order  any  money  paid  as  a  salary,  fees,  or  for  any  other 
purpose,  and  such  money  shall  have  been  actually  paid,  or  when- 
ever any  other  county  officer  has  drawn  any  warrant  or  war- 
rants in  his  own  favor,  or  in  favor  of  any  other  person,  with- 
out being  authorized  thereto  by  the  board  of  supervisors  or 
by  law,  and  ihe  same  shall  have  been  paid,  the  district  attor- 
ney of  such  county  is  hereby  empowered,  and  it  is  hereby  made 
his  duty,  to  institute  suit  in  the  name  of  the  county  agains*" 
such  person  or  persons  to  recover  the  moneys  so  paid  and  twenty 
per  cent  damages  for  the  use  thereof,  and  no  order  of  the  board  of 
supervisors  shall  be  necessary  to  maintain  such  suit** 

The  language  italicized  is  significant,  and  when  it  is  considered 
with  the  provisions  of  section  25,  subdivisions  1  and  17,  of  the 
same  act,  the  conclusion  is  irresistible  that  in  all  other  cases  sav- 
ing those  embraced  in  section  8  a  district  attorney  can  institute 
an  action  only  under  direction  of  the  board  of  supervisors.  For 
by  subdivision  1  of  section  25  it  is  made  the  duty  of  the  super- 
visors "to  supervise  the  official  conduct  of  all  county  officers.  . .  . 
and  to  direct  prosecutions  for  delinquencies";  while  by  subdivi- 
sion 17  of  the  same  section  boards  of  supervisors  are  empowered 
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*^to  direct  and  control  the  prosecution  and  defense  of  all  snita 
to  which  the  county  is  a  party .^' 

By  subdivision  3  of  section  136  it  is  made  the  duty  of  the 
district  attorney  "to  prosecute  all  actions  for  the  recovery  of 
debts,  fines,  penalties,  and  forfeitures  accruing  to  the  state  or 
his  county.'*  But  this  gives  him  no  right  to  institute  proceed- 
ings at  will.  It  merely  imposes  a  duty  upon  him  so  to  do  when 
directed  by  competent  authority. 

Defendants'  motion  to  dismiss,  when  first  decided,  was  denied 
by  the  trial  court  under  the  conviction  that  the  cause  of  action 
was  one  contemplated  by  section  8,  and  was  one,  therefore,  which 
the  district  attorney  could  and  should  prosecute  without  author- 
ity from  the  board.  In  passing  upon  the  former  appeal  it  was 
said  by  this  court :  ''It  is  enough  to  say  that  there  is  nothing  in 
the  body  of  the  complaint  indicating  that  the  action  is  based 
upon  section  8  of  the  County  Government  Act,  nor  that  it  is 
not  wholly  based  upon  the  official  bond  set  out  in  the  complaint.'* 
(Ventura  County  v.  Clay,  supra.) 

Wjth  this  language  before  it,  the  trial  court  very  naturally  be- 
lieved that  it  had  fallen  into  error  in  its  ruling  denying  the  mo- 
tion, and  for  this  reason,  and  in  the  light  of  this  court's  utter- 
ance, it  permitted  a  renewal  of  the  motion,  and  decided  it  in 
accordance  with  the  views  expressed  by  the  appellate  tribunal. 
There  was  no  abuse  of  discretion  in  this. 

That  a  motion  to  dismiss  was  the  proper  procedure  to  take 
when  the  authority  of  the  attorney  is  challenged,  there  can  be  no 
doubt.  (Turner  v.  Caruthers,  17  Cal.  432 ;  Clark  v.  Willett,  35 
Cal.  534;  Missouri  v.  Luce,  62  Fed.  Rep.  419.) 

In  the  decision  upon  the  first  appeal,  as  published  in  the  offi- 
cial reports,  the  paragraph  above  quoted  was  omitted,  it  being 
considered  dictum  (See  Ventura  County  v.  Clay,  supra.)  The 
effect  of  this,  however,  is  merely  to  relieve  the  question  from  the 
strict  rule  of  the  law  of  the  case,  and  to  allow  its  presentation 
for  determination  upon  the  merits. 

So  considering  it,  we  think  the  conclusion  reached  by  the  trial 
court  was  correct.  Section  8  of  the  County  Government  Act  con- 
templates an  action  brought  against  the  recipient  of  funds  ille- 
gally paid.  It  is  so  construed  in  County  of  Orange  v.  Harris,  97 
Cal.  600,  where  it  is  said :  "The  action  is  based  upon  the  provi- 
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sions  of  section  8  of  the  County  Grovemment  Act,  which  provides 
in  substance  that  whenever  any  board  of  supervisors  shall,  with- 
out authority  of  law,  order  any  money  paid  as  salary  or  fees,  and 
such  money  shall  have  been  actually  paid,  it  shall  be  the  duty 
of  the  district  attorney  to  commence  suit  in  the  name  of  the 
county  against  the  person  to  whom  the  money  was  paid  to  recover 
the  same,  and  twenty  per  cent  damages  for  the  use  thereof.'^ 

This  action,  however,  is  not  prosecuted  against  the  person  to 
whom  the  money  was  paid,  but  against  the  officer  by  whom  it  was 
paid,  and  against  the  sureties  upon  his  official  bond,  to  recover 
damages  for  the  officials  delinquency.  This  is  not  such  an  ac- 
tion as  is  contemplated  by  the  section. 

It  follows  that  the  suit  was  instituted  by  the  district  attorney 
without  authority  in  law,  and  that  the  motion  to  dismiss  was 
properly  granted. 

The  order  appealed  from  is,  therefore,  affirmed. 


McFarland,  J.,  and  Temple,  J.,  concurred. 


[Crim.  No.  244.     In  Bank.— December  11,  1897.] 
THE  PEOPLE,  Eespondent,  v.  JOSEPH  HUBERT,  Appellant. 

Criminal  Law — ^Homicide — Partial  Insanity — Insane  Delusions — 
Medical  Opinions — Matters  of  Fact — Instructions. — ^Matters  of 
medical  science  and  medical  opinions  bearing  upon  the  question 
of  partial  insanity  are  to  be  proved  as  matters  of  fact,  and  are  not 
propositions  of  law,  though  embodied  in  legal  treatises  and  judicial 
opinions,  and  it  is  error  to  instruct  upon  them  as  a  matter  of 
law,  or  to  instruct  the  jury  that  if  the  defendant  entertained  cer- 
tain special  beliefs  which  the  defense  claimed  constituted  the  de- 
lusion which  impelled  the  defendant  to  commit  the  homicide,  and 
they  were  unsound,  existing  only  in  his  imaginatioD,  then  they  were 
insane  delusions,  as  matter  of  law. 

Id. — Rebutting  Evidence — General  and  Partial  Insanitt. — Where 
there  was  evidence  for  the  defendant  tending  to  prove  both  his  gen- 
eral and  partial  insanity,  the  prosecution  may  give  In  rebuttal  as 
to  either  the  testimony  of  acquaintances  of  the  defendant;  and  in 
rebuttal  of  partial  insanity  the  prosecution  may  show  that  the  de- 
fendant was  in  other  especta  sane. 

Id. — ^Testimony  of  Business  Acquaintance — Foundation  for  Opin- 
ion— Discretion. — It  is  largely  in  the  discretion  of  the  court  to  de- 
termine whether  the  business  acquaintance  and  conversations  had 
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i^,  by  a  witness  with  the  defendant  were  a  sufficient  foundation  to  en- 

able him  to  testify  that  in  his  opinion  the  defendant  was  sane  as 
--  a  business  man. 

i-*  Id. — Effect  ot  Insane  Delusions,  Combined  with  General  Sanity — 

i^  Insufficient  Defense — Delusion  as  to  Poison — ^Unjustifiable 

Homicide. — If  the  defendant  had  insane  delusions  which  completely 
"'  possessed  him,  but  was  sane  on  all  other  subjects,  then  he  must  be 

i:'^  judged  as  though  the  facts  with  respect  to  which  the  delusions  ex- 

isted were  real;  and  where  these  facts  do  not  constitute  a  defense 
to  the  homicide,  the  defendant  cannot  be  justified  on  account  of  the 
''-  existence  of  the  insane  delusions;  and  an  insane  delusion  of  a  de- 

fendant accused  of  the  murder  of  his  wife,  that  she  had  put  poison 
in  his  food,  of  which  he  stated  that  he  was  going  to  procure  a  test, 
cannot  if  the  fact  existed,  justify  the  homicide. 

Id. — Impbopeb  Request   fob   Instructions   as  to   Justification   of 
Homicide. — Instructions  requested  by  the  defendant  upon  the  sub- 
ject of  justification  of  the  homicide  on  the  ground  of  insane  delu- 
sions, giving  him  a  right  of  self-defense,  are  properly  refused,  where 
^  there  is  no  evidence   tending  to  establish  a  delusion  as  to  facts 

which,  if  they  had  been  as  he  believed  they  were,  would  not  con- 
stitute such  jeopardy  as  would  justify  the  homicide,  and  where  the 
instructions  asked  are  incorrect  even  if  there  had  been  such  evi- 
dence. 

Id. — ^Modification  of  Erroneous  Request — Weight  of  Evidence — 
Test  of  Responsibilitt. — ^An  instruction  requested  by  the  defend- 
ant, which  bears  upon  the  weight  of  evidence  and  contains  a  test 
of  responsibility  for  crime  which  is  incorrect,  should  properly  be 
refused ;  and  the  defendant  cannot  complain  of  a  modification  which 
states  the  correct  rule  of  responsibility. 

Id. — Impbopeb  Request  fob  Instruction  as  to  Insanity — Weight  of 
Evidence — Irresistible  Impulse — Coerect  Rule. — A  proposed  in- 
struction which  is  partly  upon  the  weight  of  evidence,  and  which 
embodies  \he  proposition  that  an  insane  irresistible  impulse  is  a  de- 
fense to  a  criminal  charge,  is  properly  rejected,  the  true  rule  being 
that  notwithstanding  the  act  was  the  offspring  of  irresistible  im- 
pulse, and  the  impulse  was  irresistible  because  of  mental  disease, 
still  the  defendant  must  be  held  responsible  if  he  at  the  time  had 
the  requisite  knowledge  as  to  the  nature  and  quality  of  the  act, 
and  of  its  wrongfulness. 

Id. — ^Habmless  Refusal  of  Request — Pbesumption  op  Innocence  op 
Mttrdered  Wife. — The  refusal  of  the  court  to  instruct  the  jury 
that  it  must  be  presumed  that  the  wife  of  the  defendant,  who  was 
killed  by  him,  did  not  attempt  to  poison  him,  is  harmless,  where  it 
is  conceded  that  the  charge  was  false,  and  where  it  appears  that 
the  delusion  of  the  defendant  as  to  such  attempt  did  not  consti- 
tute a  defense  under  the  admitted  facts. 

Id. — Reasonable  Doubt— Harmless  Attempt  to  Explain.— An  in- 
struction telling  the  jury  that  a  reasonable  doubt  is  a  fair  doubt 
is  not  properly  an  explanation  of  reasonable  doubt,  but  the  jury 
could  not  conclude  that  a  proper  instruction  as  to  reasonable  doubt 
is  taken  back  by  the  meaningless  phrase. 
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Id. — Decision  of  Jury  According  to  Conscience. — It  is  not  improper 
to  instruct  the  jury  that,  after  weig^hing  the  evidence,  they  must 
d«cide  according  to  their  consciences. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Calave- 
ras County  and  from  an  order  denying  a  new  trial.  R.  C.  Rust, 
Judge. 

The  main  facts  are  stated  in  the  opinion  of  the  court.  The 
nature  of  the  ruling  upon  the  evidence  of  the  witness  C.  Burger 
is  set  forth  in  the  syllabus  upon  the  subject  of  the  testimony  of 
a  business  acquaintance^  and  the  laying  of  a  foundation  there- 
for. 

F.  J.  Solinsky,  and  Reddy,  Campbell,  &  Metson,  for  Appellant. 

W.  P.  Fitzgerald,  Attorney  General,  and  C.  N.  Post,  Deputy 
Attorney  General,  for  Respondent. 

TEMPLE,  J. — The  defendant  was  convicted  of  murder  in  the 
first  degree,  and  appeals  from  the  judgment  and  from  an  order 
refusing  a  new  trial.  The  defense  was  insanity  of  the  defendant, 
caused  by  excessive  indulgence  in  alcoholic  drinks  for  a  number 
of  years,  inducing  chronic  alcoholism,  through  which  his  brain 
became  permanently  diseased,  causing  delusions  and  rendering 
him  incapable  of  knowing  the  wrongfulness  of  the  act,  for  the 
commission  of  which  he  stood  charged. 

The  evidence  tended  to  show  that  he  had  been  almost  con- 
stantly drunk  for  some  years,  and  during  the  last  few  months 
before  the  homicide  had  frequently  declared  that  his  wife  was 
putting  poison  in  his  food,  and  that  the  poison  caused  sores  upon 
his  body,  and  he  was  in  the  habit  of  showing  the  sores  in  proof. 
He  also  declared  that  a  dog  had  been  poisoned  by  eating  some 
of  the  food.  He  said  his  wife  was  a  natural  bom  criminal,  and 
that  the  shape  of  her  head  indicated  it.  He  further  charged  his 
wife  and  her  brother  with  stealing  eggs  and  other  articles  of  per- 
sonal property  from  his  place.  He  had  even  attempted  to  have 
some  food  prepared  by  his  wife  analyzed,  and  he  made  complaint 
before  a  magistrate  against  his  wife  and  her  brother,  and  pro- 
cured a  warrant  for  their  arrest.  During  all  this  time  he  was  on 
very  bad  terms  with  his  wife  and  treated  her  brutally.  He  wished 
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to  obtain  a  divorce  and  tried  to  induce  her  to  accept  five  hundred 
dollars  for  her  share  in  the  community  property.  He  said  she 
had  been  guilty  of  adultery  with  a  person  whom  he  named,  and 
often  declared  his  intention  to  take  her  life.  On  one  occasion 
he  said  he  would  kill  her  if  it  took  the  shirt  off  his  back  to  clear 
him. 

It  seems  that  he  was  aflSicted  with  eczema,  which  caused  the 
breaking  out  of  sores  upon  his  body  which  he  attributed  to  poison. 
It  was  not  claimed  by  anyone  that  there  was  any  foundation  for 
his  cruel  charges  against  his  wife.  On  one  side  it  was  claimed 
that  they  were  the  offspring  of  malice;  on  the  other,  that  they 
constituted  an  insane  delusion  which  took  firm  possession  of  his 
diseased  intellect,  and  that  the  homicide  was  entirely  caused  by 
this  partial  insanity;  for  the  defense  also  claimed,  and  counsel 
induced  the  court  to  charge  the  jury  that  such  was  their  de- 
fense, and  counsel  here  contend  as  part  of  the  defense,  that  in  all 
other  respects  and  upon  all  other  subjects,  except  as  to  the  sub- 
ject matter  of  the  delusion,  he  was  perfectly  sane. 

The  homicide  was  committed  on  the  nineteenth  day  of  April, 
1895.  The  defendant  had  a  wine  cellar,  and  on  that  day  had  em- 
ployed three  of  his  neighbors  to  assist  him  in  washing  his  casks 
and  to  rack  off  his  wine.  Whether  defendant  drank  any  liquor 
on  that  day  is  not  shown,  expressly  or  at  all,  unless  from  testi- 
mony showing  that  he  was  nearly  always  drunk,  and  that  when- 
ever he  met  acquaintances  where  there  was  liquor  he  insisted 
upon  their  drinking  with  him,  we  are  at  liberty  to  infer  that  he 
did  not  work  all  the  morning  in  the  wine  cellar  with  three  ac- 
quaintances without  drinking.  His  wife  prepared  dinner  for 
him  and  his  three  assistants,  laying  out  the  table  in  the  kitchen. 
She  placed  upon  the  table  four  plates  of  soup,  and  goodnaturedly 
boasted  to  the  neighbors  of  its  quality.  All  sat  down  and  com- 
menced eating  except  the  deceased,  who  continued  to  busy  her- 
self about  the  stove.  The  defendant  tasted  his  soup  three  times 
deliberately,  and  then  without  a  word  got  up  and  went  into  an 
adjoining  room,  from  which  he  immediately  returned  with  a 
pistol  with  which  he  shot  his  wife  through  the  head.  She  be- 
came at  once  unconscious  and  died  a  few  hours  later.  He  said 
she  had  put  poison  in  his  soup  and  asked  one  of  the  company  to 
taste  it.     He  wanted  it  preserved  for  examination.   He  then  or- 
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dered  them  all  out  of  the  house^  and  said  he  would  go  for  the 
doctor.  When  one  of  them  objected  to  leaving  the  wife  there,  he 
said:  *^You  can^t  do  anything  for  her.  I  have  brained  her." 
While  they  were  getting  up  his  horse  he  walked  about  distract- 
edly, repeating  to  himself:  "0  Lordl  What  have  I  done,"  or 
some  equivalent  expression. 

He  then  went  to  John  K.  Petty,  justice  of  the  peace,  and  told 
him  he  had  killed  his  wife  and  expected  that  they  would  hang 
him  for  it  A  few  days  before  he  had  told  the  same  judicial  offi- 
cer that  he  would  have  to  kill  her,  and,  when  told  that  he  would 
get  into  trouble,  said  didn't  care  a  damn. 

He  then  went  to  the  constable  and  gave  himself  up,  saying 
that  he  had  shot  his  wife,  but  didn't  know  if  she  was  dead.  He 
said  he  took  his  pistol  intending  to  make  her  eat  some  of  the 
soup,  and  it  went  off  and  killed  her.  Soon  after,  however,  he  said 
he  was  not  sorry,  but  was  glad,  and  would  do  the  same  thing 
again. 

At  ine  trial,  at  the  request  of  the  defendant,  the  court  told  the 
jury  that  the  defense  was  partial  insanity,  otherwise  called  mono- 
mania ;  and  that  defendant  "was  laboring  under  insane  delusions 
which  so  permeated  his  reason  as  to  incapacitate  him  from  know- 
ing the  difference  between  right  and  wrong,  as  to  the  acts  charg- 
ed in  the  information,  and  his  relations  with  the  deceased,  and 
her  actions,  motives,  and  intentions  toward  him,  and  that  he 
acted  in  pursuance  of  such  delusions.*' 

The  court  also,  improperly,  but  at  the  request  of  defendant, 
declared  as  law  certain  medical  opinions  upon  the  pathology  of 
mental  disease.  Among  them  this :  "The  law  recognizes  partial 
as  well  as  total  insanity — that  a  person  may  be  insane  upon  one 
or  more  subjects,  and  sane  as  to  all  others."  And  again:  "A 
man's  mental  faculties  may  be  in  full  vigor,  but  upon  some  one 
subject  he  seems  to  be  deranged,"  etc.  An  instruction  was  also 
given  enumerating  and  setting  out  the  special  beliefs  which  the 
defense  claimed  constituted  the  delusion  which  impelled  the  de- 
fendant to  commit  the  homicide,  and  the  jury  were  told  that  if 
the  defendant  entertained  such  beliefs,  and  they  were  unsound, 
existing  only  in  his  imagination,  then  they  were  insane  delusions 
as  matter  of  law.  Of  course,  there  is  no  such  rule  of  law.  Mat- 
ters of  science  are  always  to  be  proven,  and  are  treated  as  mat- 
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ters  of  fact,  and  the  court  should  not  instruct  in  regard  to  them. 
The  fact  that  these  matters  are  discussed  in  legal  treatises  or 
judicial  opinions  does  not  convert  them  into  propositions  of  law. 
In  some  jurisdictions  there  is  not  the  same  objection  to  such 
instructions  as  here. 

The  reason  for  emphasizing  the  position  that  counsel  for  the 
defendant  only  claimed  that  the  defendant  was  insane  as  to  cer- 
tain matters^  persons^  and  things,  and  that  he  was  sane  in  all 
other  respects,  seems  to  be  to  furnish  a  position  of  advantage 
from  which  to  attack  certain  rulings  admitting  in  rebuttal  the 
testimony  of  acquaintances  of  the  defendant  as  to  his  insanity. 
The  objection  was,  that  the  evidence  did  not  rebut  anything  be- 
cause defendant  did  not  attempt  to  prove  general  insanity,  and 
the  witnesses  did  not  pretend  to  know  anything  of  the  alleged  de- 
lusions. Of  course,  if  no  such  partial  insanity  existed,  intimate 
acquaintances  could  know  nothing  of  it,  and  the  fact  that  they 
did  not  was  some  proof  that  defendant  had  no  such  delusions. 
Besides,  as  a  matter  of  fact,  the  defense  did  attempt  to  prove 
general  insanity,  and  some  of  their  witnesses  testified  as  to  the 
existence  of  such  insanity. 

And,  if  we  admit  that  partial  insanity  was  shown,  this  opened 
the  door  to  the  prosecution  to  show,  if  it  could,  that  he  was  in 
other  respects  sane.  If  insanity  were  shown,  the  extent  of  it 
became  at  once  material,  and  wherever  the  burden  of  showing 
its  limits  may  have  been,  it  was  proper  for  the  prosecution  to  in- 
troduce evidence  upon  the  subject.  If  the  defendant  had  cer- 
tain special  delusions  which  completely  possessed  him,  but  was 
perfectly  sane  on  all  other  subjects,  as  counsel  claim  was  their 
position  at  the  trial,  then  he  must  be  judged  as  though  the  facts 
with  respect  to  which  the  delusions  existed  were  real.  (McNaugh- 
ten's  case,  10  Clark  &  P.  200.)  I  do  not  find  in  the  record  any 
offer  to  admit  that  in  other  respects  the  defendant  was  perfectly 
sane,  and  it  is  at  least  doubtful  if  the  defense  could  make  such 
an  admission.  In  this  case  such  an  admission  would  have  been 
fatal,  for  there  is  nothing  in  the  alleged  delusions  which  would 
constitute  a  defense. 

I  think  the  court  ruled  correctly  in  admitting  the  testimony 
of  C.  Burger,  but,  were  it  doubtful,  we  would  not,  under  any  or- 
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dinary  circumstances,  reverse  a  case  upon  such  a  point.  Upon 
that  subject  a  very  large  discretion  is  necessarily  allowed  the 
trial  court. 

The  fourth  and  fifth  instructions  were  properly  refused.  There 
is  no  evidence  tending  to  establish  a  delusion  as  to  facts  which, 
if  the  facts  had  been  as  he  believed  they  were,  would  constitute 
such  jeopardy  as  would  justify  the  homicide.  And  if  there  had 
been  such  evidence  the  instruction  asked  was  incorrect.  The  fifth 
instruction  asked  contained  propositions  in  regard  to  medical 
science  which  no  court  in  this  state  should  give. 

The  sixth  instruction  asked  was  properly  modified.  It  should 
have  been  refused  because  an  instruction  as  to  the  weight  and 
value  of  evidence,  but  it  also  contained  a  test  of  responsibility 
for  crime  which  was  incorrect.  The  correct  rule  was  stated  in 
the  modification. 

Perhaps  the  loudest  complaint  is  made  over  the  refusal  of  the 
court  to  give  instruction  8.  It  reads  as  follows:  "When  in- 
sanity is  set  up  as  a  defense  by  a  person  accused  of  crime,  in 
ordel"  that  the  defense  may  avail,  the  jury  ought  to  believe  from 
the  evidence  that  at  the  time  of  the  commission  of  the  crime  the 
mind  of  the  accused  was  so  far  affected  with  insanity  as  to  ren- 
der him  incapable  of  distinguishing  between  right  and  wron^  in 
respect  to  the  killing,  or,  if  he  was  conscious  of  the  act  he  was 
doing  and  knew  its  consequences,  that  he  was  in  consequence  of 
his  insanity  wrought  up  to  a  frenzy  which  rendered  him  unable 
to  control  his  actions  or  direct  his  movements;  but,  where  the 
insanity  consists  of  an  insane  delusion,  the  very  fact  that  he  is 
possessed  of  such  a  delusion  shows  that  he  is  incapable  of  rea- 
soning upon  that  subject;  otherwise  it  would  not  be  an  insane 
delusion;  and  if,  in  pursuance  and  as  a  part  of  said  insane  delu- 
sion, he  should  commit  some  overt  act,  or  what  would  otherwise 
be  a  criminal  act,  then  as  a  matter  of  law,  you  are  instructed 
that  he  is  unable  to  reason  upon  the  nature  or  quality  of  the  act, 
or  to  know  or  understand  the  wrongfulness  of  the  act.*' 

The  ruling  is  entirely  justified  by  the  fact  that  the  proposed 
instruction  is  partly  upon  the  weight  and  value  of  evidence,  but 
it  contains  the  proposition  that  an  insane  irresistible  impulse  is 
a  defense  to  a  criminal  charge.     If  this  be  not  a  defense  then 
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there  was  no  attempt  to  make  a  defense  at  the  trial.  The  very 
statement  of  the  defense^  if  it  would  be  regarded  as  an  admission 
of  the  facts,  necessitated  a  conviction. 

This  involves  also  another  point  made,  to  wit,  that  the  verdict 
ia  against  the  evidence,  in  which  it  is  contended  there  is  no  sub- 
stantial conflict. 

It  must  be  held  that,  conceding  that  the  act  was  the  offspring 
of  an  irresistible  impulse,  and  the  impulse  was  irresistible  be- 
cause of  mental  disease,  still  the  defendant  must  be  held  respon- 
sible if  heat  the  time  had  the  requisite  knowledge  as  to  the 
nature  and  quality  of  the  act,  and  of  its  wrongfulness.  It  was  so 
held  in  People  v.  Hoin,  62  Cal.  120,  64  Am.  ]lep.  651,  and  in 
People  V.  Ward,  106  Cal.  335. 

We  do  not  know  that  the  impulse  was  irresistible,  but  only 
that  it  was  not  resisted.  Whether  irresistible  or  not  must  depend 
upon  the  relative  force  of  the  impulse  and  the  restraining  force, 
and  it  has  been  well  said  to  grant  immunity  from  punishment  to 
one  who  retains  sufficient  intelligence  to  understand  the  conse- 
quences to  him  of  a  violation  of  the  law,  may  be  to  make  an  im- 
pulse irresistible  which  before  was  not. 

It  has  been  proposed  as  a  rule  to  leave  it  to  the  jury  to  say 
whether  the  act  was  the  offspring  of  insanity,  meaning,  I  pre- 
sume, whether  the  defendant  would  have  committed  the  act  had 
he  not  been  insane. 

There  are  many  degrees  in  mental  unsoundness.  Some  cases 
could  only  be  detected  by  a  very  skilled  expert.  Some  cases  of 
mental  unsoundness  might  be  known  only  to  very  intimate  ac- 
quaintances, and  perhaps  by  them  only  noticeable  under  peculiar 
conditions.  But,  however  slight  the  defect,  only  Omniscience 
can  say  whether  the  act  would  have  been  committed  had  the 
taint  not  existed.     It  is  an  impracticable  rule. 

It  is  said  the  impulse  is  irresistible,  because  by  the  impairment 
of  the  emotional  part  of  the  intellect  the  will  power  is  destroyed 
or  weakened.  No  one  contends  that  the  legal  test  is  perfect, 
doubtless  it  is  far  from  being  so;  but  when  the  will  power  is 
weakened,  although  the  mentality  is  not  at  all  or  only  slightly 
impaired,  the  fear  of  punishment  must  be  of  some  value  as  a  re- 
straint, and  the  class  of  people  referred  to  need  that  restraining 
influence  most.    Lord  Bromwell,  in  a  discussion  of  this  subject, 
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related  the  case  in  which  a  witness,  to  prove  that  a  prisoner  was 
80  afflicted,  related  that  he  had  once  become  violent  and  killed 
a  cat,  and  said  he  believed  the  impulse  could  not  be  resisted  by 
the  defendant.  His  lordship  asked  if  he  thought  he  would  have 
killed  the  cat  if  a  policeman  had  been  present.  The  witness  an- 
swered no.  His  lordship  then  said  he  supposed  the  impulse  was 
irresistible  only  in  the  absence  of  a  policeman. 

There  are  doubtless  some  cases,  like  that  of  Had  field's  case, 
27  How.  St.  Tr.  1281,  in  which  the  fear  of  punishment  does  not 
restrain,  but  where  the  rule  works  manifest  injustice  the  unfor- 
tunate defendant  is  in  some  way  saved  from  punishment. 

In  United  States  v.  Guiteau,  1  Mackey,  498,  to  show  whether 
the  act  charged  was  the  offspring  of  mental  disease  or  of  natural 
passion,  the  prosecution  was  allowed  to  show  that  the  accused 
had  always  been  malicious  and  brutal.  In  other  words,  to  show 
any  other  delinquency  of  which  he  had  been  guilty  which  would 
tend  to  show  that  he  was  bad  enough  to  commit  an  act  so  atro- 
cious from  natural  passion.  I  think  our  rule  more  humane,  more 
worthy  of  a  civilized  people. 

The  refusal  of  the  court  to  instruct  the  jury  that  it  must  be 
presumed  in  favor  of  innocence  that  Mrs.  Hubert  did  not  at- 
tempt to  poison  defendant  could  have  done  no  harm.  It  was  evi- 
dently— ^as  already  said — ^taken  for  granted  by  everyone  that  the 
charge  was  false,  and  besides  the  delusion,  if  it  existed,  did  not 
constitute  a  defense  under  the  admitted  facts  of  this  case. 

To  tell  the  jury  that  a  reasonable  doubt  is  a  fair  doubt  is  to 
give  an  explanation  that  does  not  explain.  It  seems  to  me  the 
first  phrase  is  the  one  most  easily  comprehended,  but  the  jury 
could  not  conclude  that  it  was  taken  back  by  the  meaningless 
phrase.  The  criticism  upon  the  use  of  the  word  testimony  is  an- 
swered by  Mann  v.  Higgins,  83  Cal.  69. 

There  was  nothing  wrong  in  telling  the  jury  that  after  weigh- 
ing the  evidence  they  must  decide  according  to  their  consciences. 
Of  course,  they  must  consider  the  evidence  by  the  use  of  their 
reasons,  and  if  we  consider  the  conscience  a  distinct  faculty  they 
could  not  weigh  the  evidence  in  their  consciences,  but  they  could 
weigh  the  evidence  and  decide  conscientiously,  and  that  is  what 
they  were  told  to  do. 

Seyeral  other  points  are  made  which  I  do  not  think  it  worth 
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while  to  discuss.  They  have  been  carefully  considered,  and  I 
do  not  think  they  call  for  a  reversal. 

In  view  of  what  has  been  said,  it  is  unnecessary  to  consider 
further  the  point  that  the  verdict  is  against  the  evidence.  In 
addition  to  what  has  been  suggested,  there  was  evidence  which 
would  have  justified  the  jury  in  concluding  that  the  defendant 
was  not  at  all  insane,  and,  even  if  he  were  partially  insane,  yet 
the  criminal  act  was  not  the  offspring  of  such  insanity,  but  of 
the  natural  passions  of  the  defendant. 

The  judgment  and  order  are  affirmed. 

Henshaw,  J.,  McFarland,  J.,  Harrison,  J.,  Garoutte,  J.,  Van 
Fleet,  J.,  and  Beatty,  C.  J.,  concurred. 

Eehearing  denied. 


[Sac.  No.  232.    In  Bank.— December  11,  1897.] 

W.  W.  MONTAGUE  &  CO.,  Appellant,  v.  JOSEPH  R.  EIT- 
GLISH,  Treasurer  of  City  of  Vallejo. 

Municipal  Corporations — Liability  Limited  to  Revenue  of  Ybab's 
Indebtedness — Constitutional  Law, — Under  section  18  of  arti- 
cle XI  of  the  constitution,  each  year's  income  and  revenue  of  a  mu- 
nicipal corporation  must  pay  each  year's  indebtedness  and  liability, 
and  no  indebtedness  or  liability  incurred  in  any  one  year  can  be 
paid  out  of  the  income  or  revenue  of  any  future  year. 

Id. — Contract  fob  Sale  of  Watebpipe — Delivery — Exhaustion  of 
Year's  Revenue — ^Validity  of  Contract — Remedy  Only  Af- 
fected.— ^A  contract  for  the  sale  of  waterpipe  to  be  imbedded  in 
the  streets  of  a  city  for  its  use  and  benefit,  in  connection  with  wa- 
terworks established  under  vote  of  its  electors,  which  was  entered 
into  and  carried  out  by  the  delivery  and  laying  of  pipe  thereunder, 
during  one  fiscal  year,  and  at  a  time  when  there  was  money  in  a 
water  fund  derived  from  the  sale  of  bonds  for  the  Improvement, 
sufficient  to  meet  the  obligation,  was  valid,  and  its  validity  could 
not  be  affected  by  any  subsequent  failure  of  revenues  from  that 
fund,  or  from  the  general  fund  of  that  fiscal  year;  but  the  seller 
was  bound  to  look  only  to  the  revenues  of  the  city  for  that  fiscal 
year  for  payment,  and  the  exhaustion  of  such  revenues  affected  only 
his  remedy  and  left  him  in  the  same  condition  as  any  creditor  who 
has  dealt  with  one  whose  assets  are  exhausted  before  he  presents 
his  claim. 

Id. — ^TiTLB  OF  Water  Pifb — Invalid  Pl^chase  in  Subsequent  Year 
Void  Wabrant — Mandamus. — The  title  to  the  waterpipe  laid  in 
the  streets  of  the  city,  under  such  contract,  during  one  fiscal  year, 
vested  in  the  city  and  a  subsequent  attempt  of  the  city  to  purchase 
CXIX.  Cal.— 15 
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a  part  thereof  durini;  the  next  fiscal  year,  was  invalid  and  void, 
and  a  warrant  issued  under  such  purchase  drawn  upon  the  funds 
of  a  suhsequent  year  was  without  consideration  and  void,  and  its 
payment  could  not  be  compelled  by  fnandamua  to  the  city  treasurer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County.     A.  J.  Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  W.  Hall,  for  Appellant. 

Coghlan  &  Harvey,  for  Bespondent. 

QAROTJTTE,  J.— Montague  &  Co.  petitioned  the  superior 
court  for  a  writ  of  mandate  to  compel  the  city  treasurer  of  the 
city  of  Vallejo  to  pay  a  certain  warrant  drawn  for  the  sum  of 
ninety  dollars  and  eighty-five  cents  by  the  trustees  of  said  city. 
A  demurrer  was  sustained  to  the  petition,  and  the  soundness  of 
that  ruling  of  the  trial  court  is  the  matter  presented  here  for 
consideration. 

The  material  facts  disclosed  by  the  petition  may  be  thus  sum- 
marized :  In  January,  1895,  the  aforesaid  city,  by  its  trustees,  re- 
solved to  purchase  and  did  purchase  from  Montague  &'  Co.  one 
hundred  feet  of  waterpipe  for  the  sum  of  ninety  dollars  and 
eighty-five  cents,  and  the  warrant  of  said  city  for  that  amount 
was  issued  in  pursuance  of  such  purchase,  and  is  the  warrant 
here  under  consideration.  At  the  time  this  pipe  was  so  pur- 
chased it  was  laid  underground  in  one  of  the  streets  of  said  city, 
and  formed  a  part  of  the  system  of  waterworks  then  owned  and 
used  by  said  city.  The  history  of  this  particular  piece  of  pipe 
is  a  material  element  entering  into  a  consideration  of  the  ques- 
tion at  issue,  and  that  history  is  as  follows :  The  city  of  Vallejo, 
by  a  vote  of  its  electors,  decided  to  create  a  permanent  improve- 
ment in  the.  form  of  a  waterworks  system  for  the  use  and  benefit 
of  the  city.  To  this  end  bonds  were  issued  and  sold  to  the 
amount  of  two  hundred  and  fifty  thousand  dollars.  Montague 
&  Co.,  the  petitioner  here,  entered  into  a  contract  with  the  city 
to  furnish  certain  waterpipe,  properly  embedded  in  the  streets, 
at  a  fixed  price  per  lineal  foot,  and,  in  accordance  with  the  terms 
of  such  contract,  said  Montague  &  Co.  did  furnish  such  pipe  to 
the  value  of  thirty  thousand  dollars.  The  city  paid  about  twenty- 
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fotir  thousand  dollars  of  this  indebtedness  upon  the  contract,  at 
which  time  the  two  hundred  and  fifty  thousand  dollars  placed  in 
the  water  fund  became  exhausted.  Neither  was  the  general  fund 
of  the  city  in  condition  to  answer  any  demands  made  upon  it. 
This  contract  was  made  and  the  pipe  furnished  and  laid  during 
the  fiscal  year  1893-94.  The  aforementioned  one  hundred  feet 
of  pipe  was  furnished  and  laid  under  this  contract,  but  not  paid 
for  by  the  city  for  the  reasons  stated. 

It  is  attempted  by  this  proceeding  to  pay  for  the  one  hundred 
feet  of  pipe  out  of  the  income  of  the  city  levied  and  collected  in 
^he  fiscal  year  1894-95.  This  can  be  done  if  the  pipe  was  pur- 
chased during  that  fiscal  year,  and  not  otherwise.  If  the  title  to 
this  pipe  was  in  Montague  &  Co.,  January,  1895,  when  the  board 
of  trustees  of  the  city  attempted  to  make  the  purchase,  then  there 
can  be  but  one  result  to  this  litigation.  But,  on  the  contrary, 
if  Montague  &  Co.  had  no  title  at  that  time,  there  was  no  sale 
and  no  contract,  and  the  treasurer  was  entirely  justified  in  refus- 
ing payment  of  the  warrant  here  in  dispute. 

Where  did  the  original  contract  between  Montague  &  Co.  and 
the  city  of  Vallejo  leave  the  title  to  this  one  hundredieet  of  pipe? 
The  true  construction  of  section  18,  article  XI,  of  the  constitution 
of  this  state  locates  that  title.  That  section  reads :  "No  county, 
city,  town,  township,  board  of  education,  or  school  district  shall 
incur  indebtedness  or  liability  in  any  manner  or  for  any  pur- 
pose exceeding  in  any  year  the  income  and  revenue  provided  for 
it  for  such  year,  without  the  assent  of  two-thirds  of  the  qualified 
electors  thereof  voting  at  an  election  to  be  held  for  that  purpose, 
nor  unless  before  or  at  the  time  of  incurring  such  indebtedness 
provision  shall  be  made  for  the  collection  of  an  annual  tax  suflB- 
eient  to  pay  the  interest  on  such  indebtedness  as  it  falls  due,  and 
also  to  constitute  a  sinking  fimd  for  the  payment  of  the  prin- 
cipal thereof  within  twenty  years  from  the  time  of  contracting 
the  same.  Any  indebtedness  or  liability  incurred  contrary  to 
this  provision  shall  be  void.**  Justice  Boss,  in  San  Francisco 
Gas  Co.  V.  Brickwedel,  62  Cal.  642,  declares  the  meaning  of  this 
provision  of  the  constitution  to  be :  "That  no  such  indebtedness 
or  liability  should  be  incurred  (except  in  the  manner  stated)  ex- 
ceeding in  any  year  the  income  and  revenue  actually  received 
by  such  county,  city,  town,  township,  board  of  education,  or 
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school  district.  In  other  words,  that  each  year's  income  and  reT- 
enue  must  pay  each  year's  indebtedness  and  liability,  and  that 
no  indebtedness  or  liability  incurred  in  any  one  year  shall  be 
paid  out  of  the  income  or  revenue  of  any  future  year."  This  con- 
struction has  been  approved  in  terms  in  Smith  v.  Broderick,  107 
Cal.  648.  By  the  facts  of  the  case  at  bar  it  appears  that  at  the 
time  the  contract  was  entered  into  by  the  city  with  petitioner  to 
furnish  this  waterpipe  there  was  money  in  the  water  fund  to 
meet  the  obligation.  It  further  appears  that  at  the  time  the 
pipe  was  delivered  to  the  city  in  the  manner  demanded  by  the 
terms  of  the  contract  there  was  money  in  the  fund  to  pay  the 
indebtedness,  and  it  further  appears  that  these  events  both  oc- 
curred during  the  fiscal  year  1893-94.  Under  these  conditions, 
we  find  nothing  in  the  contract  violative  of  any  provision  of  the 
aforesaid  section  of  the  constitution.  The  contract  being  valid 
in  the  first  instance,  we  are  unable  to  see  how  any  event  happen- 
ing subsequent  to  that  time  can  vitiate  it;  and  by  such  contract 
the  title  to  the  pipe  vested  in  the  city.  The  mere  fact  that  the 
fund  upon  which  the  party  has  relied  for  payment  has  become 
exhausted  after  he  has  furnished  the  material  demanded  by  his 
contract  and  before  presentation  of  his  claim  in  no  manner  bears 
upon  the  validity  of  the  contract  or  the  legal  liability  of  the  city. 
Such  unfortunate  conditions  facing  the  claimant  only  aflfect  his 
remedy.  The  contract  exists,  and  the  liability  of  the  city  exists, 
but  under  the  construction  of  this  provision  of  the  constitution 
which  declares  that  each  year's  revenue  of  the  municipality  must 
pay  each  year's  indebtedness,  the  claimant  is  bound  to  look  for 
the  satisfaction  of  his  claim  in  that  year's  income  and  only  there. 
This  principle  of  law  under  an  exactly  similar  state  of  facts  is 
declared  in  Weaver  v,  San  Francisco,. Ill  Cal.  319,  where  it  is 
said :  "Even  though  at  the  time  of  making  his  contract  there  are 
funds  in  the  treasury  sufficient  to  meet  the  amount  of  his  claim, 
he  is  charged  with  notice  that  these  funds  are  liable  to  be  paid 
out  for  municipal  expenditures  before  his  contract  can  mature 
into  a  claim  against  the  city,  and,  if  others  whose  claims  have 
accrued  subsequent  to  his  are  able  to  intercept  these  funds,  he  is 
in  the  same  condition  as  any  creditor  who  has  dealt  with  one 
whose  assets  are  exhausted  before  he  presents  his  claim." 
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These  views  lead  us  to  the  conclusion  that  the  contract  for  all 
the  pipe  furnished  by  petitioner  to  the  city  was  a  complete,  per- 
fect, and  valid  contract ;  that  the  title  to  such  pipe  passed  to  the 
city,  and  that  the  income  of  the  city  for  the  fiscal  year  1893-94 
may  be  dra\*Ti  upon  for  its  payment,  if  any  such  income  there  be. 
It  follows  that  the  city  treasurer  was  justified  in  refusing  to  pay 
this  warrant,  upon  the  ground  that  it  had  been  issued  without 
consideration  and  was  therefore  void. 

If  the  fact  that  an  election  was  held  authorizing  this  improve- 
ment to  the  city  is  material  to  this  litigation,  such  fact  must 
tend  to  strengthen  the  legality  of  the  contract  entered  into  be- 
tween these  parties,  rather  than  weaken  it. 

The  judgment  appealed  from  is  affirmed. 

Harrison,  J.,  McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[Sac.  No.  230.    Department  Two.— December  13,  1897.] 

E.  J.  CEOLY,  Appellant,  v.  BOARD  OF  TRUSTEES  OP  THE 
CITY  OF  SACRAMENTO,  Respondent. 

MtJiTiaPAL  Chabteb  or  Sacbamento— Power  of  Boabd  or  Tbustees — 

TBIAL  of    ChABOES    against    SuPEBmXENDENT     OF     StBEETS — JUBIS- 

DiCTiON — Sufficiency  of  Charges — Prohibition. — Under  tbe  mu- 
nicipal charter  of  the  city  of  Sacramento,  the  board  of  tnisteea  has 
jurisdiction  to  try  the  superintendent  of  streets  upon  charges  of  in- 
competency, neglect  of  official  duty,  and  being  interested  in  con- 
tracts payable  from  the  city  treasury,  in  violation  of  the  charter, 
and  to  remove  him  from  office,  if  found  guilty  thereof;  and  the 
question  of  the  sufficiency  of  the  charges  in  form  must  be  made  to 
the  board  having  the  authority  to  determine  them,  and  cannot  be 
considered  upon  application  for  a  writ  of  prohibition,  nor  will  such 
writ  lie  to  prevent  a  trial  of  the  charges,  where  none  of  them  is 
based  upon  a  violation  of  the  general  laws  of  the  state,  and  the  sub- 
ject matter  of  the  charges  is  within  the  class  of  matters  that  the 
board  is  authorized  to  try. 

Id. — Constitutional  Law  —  Exercise  of  Judicial  Poweb — Munici- 
pal AuTHOBiTT. — ^The  charter  of  the  city  of  Sacramento  is  not  un- 
constitutional as  conferring  the  exercise  of  a  judicial  power  upon 
the  board  of  trustees  to  try  a  municipal  officer  thereunder;  but  th^ 
appointment  and  removal  of  a  city  superintendent  of  streets  is  a 
matter  purely  municipal,  which,  under  the  constitutional  power  to 
frame  a  city  charter,  may  be  conferred  upon  the  municipal  body, 
and  is  rather  the  exercise  of  a  power  necessary  for  its  police  and 
good  administration  than  the  exercise  of  judicial  powers  by  a  leg- 
islative body. 
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Id. — Com  voir  Law  Poweb  of  Amotion  of  Officebs. — It  seems  that 
there  is  a  oommon-law  power  of  amotion  of  officers  as  an  incident 
to  all  corporations,  thouf^h  not  conferred  by  statute;  but  the  ques- 
tion is  undecided,  and  is  referred  to  as  showing  that  a  charter  pro- 
vision authorizing  such  amotion  is  not  to  be  considered  as  unprece- 
dented, or  held  unconstitutional  or  Inoperative  or  unless  upon  clear- 
ly sufficient  grounds. 

Id. — Double  Penalty — Removal  and  Disqcalifioation — Ql^estion 
Undetebmineo. — The  board  of  trustees  of  Sacramento  having  pow- 
er and  jurisdiction  under  its  city  charter  to  remove  .the  superintend- 
ent of  streets  from  office  for  sufficient  cause  shown^  as  provided 
therein,  prohibition  will  not  lie  to  restrain  their  action,  regardless 
of  the  question  whether  the  power  conferred  by  the  charter  upon 
them  to  perpetually  disqualify  him  from  holding  office  under  the 
municipality  is  or  is  not  invalid;  and  such  question  is  left  unde- 
termined until  properly  raised,  upon  the  rendition  of  a  judgment 
of  disqualification  by  the  board  of  trustees. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.     A.  P.  Catlin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

White,  Hughes  &  Seymour,  for  Appellant. 

Hiram  W.  Johnson,  for  Respondent. 

THE  COURT. — A  citizen  of  the  city  of  Sacramento  presented 
in  writing  to  the  board  of  trustees  certain  charges  against  appel- 
lant, as  superintendent  of  streets;  whereupon  the  board  fixed  a 
time  for  the  hearing  thereof,  and  caused  a  copy  of  the  charges 
and  a  notice  of  the  time  fixed  for  the  hearing  to  be  served  upon 
appellant,  who  thereupon  petitioned  the  superior  court  for  a  writ 
prohibiting  said  board  from  proceeding  to  try  him  upon  said 
charges.  An  alternative  writ  was  granted,  with  an  order  to  show 
cause  why  it  should  not  be  made  absolute.  The  board  demurred 
to  the  petition,  and  upon  the  hearing  the  demurrer  was  sus- 
tained, the  alternative  writ  discharged,  and  appellant's  petition 
dismissed ;  and  from  that  judgment  he  appeals. 

The  charter  of  the  city  of  Sacramento  contains  the  following 
provisions : 

'^Section  25.  The  board  of  trustees  shall  have  power:  1.  To 
try,  and  by  majority  vote  of  all  the  members  of  the  board  to  re- 
move from  office,  appointees  against  whom  charges  have  been 
preferred ;  and  by  not  less  than  seven  aflSrmative  votes  to  remove 
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any  appointee  at  any  time  when  in  the  judgment  of  the  board 
the  public  service  will  be  improved  thereby.^' 

Section  64  of  the  said  charter  provides  that  the  superintendent 
shall  be  a  qualified  elector,  "and  shall  be- appointed  by  the  mayor 
by  and  with  the  consent  of  the  board  of  trustees,  and  whose  term 
of  oflSce  shall  be  two  years." 

Section  211  provides  as  follows:  "No  member  of  the  board  of 
trustees  and  no  oflScer  of  or  employee  of  the  city  shall  be  or  be- 
come, directly  or  indirectly,  interested  in  or  with  the  perform- 
ance of  any  contract,  work,  or  business,  or  in  the  sale  of  any  arti- 
cle the  expense,  price,  or  consideration  of  which  is  payable  from 
the  city  treasury,  or  in  the  purchase  or  lease,  of  any  real  estate 
or  property  belonging  to  or  taken  by  the  city,  or  which  shall  be 
sold  for  taxes  or  assessments,  or  by  virtue  of  legal  process  at  the 
suit  of  the  city.  Any  member  of  the  board  or  any  officer  or  em- 
ployee of  this  city  violating  the  provisions  of  this  section,  or  who 
shall  be,  directly  or  indirectly,  interested  in  any  franchise,  right 
or  privilege  granted  by  the  city  while  he  is  such  member,  oflScer, 
or  employee,  unless  the  same  shall  devolve  upon  him  by  law,  shall 
forfeit  his  ofl&ce,  and  be  forever  disqualified  from  holding  any 
position  in  the  service  of  the  city;  and  all  contracts  made  or 
rights  or  franchises  granted  in  violation  of  this  section  shall  be 
absolutely  void." 

The  charges  against  appellant  are  of  incompetence,  neglect  of 
official  duty,  and  of  violations  of  said  section  211,  and  contain 
seven  or  eight  specifications. 

Appellant's  first  contention  is  stated  as  follows:  "Assuming 
that  upon  charges  in  proper  form  being  presented  the  board  of 
trustees  could  try  the  petitioner  and  pass  judgment  removing 
him  from  office,  the  accusation  preferred  is  not  sufficient  to  con- 
fer jurisdiction." 

This  is,  in  effect,  a  demurrer  to  the  charges  presented  to  the 
board,  and  assumes  that  the  board  would  have  lawful  authority 
to  try  him  and  impose  the  prescribed  penalty  if  the  charges  pre- 
sented to  it  sufficiently  stated  the  grounds  of  accusation.  It  is 
not  questioned  that  the  subject  matter  of  the  charges  attempted 
to  be  stated  come  within  the  class  of  matters  which  the  board  is 
authorized  to  try,  but  the  contention  is  that  they  are  so  defective- 
ly stated  as  not  to  give  the  board  jurisdiction.   But  if  the  board 
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has  jurisdiction  to  try  appellant  npon  the  matters  alleged,  if 
properly  stated,  it  has  power  to  determine,  in  the  first  instance 
at  least,  their  formal  sufficiency,  and  this  objection  should  have 
been  made  to  the  board.  The  writ  of  prohibition  will  not  lie 
to  determine  the  sufficiency  in  form  of  these  charges.  If  the 
charges  were  based  upon  violations  of  the  general  laws  of  the 
state,  as  that  appellant  had  murdered  or  robbed  A  B,  prohibition 
would  lie;  for  though  one  guilty  of  such  offenses  is  not  a  fit 
person  to  occupy  any  municipal  office,  he  must  first  be  convicted 
by  a  court  having  jurisdiction  to  try  such  oflEenses,  and  upon  the 
record  of  such  conviction  the  board  might  lawfully  remove  him 
under  said  provision  of  the  charter.  (Rex  v.  Richardson,  1  Burr, 
617;  1  Dillon  on  Municipal  Corporations,  sec.  251.)  It  may  be 
said,  however,  that  such  charges  "must  be  specifically  stated  with 
substantial  certainty;  yet  the  technical  nicety  required  in  indict- 
ments is  not  necessary.'*  (1  Dillon  on  Municipal  Corporations, 
sec.  256.)  , 

It  is  further  contended  by  appellant  that  said  provision  of 
said  charter  is  unconstitutional;  that  the  trial  of  an  officer  or 
employee  under  said  provision  is  an  exercise  of  judicial  power, 
and  the  board,  while  acting  thereunder,  acts  as  a  judicial  tribu- 
nal ;  that  the  charter  attempts  to  provide  a  court  for  the  trial  of 
city  officers  for  misdemeanors  in  office,  notwithstanding  the 
legislature  has  enacted  a  statute  under  which  civil  officers  shall 
be  tried  for  such  offenses ;  and  cites  the  Penal  Code,  sections  758 
to  772,  inclusive. 

Section  1  of  article  VI  of  the  constitution,  which  is  supposed 
to  be  violated  by  said  provision  of  the  charter,  is  as  follows :  "The 
judicial  power  of  the  state  shall  be  vested  in  the  senate  sitting 
as  a  court  of  impeachment,  in  a  supreme  court,  superior  courts, 
justices  of  the  peace,  and  such  inferior  courts  as  the  legislature 
may  establish  in  any  incorporated  city  or  towp,  or  city  and 
county.'* 

Appellant  argues  that  "all  the  judicial  power  which  may  be 
exercised  in  this  state  under  the  constitution  is  vested  in  the 
courts  specifically  named  in  the  constitution,  and  in  such  infe- 
rior courts  as  the  legislature  may  establish  by  virtue  of  the  sec- 
tion last  referred  to.*' 

The  powers  of  the  government  of  this  state  are  divided  into 
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three  separate  departments — ^the  legislative,  executive,  and  judi- 
cial. The  section  above  quoted  creates  the  judicial  department, 
by  providing  for  a  system  of  courts,  or  judicial  tribunals,  prop- 
erly so  called,  the  jurisdiction  of  which  is  fixed  by  the  constitu- 
tion itself  or  by  the  legislature,  but  does  not  necessarily  exclude 
the  granting  of  judicial  power  by  the  same  constitution  to  mu- 
nicipalities, or  other  local  subdivisions  of  the  state,  in  matters 
purely  local,  and  in  which  the  state  at  large  has  no  direct  inter- 
est. The  language  of  the  constitution  in  creating  the  judicial 
department  is  no  more  comprehensive  than  that  used  in  creat- 
ing the  legislative  department,  which  declares  that :  "The  legis- 
lative power  of  this  state  shall  be  vested  in  a  senate  and  assembly, 
which  shall  be  designated  the  legislature  of  the  state  of  Califor- 
nia^^; yet  the  same  constitution  provides  that  cities  having  more 
than  three  thousand  five  hundred  inhabitants  may  "frame  a 
charter  for  its  own  government'^  through  a  board  of  fifteen  free- 
holders elected  by  the  voters  of  the  municipality,  which  charter, 
when  ratified  by  a  majority  of  the  voters  of  such  city,  shall  ^^e 
submitted  to  the  legislature  for  its  approval  or  rejection  as  a 
whole,  without  power  of  alteration  or  amendment.  Such  ap- 
proval may  be  made  by  concurrent  resolutions,  and,  if  approved, 
by  a  majority  vote  of  the  members  elected  to  each  house,  it  shall 
become  the  charter  of  such  city,  or,  if  such  city  be  consolidated 
with  a  county,  then  of  such  city  and  county,  and  shall  become 
the  organic  law  thereof,  and  supersede  any  existing  charter  and 
all  amendments  thereof  and  all  laws  inconsistent  with  such 
charter."  (See  Const.,  art.  XI,  sec.  8,  as  amended  in  1892.) 
Here  it  will  be  seen  that  legislative  power  to  frame  a  charter  is 
expressly  given,  notwithstanding  the  comprehensive  language 
in  which  it  is  declared  that  "the  legislative  power  of  the  state 
shall  be  vested  in''  the  legislature. 

The  charter  of  the  city  of  Sacramento,  here  under  considera- 
tion, was  framed  under  said  provision  of  the  constitution,  and 
is  of  the  class  commonly  known  as  "freeholders'  charters." 

It  cannot  be  questioned  that  the  appointment  of  a  super- 
intendent of  streets  is  a  matter  purely  municipal,  and  which 
may  properly  be  left  to  the  municipality  to  be  exercised 
in  the  manner  provided  in  its  charter,  and  it  would  seem 
to  follow    as   a   logical   sequence   that    the   power   to   remove 
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an  officer  so  appointed  is  equally  a  matter  of  purely  mu- 
nicipal concern.  It  is  said  that:  "A  provision  in  a  city 
charter  vesting  the  board  of  aldermen  with  the  sole  power  to 
try  all  impeachments  of  city  officers,  the  judgment  only  extend- 
ing to  removal  and  disqualification  to  hold  any  corporate  office 
under  the  charter,  is  not  unconstitutional  as  authorizing  the 
exercise  of  judicial  powers  by  a  legislative  or  municipal  body, 
but  is  rather  the  exercise  of  a  power  necessary  for  its  police  and 
good  administration.'*  (Dillon  on  Municipjd  Corporations,  sec. 
244.) 

In  England,  it  is  held  that  "the  power  to  remove  a  corporate 
officer  from  his  office,  for  reasonable  and  just  cause,  is  one  of 
the  common-law  incidents  of  all  corporations."  {Rex  v.  Rich- 
ardson, 1  Burr.  517.)  It  is  there  denied  that  there  can  be  no 
power  of  amotion  unless  given  by  charter  or  prescription;  and 
the  contrary  doctrine  is  asserted — that  from  the  reason  of  the 
thing,  from  the  natue  of  corporations,  and  for  the  sake  of  or- 
der and  government,  the  power  is  incidental.  Judge  Dillon, 
though  stating  that  the  question  has  not  been  judicially  settled, 
expresses  the  opinion  that  our  municipal  corporations,  in  the  ab- 
sence of  any  express  or  implied  restriction  in  the  charter,  pos- 
sess the  incidental  power,  not  only  to  make  by-laws,  but  for 
cause  to  remove  corporate  officers,  whether  elected  by  it  or  by 
the  people.    (Dillon  on  Municipal  Corporations,  sees.  242,  243.) 

In  Richards  v.  Clarksburg,  30  W.  Va.  491,  20  Am.  &  Eng. 
Corp.  Cas.  Ill,  the  power  of  the  common  council  to  remove  the 
mayor,  as  a  common-law  incident  of  all  corporations,  and  with- 
out any  express  grant  of  the  power  of  amotion  given  by  the  stat- 
uie,  was  sustained. 

Other  cases  more  or  less  directly  sustaining  the  proposition 
that  the  power  to  remove  officers  is  a  common-law  incident  to 
corporations  might  be  cited,  but  that  question  is  not  here  so  in- 
volved as  to  require  a  decision,  and  is  not  decided.  They  are  re- 
ferred to  for  the  purpose  of  showing  that  the  provision  of  the 
charter  here  in  question  is  not  an  innovation,  nor  an  unprec- 
edented provision  which  should  be  viewed  with  fear  and  dis- 
trust, or  held  unconstitutional  or  inoperative,  unless  upon  clear- 
ly sufficient  grounds. 

Eeturning  from  these  general    considerations  to  the  charter 
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provision  before  us,  it  is  to  be  observed  that  it  provides  two  sepa- 
rate  and  distinct  penalties  for  official  delinquency  and  miscon- 
duct: the  one  removal  from  office,  the  other  a  perpetual  dis- 
qualification from  holding  any  other  position  in  the  service  of 
the  municipality.  The  foregoing  citations  and  quotations  suf- 
ficiently indicate  that  both  of  these  penalties  are  recognized  as 
incidents  to  the  corporate  existence  of  municipalities.  We  are 
not,  however,  called  upon  to  decide  in  this  proceeding  whether 
the  second  penalty  is  one  which  may  properly  be  imposed  under 
the  charter,  or,  in  other  words,  whether  the  penalty  of  perpet- 
ual disqualification  and  the  consequent  deprivation  of  an  impor- 
tant right  of  citizenship  can  be  adjudged  against  an  individual 
by  any  other  than  a  strictly  judicial  tribunal ;  for  it  is  clear  that 
the  right  of  amotion  is  but  the  exercise  of  a  police  power  neces- 
sary to  the  welfare  of  a  city.  So  much  of  the  charter  provision, 
therefore,  is  unquestionably  valid.  The  decision  upon  this  point 
is  determinative  of  this  appeal,  for  the  suit  is  in  prohibition  to 
restrain  the  board  of  trustees  from  acting  upon  the  theory  that 
the  law  as  a  whole  is  invalid  and  unconstitutional.  We  need 
not  attempt  to  anticipate  the  board's  decision,  and  it  is  suffi- 
cient to  say  that,  if  it  should  render  a  judgment  of  perpetual 
disqualification  against  plaintiff  in  this  proceeding,  it  will  be 
time  enough  then  and  thereafter  to  pass  upon  that  question. 
The  judgment  appealed  from  is  affirmed. 


[S.  P.  No.  813.    Department  Two.— December  13,  1897.] 

WILLIAM  H.  PORTER,  Respondent,  v.  JOHN  M.  PILLE- 
BROWN*,  Executor,  etc.,  of  ANN  M.  PILLEBROWN,  De- 
ceased, Appellant. 

QUABDIAN   AND  WaBD— AOCOUWTINQ — ^EXFSNBES   FOB    CaBE    OF     WaBD— 

Provisions  ot  Will. — In  an  action  by  a  ward  against  the  estate 
of  his  deceased  guardian  for  an  accounting  of  moneys  belonging  to 
him,  which  came  into  the  possession  of  the  guardian,  the  defendant 
la  not  entitled  to  credit  for  the  expenses  incurred  by  the  guardian 
in  maintaining  the  ward  during  his  minority,  if  by  her  will  the 
guardian  directs  that  no  charge  shall  be  made  against  the  ward 
for  any  moneys  loaned  him,  or  for  any  expense  she  had  been  to  on 
his  account  during  her  lifetime. 

Id. — FoBM  OF  Action — ^Amendment  of  Complaint. — Where  the  claim 
of  the  ward,  as  presented  against  the  estate  of  the  guardian,  set 
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out  in  detail  all  the  facts  necessary  to  establish  the  liability  of  the 
guardian  for  an  acounting,  and  the  action  thereon,  as  originally 
brought,  was  in  form  a  mere  action  at  law  for  the  amount  received 
by  the  guardian,  which  was  less  than  three  hundred  dollars,  it  is 
not  error  for  the  court  to  allow  the  plaintiff  to  amend  nis  com- 
plaint so  as  to  make  it  an  equitable  action  for  an  accounting  of  the 
trust  arising  under  the  guardianship,  and  thus  within  the  jurisdic- 
tion of  the  superior  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alameda 
County,  and  from  an  order  refusing  a  new  trial.  W,  E.  Greaie, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

"Welles  Whitmore,  for  Appellant. 

A.  B.  Hunt,  for  Eespondent. 

THE  COUET. — Judgment  was  rendered  for  plaintiff  in  the 
sum  of  two  hundred  and  ninety-two  dollars  and  thirty-six  cents, 
with  interest  compounded  yearly  from  the  eleventh  day  of  No- 
vember, 1868.  Defendant  appeals  from  the  judgment  and  from 
an  order  denying  a  motion  for  a  new  trial. 

The  appellant  certainly  makes  a  pretty  strong  case,  showing 
that  the  judgment  in  this  case  does  an  injustice  to  appellant  and 
to  the  estate  which  he  represents ;  but  we  think  that  there  was 
evidence  suJfficient  to  support  the  findings  of  fact,  and,  taking 
those  findings  as  true,  we  cannot  see  any  clear  ground  for  a  re- 
versal of  the  judgment. 

The  appellant  is  the  grandson  of  the  deceased,  Ann  M.  Fille- 
brown, who  died  in  1894.  In  1866,  when  plaintiff  was  about 
three  years  old,  he  was  taken  into  the  family  of  the  deceased  in 
the  state  of  Wisconsin,  and  was  raised,  cared  for,  maintained  and 
educated  by  her  as  one  of  her  own  children  and  at  her  own 
expense.  He  lived  with  her  continuously  until  he  was  about  fif- 
teen years  old,  when  he  went  to  the  state  of  Nebraska,  and  re- 
mained there  two  or  three  years.  He  then  returned  to  the  house 
of  deceased,  and  shortly  afterward  came  with  her  to  California. 
He  continued  to  live  with  the  deceased  here  until  after  his  ma- 
jority, and  about  ten  years  elapsed  after  his  majority  before  her 
death.  He  avers  that  he  always  supposed  that  he  was  an  adopted 
child  of  deceased,  and  did  not  know  that  she  had  ever  been  his 
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guardian  until  after  her  death;  and  he  avers  that  after  her  death 
he  discovered  that  she  had  been  appointed  his  guardian  in  Wis- 
consin in  1868,  and  that  on  the  eleventh  day  of  November,  1868, 
she,  as  his  guardian,  received  from  the  executors  of  an  uncle  of 
plaintiff,  named  William  H.  Fillebrown,  the  said  sum  of  twb  hun- 
dred and  ninety-two  dollars  and  thirty-six  cents,  money  alleged 
to  have  come  to  plaintiff  from  the  estate  of  William  H.,  through 
plaintiflPs  mother,  Mary  E.  Porter,  who  was  a  sister  of  said  Wil- 
liam H.  He  further  avers  that  the  deceased  fraudulently  con- 
cealed from  him  the  fact  of  said  guardianship,  and  the  fact  that 
any  money  was  coming  to  him  as  aforesaid,  and  fraudulently 
mingled  said  money  with  her  own,  so  that  it  cannot  now  be  trac- 
ed and  identified.  He  presented  a  claim  setting  forth  these  facts 
to  appellant,  executor  of  the  estate  of  Ann  M.,  and  the  executor 
having  refused  to  allow  the  claim  respondent  brought  this  suit. 
All  the  averments  of  the  complaint  were  substantially  found  to 
be  true  by  the  court  below. 

The  evidence  that  there  ever  was  any  money  coming  to  the 
respondent  from  the  estate  of  his  uncle  was,  as  appellant  con- 
tends, exceedingly  slight,  but  we  think  that  there  was  sufficient 
proof  to  warrant  the  court  in  finding  that  the  deceased,  as  the 
guardian  of  the  respondent,  received  from  the  executors  of  said 
estate  and  receipted  therefor  the  amount  of  money  named  in  the 
complaint;  and  this  being  so,  it  is  immaterial  to  inquire  whether 
or  not  said  money  should  have  gone  to  the  deceased  as  such 
guardian.  And  the  finding  of  the  court  below,  that  the  deceased 
did  actually  receive  and  retain  said  money  as  belonging  to  the 
respondent  and  as  his  guardian,  is  an  answer  to  a  great  many 
of  the  points  made  by  appellant  as  to  the  preliminary  proof 
that  there  was  such  money  coming  to  him.  It  is  admitted  and 
found  that  the  expense  incurred  by  deceased  in  maintaining  re- 
spondent during  the  earlier  years  of  his  life  far  exceeded  the 
amount  which  she  is  alleged  to  have  received  as  his  guardian. 
But  the  court  below  refused  to  allow  anything  for  said  expenses : 
1.  Upon  the  ground  that  they  were  barred  by  the  statute  of  lim- 
itations (which  we  think  is  not  tenable),  and  2.  Because  the  will 
of  said  deceased  referring  to  the  respondent  contained  this  clause: 
"I  direct,  however,  that  no  charge  be  made  against  him  for  any 
moneys  that  I  have  loaned  him  and  for  any  expense  that  I  have 


238  POBTEB  V.  PlLLEBROWN.  [119   Cal. 

been  to  on  his  account  during  my  lif etime^^ ;  and  we  are  disposed 
to  think  that  this  second  ground  is  tenable.  It  is  not  improbable 
that  if  the  deceased  had  been  alive  when  this  suit  was  commenced 
she  could  have  satisfactorily  explained  the  grave  charges  which 
the  respondent  made  against  her  after  her  death;  and,  therefore, 
if  the  court  had  found  that  this  action  was  barred  by  laches,  such 
finding  could  not  have  been  disturbed.  But  the  court  foimd  the 
other  way,  and  we  do  not  feel  warranted  in  saying  that  such 
finding  has  no  support  in  the  evidence. 

The  most  serious  point  made  by  appellant  is,  that  the  court 
had  no  jurisdiction  of  the  cause  because  the  amount  of  the  prin- 
cipal claimed  was  less  than  three  hundred  dollars,  and  that,  as 
the  original  complaint  was  in  the  form  of  a  mere  action  at  law 
upon  a  creditor's  claim,  the  court  erred  in  allowing  the  plaintiff, 
when  the  trial  had  been  nearly  completed,  to  amend  his  com- 
plaint so  as  to  make  it  an  equitable  action  for  an  accountiiig  of 
the  trust  arising  under  the  guardianship ;  but  as  the  claim  as  pre- 
sented to  the  executor  stated  all  the  facts  upon  which  the  plain- 
tiff relied,  we  think  that  the  change  made  by  the  amendment  to 
the  complaint  was  allowable.  Of  course,  one  suing  an  estate 
must  stand  upon  the  claim  which  he  has  presented  for  allowance ; 
but  we  think  that  the  claim  as  presented  in  this  case  warranted 
the  form  given  to  the  complaint  by  the  amendment. 

There  is  some  evidence  to  support  the  findings  of  the  court 
below  that  the  deceased  never  repudiated  her  trust,  and  that  re- 
spondent did  not  know  and  cannot  be  held  to  knowledge  of  the 
facts  upon  which  the  action  is  based  until  within  three  years 
of  the  commencement  of  the  action;  and  therefore  the  conclu- 
sion that  the  action  was  not  barred  by  the  statute  of  limitations 
cannot  be  here  disturbed.  We  do  not  deem  it  necessary  to  no- 
tice in  detail  the  various  exceptions  by  which  the  main  questions 
in  the  case  are  raised. 

The  judgment  and  order  appealed  from  are  affirmed. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  267.    Department  Two.— December  13,  1897.  ] 

SAMUEL  K.  LINDLEY,  Bespondent,  v.  ELON  G.  PAY  et  al.. 

Appellants. 

Bkal  Estate  Bbokeb — Commissions  upon  Sau: — ^Reasonable  Com- 
pensation— Pleading — General  Demuebeb  to  Complaint — ^Ambi- 
guity— ^Tebms  of  Employment. — ^Where  the  complaint  in  an  ac- 
tion by  a  real  estate  broker  for  the  recovery  of  commissions  upon 
a  sale  of  real  estate  alleged  employment  of  plaintiff  by  defendants, 
to  sell  certain  lands,  and  an  averment  to  pay  him  a  reasonable 
compensation  for  his  services,  provided  he  should  succeed  in  sell- 
ing the  same  on  terms  satisfactory  to  the  defendants^  and  that  he 
found  a  purchaser  who  entered  into  an  agreement  in  writing  with 
the  defendants  for  sale  of  the  lands,  in  which  writing  defendants 
also  agreed  to  pay  the  plaintiff  the  regular  commissions  out  of  the 
first  moneys  received,  the  question  whether  the  complaint  is  am- 
biguous or  uncertain  as  to  the  terms  of  the  employment  is  not 
raised  upon  general  demurrer  to  the  complaint. 

Id. — Construction  op  Complaint — Contract  Alleged — ^Recital  in 
Written  Agreement — Variance. — Only  one  contract  is  averred  in 
such  complaint,  and  that  is  to  find  a  purchaser  upon  terms  satis- 
factory to  the  defendants,  for  a  reasonable  compensation,  and  the 
statements  as  to  the  contents  of  the  written  agreement  between  the 
purchaser  and  the  defendants  is  a  mere  recital,  which  does  not 
help  out  or  vary  the  terms  of  the  alleged  employment;  and  where 
there  is  no  proof  of  the  contract  alleged,  the  contract  recited  in  the 
writing  is  not^  so  far  as  concerns  the  compensation,  the  contract 
averred  in  the  complaint. 

Id. — Contract  to  Pay  Commissions  out  of  First  Moneys  Received— 
Failure  to  Consummate  Contract. — Under  a  written  contract  to 
pay  the  commissions  of  a  broker  out  of  the  first  moneys  received, 
the  broker  is  not  entitled  to  compensation  when  he  finds  a  purchaser 
ready,  willing,  and  able  to  purchase  on  the  prescribed  terms;  but 
there  must  be  a  sale  and  a  first  payment  to  entitle  him  to  recover; 
and  where  the  sale  was  not  consummated,  by  reason  of  the  pur- 
chaser not  accepting  the  title,  and  the  alleged  contract  was  not 
executed  so  as  to  bind  the  parties,  and  no  sale  was  in  fact  consum- 
mated, and  the  purchaser  invested  elsewhere,  the  broker  can  recover 
nothinj?. 

Id. — Ordinary  Contract  for  Commissions — Statute  of  Frauds — 
Memorandum. — Under  an  ordinary  agreement  that  a  broker  is  en- 
titled to  commissions  when  he  furnishes  a  purchaser,  able,  ready, 
and  willing  to  buy,  a  memorandum  in  writing,  signed  by  the  vendor 
and  disclosing  the  terms  of  the  contract,  is  sufficient  to  satisfy  the 
statute  of  frauds,  though  the  contract  of  purchase  was  not  so  ex- 
ecuted as  to  bind  the  parties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County  and  from  an  order  denying  a  new  trial.  J.  W. 
McKinley,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
J.  S.  Chapman,  for  Appellants. 
Murphy  &  Gottschalk,  for  Eespondent. 

TEMPLE,  J. — This  action  was  brought  to  recover  a  broker's 
commission  for  the  sale  of  real  estate.  The  complaint  charges 
that  on  or  about  April  17,  1894,  defendants  employed  plaintiff 
to  sell  certain  lands,  and  agreed  to  pay  him  a  reasonable  compen- 
sation for  his  services,  provided  he  should  succeed  in  selling  the 
same  on  terms  satisfactory  to  defendants. 

It  is  then  averred  that  he  found  a  purchaser  on  the  18ih  of 
April,  1894,  who  was  ready,  willing,  and  able  to  purchase  on 
terms  satisfactory  to  defendants.  The  purchaser,  J.  E.  Carr,  on 
that  day  entered  into  an  agreement  in  writing  with  defendants 
whereby  they  agreed  to  sell  the  land  for  thirty-six  thousand  dol- 
lars, and  in  said  writing  defendants  also  agreed  to  pay  plaintiff 
the  regular  commissions  out  of  the  first  moneys  received. 

Then  follows  an  allegation  that  defendants,  without  cause  or 
excuse,  refused  to  carry  out  their  agreement  with  Carr,  but  re- 
turned to  Carr  his  note  for  five  hundred  dollars,  which  had  been 
put  up  by  him  as  a  forfeit.  Also  that  the  regular  commission 
for  finding  a  purchaser  for  a  lot  of  the  kind  and  description,  and 
for  the  purchase  price  aforesaid,  is  nine  hundred  dollars,  which 
is  a  reasonable  compensation  for  the  service. 

A  general  demurrer  was  interposed  to  the  complaint,  and  un- 
der it  defendants  now  attempt  to  raise  the  point  that  the  com- 
plaint is  ambiguous  or  uncertain  as  to  the  terms  of  the  employ- 
ment. This  objection,  however,  is  not  raised  by  a  general  de- 
murrer. 

The  defendants  denied  the  employment ;  that  any  services  were 
rendered  by  plaintiff ;  that  any  sale  was  made  to  Carr ;  and,  also, 
that  any  written  contract  was  executed  in  which  they  agreed  to 
pay  plaintiff  commissions.  But  the  defendants  admit  that  on 
the  17th  of  April,  18C4,  plaintiff  came  to  defendants  with  J.  E. 
Carr  for  the  pretended  purpose  of  purchasing  the  property  and 
did  enter  into  negotiations  for  that  purpose,  and  did  attempt  to 
procure  an  agreement  from  defendants  that  they  would  pay  him 
a  commission  in  the  event  of  a  sale  to  Carr.  But  defendants  deny 
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that  they  entered  into  any  agreement  in  writing,  or  into  any  kind 
of  an  agreement  to  pay  commissioners  except  in  case  of  a  sale,and 
that  was  not  in  writing  and  did  not  bind  the  defendants.  They 
then  aver  that  no  sale  was  ever  made  to  said  J.  B.  Carr. 

The  evidence  shows  no  valid  agreement  employing  plaintiff  to 
find  a  purchaser  upon  the  terms  set  out  in  the  complaint.  There 
was  in  fact  no  agreement  in  writing  by  which  plaintiff  was  em- 
ployed to  negotiate  a  sale  in  any  terms  whatever.  The  statute 
of  frauds  is  pleaded,  and  one  question  here  is  whether  a  contract 
has  been  made  out  under  section  1624  of  the  Code  of  Civil  Pro- 
cedure. 

It  appears  that  plaintiff  called  upon  defendants,  with  J.  E. 
Carr,  on  the  17th  of  April,  1894,  to  ascertain  if  the  property  was 
for  sale  and  for  what  price  and  upon  what  terms.  They  were 
informed  by  Mr.  Pay  that  he  would  sell  for  thirty-six  thousand 
dollars.  Mr.  Carr  replied  that  he  had  understood  that  the  prop- 
erty could  be  had  for  thirty-two  thousand  dollars,  and  he  would 
consider  the  matter.  The  next  day  the  two  called  again  and  then 
an  agreement  was  reached,  which  was  ftduced  to  writing  and 
signed  by  the  defendants.  The  contract  was  in  form  inter  parley. 
The  price  to  be  paid  was  thirty-six  thousand  dollars ;  five  hun- 
dred dollars  was  to  be  paid  on  signing  the  contract,  three  thou- 
sand five  hundred  dollars  on  delivery  of  deed,  and  thirty-two 
thousand  dollars,  with  interest,  ten  years  after  the  execution  of 
the  deed.  Defendants  were  to-  furnish  an  abstract,  and  agreed 
"to  allow  the  party  of  the  second  part  five  days  to  examine  same 
after  certificate,  abstract  of  title  is  delivered ;  and  further  agree 
to  pay  as  a  commission  to  said  S.  K.  Lyidley  the  sura  of  regular 
commissions  dollars  out  of  the  first  money  received.^* 

The  parties  of  the  first  part  agreed  to  deliver  to  the  party  of 
the  second  part,within  five  days  after  the  delivery  of  the  abstract, 
a  bargain  and  sale  deed  conveying  the  property  free  and  clear  of 
all  encumbrances.  It  was  also  stipulated  that  if  the  title  failed 
to  prove  good  the  contract  was  void,  and  Lindley  should  return 
the  first  payment  to  Carr. 

If  the  party  of  the  second  part  failed  to  make  the  remaining 
payments  according  to  the  agreement,  Lindley  was  "authorized 
and  empowered  to  declare  said  payment  forfeited  without  re- 
course.*' It  was  nowhere  provided  that  Carr  should  execute  a 
CXIX.    CAL.--16. 
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note  or  mortgage  for  the  deferred  payment  of  thirty-two  thou- 
sand dollars,  although  an  absolute  deed  was  to  be  delivered  at 
once. 

This  writing  was  signed  by  defendants,  but  not  by  Carr,  and 
according  to  Lindle/s  testimony  was  handed  to  Carr,  who  hand- 
ed to  Mr.  Fay  a  check  for  five  hundred  dollars. 

Mr.  Fay  denies  that  the  paper  was  handed  to  Carr  or  that  there 
was  any  understanding  that  it  was  delivered.  He  also  claims 
that  he  understood  that  Carr  was  to  sign  it,  and  that  either  it 
should  be  executed  in  duplicate,  so  that  each  party  should  have 
a  copy,  or  that  Lindley  should  retain  it  for  both  parties.  Upon 
this  matter  the  court  found  in  favor  of  the  plaintiffs.  This  find- 
ing is  attacked  as  not  supported  by  the  evidence. 

All  agree  that  almost  as  soon  as  the  defendants  had  signed  the 
writing,  and  before  they  had  separated,  Mr.  Fay  stated  that  he 
did  not  like  the  provision  by  which  the  payment  of  the  entire 
sum  of  thirty-two  thousand  dollars  was  deferred  ten  years.  He 
desired  annual  payments.  After  some  discussion,  Mr.  Carr  ao- 
sented  to  the  change.  Ad  attempted  to  alter  the  instrument  ac- 
cordingly. He  found  difficulty  in  making  the  change,  and  said 
he  would  fill  out  a  new  blank.  Mr.  Fay  then  took  the  one  he  had 
signed  and  threw  it  into  the  fireplace.  The  new  one  was  filled 
out,  embodying  the  changes.  The  defendants  signed  that  also. 
Wlien  signed,  however,  Mr.  Fay  put  it  into  his  pocket  and  said 
he  desired  to  consult  an  attorney  before  he  delivered  it,  and 
promised  to  meet  the  other  parties  the  next  morning  at  Mr. 
Lindley's  office.  Mr.  Carr  made  no  objection  to  this  course. 
On  the  next  day  the  defendants  refused  to  go  on  with  the  trade. 

There  was  no  written  contract  of  employment,  and  there  is  no 
note  or  memorandum  of  any  such  contract,  unless  the  reference 
to  commissions  in  the  writing  signed  by  the  defendants,  as  above 
stated,  constituted  such  memorandum.  Waiving  the  question 
whether  such  a  contract  was  executed  so  as  to  bind  the  parties, 
or  conceding  that  it  was,  the  contract  which  it  tends  to  prove  is 
not,  so  far  as  concerns  the  compensation,  the  contract  which  is 
averred  in  the  complaint.  Only  one  contract  is  averred,  and  that 
is  to  find  a  purchaser  upon  terms  satisfactory  to  the  defendants, 
for  which  plaintiff  was  to  be  paid  a  reasonable  compensation. 
The  statement  as  to  the  contents  of  the  writing  between   Carr 
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and  defendants  is  a  mere  recital  in  an  allegation  showing  that 
Carr  contracted  to  purchase  on  terms  satisfactory  to  defendants. 
It  does  not  help  out  or  vary  the  averment  as  to  employment. 

Ignoring  the  question  as  to  the  pleading,  however,the  evidence 
shows  no  right  of  ^action  in  the  plaintiff.  It  tends  to  show  an 
agreement  to  pay  commissions  out  of  the  first  money  received, 
and  no  money  has  ever  been  received.  Under  such  a  contract, 
the  broker  is  not  entitled  to  compensation  when  he  finds  a  pur- 
chaser ready,  willing,  and  able  to  purchase  on  the  prescribed 
terms.  There  must  be  a  sale  and  a  first  payment  to  entitle  him 
to  recover.    It  is  so  nominated  in  the  bond. 

If  we  assume  that  it  is  a  case  in  which  the  defendants  have 
agreed  to  pay  out  of  a  specified  f und,and  that  the  right  to  recover 
is  based  upon  the  fact  that  it  is  because  of  the  wrongful  act  of  the 
defendants  that  there  is  no  such  fund,  it  does  not  appear,  either 
from  the  pleadings  or  the  evidence,  that  a  first  payment  could 
have  been  received  by  the  defendants.  It  was  stipulated  in  the 
alleged  agreement  that  if  the  title  proved  bad  the  contract  of 
purchase  should  be  void.  Carr  never  accepted  the  title,  and  it 
was  not  shown  to  be  good.  If  the  sale  failed  because  the  title 
was  defective  there  would  be  no  first  payment,  and  the  plaintiff 
could  recover  nothing. 

But  the  alleged  contract  was  never  executed  so  as  to  bind 
anyone.  It  is  not  necessary  to  repeat  the  acts  which.it  is  claimed 
constituted  a  delivery.  They  were  certainly  at  the  best  equivo- 
cal, and  the  parties  separate,  mutually  agreeing  that  no  con- 
tract had  been  executed ;  that  Fay  was  to  consult  his  lawyer,  and 
they  were  to  meet  on  the  next  day  to  close  the  matter.  There 
was,  therefore,  no  sale,  and  according  to  the  terms  of  the  contract 
of  employment,  if  we  concede  that  one  was  proven,  the  plaintiff 
was  entitled  to  nothing. 

Had  the  agr^ment  been  the  ordinary  one  that  the  broker  is 
entitled  to  his  commissions  when  he  furnishes  a  purchaser  able, 
ready,  and  willing  to  buy,  it  might  be  argued  that  the  memoran- 
dum was  suiOScient  to  satisfy  the  statute  of  frauds,  even  though 
the  contract  of  purchase  was  not  so  executed  as  to  bind  the 
parties. 

The  note  or  memorandum  need  not  be  a  contract  or  a  writing 
intended  by  the  parties  as  an  obligation,  but  only  a  note  or  mem- 
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orandum  thereof  signed  by  the  party  to  be  charged.  Under  such 
a  contract  as  was  made  in  this  case  there  must  have  been  a  sale. 
The  terms  of  the  proposed  sale  were  not  agreed  upon  in  any  con- 
tract between  the  broker  and  the  seller,  except  that  they  were  to 
be  satisfactory  to  the  seller  and  the  commissions  were  to  come  out 
of  the  first  money  paid.  Under  such  circumstances,  a  refusal  of 
the  vender  to  complete  a  sale  which  he  at  first  said  was  satisfac- 
tory did  not  make  him  liable.  He  did  not  bind  himself  to  his 
broker  that  he  would  sell  at  all,  and  his  failure  to  complete  the 
sale  did  not  give  plaintiff  a  right  of  action.  Even  had  the  writ- 
ing been  delivered,  it  is  questionable  whether,  under  the  circum- 
stances of  this  case^  the  defendants  might  not  have  rescinded 
with  the  consent  of  the  vendee,  and  thus  have  defeated  the  claim 
of  plaintiff.  Apparently,  Carr  now  acquiesced  in  the  rescission. 
He  is  not  insisting  upon  the  sale,  and  there  was  testimony  to  the 
effect  that  failing  to  get  this  property  he  invested  elsewhere. 
The  order  is  reversed  and  the  cause  remanded. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 


[8.  P.  No.  729.    Department  Two.— December  14,  1897.] 
A.  G.  PLATT,  Respondent,  v.  H.  B.  HAVENS,  Appellant. 

JuBT — ^Action  on  CJontbaot. — ^An  action  to  recover  money  upon  a 
promissory  note,  and  for  the  breach  of  a  contract  entered  into  si- 
multaneously therewith,  in  which  no  equitable  issues  are  raised,  is 
an  action  at  law,  in  which  the  defendant  is  entitled  to  a  jury  triai 

Id. — Waiver  of  Jubt. — ^A  stipulation  to  set  the  action  for  trial  on  a 
day  certain  before  a  department  of  the  superior  court  then  known 
to  be  engaged  in  the  trial  of  causes  without  a  jury  is  not  a  waiver 
of  the  right  to  a  trial  by  jury.  Such  right  cannot  be  waived  by  im- 
plication. • 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion, 

T.  Z.  Blakeman,  for  Appellant 

W.  H.  H.  Hart,  and  Aylett  B.  Cotton,  for  Respondent. 
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SEARLS,  C. — Appeal  from  a  judgment  of  the  superior  court 
in  and  for  the  city  and  county  of  San  Francisco  in  favor  of 
plaintiff  for  $8,628:86,  upon  a  promissory  note  made  by  defend- 
ant for  $2,500,  bearing  interest  after  maturity  at  eight  per  cent 
per  annum,  and  dated  August  21,  1894.  Accompanying  the 
note  was  an  agreement  executed  by  the  parties  of  which  the  fol- 
lowing is  a  copy: 

"Agreement. 

^This  agreement,  made  by  and  between  H.  B.  Havens  and 
A.  G.  Platt,  both  of  San  Francisco,  Cal.,  witnesseth: 

"That  the  said  H.  B.  Havens  hereby  sells  to  said  A.  G.  Platt 
twelve  thousand  five  hundred  (12,500)  shares  of  the  Crescent 
Mining  Company  stock,  for  the  sum  of  five  thousand  dollars 
($5,000),  payments  to  be  made  and  stock  to  be  delivered  as  fol- 
lows: 

^'H.  B.  Havens  will  deliver  six  thousand  two  hundred  and  fifty 
shares  of  the  stock  upon  the  signing  of  this  agreement,  and  the 
payment  of  two  thousand  five  hundred  dollars  ($2,500)  in  cash. 
The  balance,  six  thousand  two  hundred  and  fifty  shares  of  stock, 
will  be  placed  in  escrow  with  Mr.  A.  K.  Durbrow,  and  upon  the 
payment  to  him  of  the  balance  of  the  amount  due,  viz.,  two  thou- 
sand five  hundred  dollars  ($2,500),  this  stock  shall  be  delivered 
to  A.  G.  Platt — the  pajonent  of  this  $2,500  to  be  made  on  or  be- 
fore August  21,  1895. 

"Any  dividends  that  may  be  declared  on  the  said  six  thousand 
two  hundred  and  fifty  shares  of  stock  are  to  be  paid  in  to  Mr. 
Durbrow  and  applied  upon  the  balance  due  on  said  stock  in  es- 
crow, said  amounts  to  be  subject  to  order  of  H.  B.  Havens. 

'T:t  being  agreed  that  said  A.  G.  Platt  shall  at  any  time  during 
the  year  stated  have  the  priviledge  of  paying  up  the  amount  due 
on  the  stock  in  escrow,  and  thereafter  receive  any  dividends  that 
may  be  declared  on  said  stock. 

"It  is  also  understood  and  agreed  to  by  the  parties  to  this 
agreement,  that  said  H.  B.  Havens  shall,  at  any  time  on  or  be- 
fore Auguat  21,  1895,  have  the  priviledge  of  offering  A.  6.  Platt 
the  sum  of  $2,500  and  interest  at  the  rate  of  eight  per  cent  per 
annum  from  the  date  of  this  agreement  for  six  thousand  two 
hundred  and  fif fy  shares  of  stock  of  said  Crescent  Mining  Com- 
pany, and,  should  said  A.  6.  Platt  refuse  such  offer  then  the  said 
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A.  G.  Platt  shall  relieve  said  H.  B.  Havens  from  any  future  lia- 
bility in  connection  with  this  transaction. 

"It  is  also  agreed  and  understood  that  in  case  the  foregoing 
offer  shall  not  be  made  that  the  said  A.  G.  Platt  shall  have  the 
right  to  cancel  this  contract  on  August  21,  1895,  and  receive 
from  said  H.  B.  Havens  the  sum  of  $2,500,  as  per  note  of  even 
date  herewith,  without  interest  or  any  dividends  that  may  have 
been  made  on  such  stock. 

"H.  B.  Havens  agrees  that  a  five-stamp  mill  shall  be  placed  on 
the  property,  without  any  expense  to  said  A.  G.  Platt,  in  consid- 
eration of  this  agreement. 

"(Signed)     H.  B.  HAVENS. 
"(Signed)    A.  G.  PLATT. 

'TVitness: 

"(Signed)    A.  K.  Durbrow. 

'Witness  to  signature  of  A.  G.  Platt : 

"(Signed)    J.  R.  Palmer. 

"That  on  the  margin  of  said  agreement,  opposite  the  clause 
referring  to  said  promissory  note,  was  a  further  stipulation  be- 
tween plaintiff  and  defendant  made  at  the  same  time,  in  words 
as  follows: 

"  'This  note  is  not  to  be  transferred  or  used  without  maker's 
permission,  but  is  to  be  canceled  upon  the  canceling  of  this 
agreement  or  payment  of  amount  named. 

'(Signed)    H.B.  HAVENS. 
'(Signed)    A.  G.  PLATT.'" 

The  first  point  made  by  appellant  for  reversal  was  that  the 
cause  of  action  was  one  at  law,  and  that  the  court  below  erred  in 
denying  to  defendant  a  jury  trial.  The  facts  bearing  on  the 
question  are  as  follows : 

The  cause  was  pending  in  Department  4  of  the  superior 
court.  On  the  twentieth  day  of  December,  1895,  the  attome}'8 
for  the  respective  parties  stipulated  as  follows  :"It  is  hereby  stip- 
ulated between  the  parties  to  the  above-entitled  action  that  said 
action  may  be  set  down  for  trial  at  such  time  as  will  suit  the  con- 
venience of  the  court  on  any  day  after  the  16th  of  January, 
1896." 

The  action  was  set  for  trial  March  3,  1896,  and  not  being 
reached  was  reset  for  March  13,  1896. 
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Again^  it  was  apparent  that  the  cause  would  not  be  reached, 
and  the  attorneys  for  the  respective  parties  met  the  judge  of  the 
court  at  his  chambers  to  arrange  a  future  day  for  trial,  and  then 
and  there  counsel  for  defendant  announced  that  he  had  not 
waived  a  jury  trial,  and  insisted  upon  his  right  to  a  trial  by  jury. 
The  judge  then  postponed  the  trial  for  one  week,  and  directed 
-counsel  "to  make  his  demand  for  a  jury  trial  in  open  court.^* 

Thereupon,  and  in  open  court,  on  March  13,  1896,  such  de- 
mand for  a  jury  trial  was  made.  The  court,  on  the  16th  of  the 
same  month,  denied  the  application  for  a  jury  trial,  ^'on  the 
ground  that  the  action  was  one  in  which  the  parties  were  not  en- 
titled to  a  jury  trial.'^    Defendant  excepted. 

It  may  be  stated,  also,  that  Department  4  of  the  superior  court 
was  and  for  two  years  had  been  engaged  in  the  trial  of  court 
cases,  and  had  not  during  that  period  had  a  jury  in  attendance, 
and  that  the  regulation  to  this  effect  was  notorious. 

The  action  is  to  all  intents  and  purposes  one  at  law  to  recover 
money  upon  a  promissory  note,  and  for  the  breach  of  the  con- 
tract entered  into  simultaneously  therewith. 

Plaintiff  averred  that  ho  had  complied  with  all  the  conditions 
to  be  by  him  kept  and  performed,  but  that  defendant  had  vio- 
lated the  contract,  etc.  The  contention  of  the  respondent  that 
plaintiff  might  have  enforced  a  lien  upon  the  stock  mentioned 
in  the  agreement  cannot  be  upheld,  for  the  reason  that  there 
are  no  facts  stated  in  the  complaint  going  to  uphold  any  such 
lien,  but,  on  the  contrary,  the  whole  theory  of  the  complaint  is, 
that  plaintiff  rescinded  the  agreement,  as  he  had  a  right  to  do, 
by  tendering  a  return  of  the  stock  and  demanding  payment  of 
the  note,  and  he  offers  to  return  the  stock  to  defendant,  to  sur- 
render it  in  court,  etc. 

There  was  no  case  that  could  be  made  consistent  with  the  issues 
that  would  entitle  plaintiff  to  equitable  relief. 

We  think,  therefore,  that  the  court  erred  in  holding,  as  it  did, 
that  the  cause  was  one  in  which  the  parties  were  not  entitled  to 
a  jury  trial. 

Eespondent  contends,  however,  that  if  it  be  conceded  that  the 
court  was  wrong  in  the  reason  which  it  gave  for  refusing  a  jury 
to  defendant,  it  was  still  right  in  its  conclusion,  because  defend- 
ant had  by  the  stipulation  in  effect  waived  a  jury.    Trial  by  jury 
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may  be  waived :  "1.  By  failing  to  appear  at  the  trial ;  2.  By  writ- 
ten consent  ....  filed  with  the  clerk;  3.  By  oral  consent,  in 
open  court,  entered  in  the  minutes.*'  (Code  Civ.  Proc.,  sec.  631.) 

The  stipulation  of  the  attorneys  was  entirely  consistent  with 
the  idea  of  a  trial  either  with  a  jury  or  by  the  court.  It  is  only 
by  ingrafting  therein  the  fact  that  there  was  no  jury  for  that  de- 
partment of  the  court,  and  that  such  fact  was  notorious^  that 
the  stipulation  becomes  of  any  force. 

We  think  this  too  vague  and  uncertain  a  basis  upon  which,  in 
the  face  of  our  code,  to  found  a  waiver.  It  was  held  in  an  early 
case  (Smith  v.  PolacJc,  2  Cal.  92)  that  the  right  of  trial  by  jury 
cannot  be  waived  by  implication. 

In  Swasey  v.  Adair,  88  Cal.  179,  it  was  held  that  a  jury  trial 
can  only  be  waived  in  one  of  the  modes  prescribed  in  section  631, 
supra. 

In  Biggs  v.  Lloyd,  70  Cal.  447,  it  was  held  that  the  right  to  a 
jury  trial  is  not  waived  by  neglecting  to  demand  a  jury  at  the 
time  the  case  is  called  to  be  set  for  trial,  notwithstanding  a  rule 
of  court  that  a  jury  shall  then  be  demanded. 

For  the  reasons  given  in  these  cases,  we  think  there  was  no 
waiver  of  a  jury  in  the  manner  prescribed  by  law,  and  that  the 
court  below  erred  in  its  ruling. 

We  recommend  that  the  judgment  be  reversed  and  the  cause 
remanded. 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed  and  the  cause  remanded. 

McFarland^J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  372.    In  Bank.— December  14,  1897.] 

ALASKA   IMPROVEMENT     COMPANY,    Eespondent,    v. 
CHAELES  HIESCH  et  al.,  Appellants. 

Injukotion  Bond — Pbetioub  Issuanob  of   Restraiwiwo   Obdeb — Con- 

BIDEBATION — ObDEB  FOB  BOND  UPON  MOTION  OF  DEFENDANT — ^RECIT- 
ALS.— ^Where  a  restraining  order  was  issued  in  a  United  States  cir- 
cuit court  without  requiring  the  plaintiff  to  execute  a  bond,  and  a 
bond  WAS  subsequently  required  to  be  given  upon  motion  of  the  de- 
fendant by  an  order  which  did  not  purport  to  make  the  continuance 
of  the  restraint  conditional  upon  the  giving  of  the  bond,  and  where 
the  bond  given  recited  the  issuance  of  the  restraining  order  and  the 
order  requiring  the  bond,  and  that  it  was  given  '*in  consideration 
of  the  premises,  and  of  the  issuance  of  the  restraining  order,"  but 
did  not  recite  that  it  was  executed  to  obtain  a  continuance  of  the 
restraining  order,  such  bond  is  void  for  want  of  consideration,  and 
no  action  can  be  maintained  thereupon,  and  a  judgment  thereon 
will  be  reversed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying  a 
new  trial.    A.  A.  Sanderson,  Judge. 

The  facts  are  stated  in  the  opinions. 

John  H.  Miller,  and  Albert  C.  Aiken,  for  Appellants. 

Daniel  Titus,  for  Respondent. 

TEMPLE,  J. — ^Action  upon  an  injunction  bond.  Defendants 
appeal  from  the  judgment  and  from  an  order  denying  a  new 
trial. 

An  action  was  brought  against  plaintiff  in  the  United  States 
circuit  court  to  enjoin  it  from  using  a  certain  trademark  and  la- 
bel. October  23,  1890,  a  temporary  restraining  order  was  made, 
pending  an  order  to  show  cause  why  an  injunction  pendente  lite 
should  not  be  issued.  Both  orders  were  served  on  that  day.  On 
the  next  day,  counsel  for  the  defendant  in  the  injimction  suit, 
plaintiff  here,  "moved  the  court  for  an  order  requiring  complain- 
ant to  give  a  bond  in  the  sum  of  ten  thousand  dollars  condition- 
ed for  the  payment  to  respondent  of  such  damages  as  it  may  be 
awarded,  by  reason  of  the  issuance  of  said  temporary  restrain- 
ing order,  if  the  court  should  finally  determine  that  complain- 
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ant  was  not  entitled  thereto/*  The  order  was  made  as  re- 
quested. 

The  bond  sued  upon  was  given  in  pursuance  of  that  order.  It 
recited  the  issuance  of  the  restraining  order  and  the  order  re- 
quiring the  bond,  and  that  "in  consideration  of  the  premises 
and  of  the  issuing  of  said  restraining  order'*  the  sureties  under- 
take in  the  penal  sum  of  ten  thousand  dollars,  and  promise  for 
complainant  that  he  would  pay  all  damages  sustained  by  the 
defendant  in  that  suit,  by  reason  of  the  restraining  order,  if  the 
court  should  finally  determine  that  the  complainant  was  not  en- 
titled to  it.    The  court  finally  so  held. 

The  defendants  contend  that  the  bond  is  absolutely  void  for 
want  of  consideration,  and  I  think  the  contention  must  be  sus- 
tained. The  word  "premises'*  in  the  bond  refers,  of  course,  to 
the  recitals  as  to  the  bringing  of  the  suit,  the  restraining  order, 
and  the  order  requiring  the  bond.  The  bond  contains  no  re- 
cital to  the  effect  that  it  was  executed  to  obtain  a  continuance 
of  the  restraining  order,  and  if  it  did  such  recital  would  amount 
to  nothing  unless  it  appeared  in  the  order  requiring  the  bond, 
or  at  least  in  some  mode,  that  a  bond  was  necessary  to  a  contin- 
uance of  such  order.  It  does  not  appear  that  the  restraining  or- 
der was  continued  in  force  at  all  by  reason  of  the  bond,  or  that 
by  giving  it  the  plaintiff  in  the  injunction  suit  gained  any  ad- 
vantage whatever:  The  order  requiring  the  bond  did  not  make 
the  continuance  of  the  restraint  conditional  upon  giving  the 
bond,  and  in  no  way  is  it  made  to  appear  that  the  restraining 
order  would  have  been  dissolved  if  the  bond  were  not  given. 
The  court  could  make  the  restraining  order  without  a  bond,  and 
it  was  just  as  good  for  the  plaintiff  in  that  suit  without  a  bond 
as  with  one. 

It  is  said  that  the  court  could  have  dissolved  the  restraint  if 
the  bond  had  not  been  given,  and  since  the  judge  required  the 
giving  of  the  bond,  and  thereby  indicated  his  opinion  that  the 
defendant,  who  was  enjoined,  was  entitled  to  one,  it  is  to  be  pre- 
sumed that  he  would  have  so  acted.  There  is  no  presumption 
in  the  matter,  and  if  there  were  it  would  not  change  the  fact 
that  the  bond  when  given  was  without  consideration.  The 
judge  could  have  dissolved  the  injunction  although  a  bond  had 
been  given,  but  in  neither  case  can  we  suppose  that  the  injunc- 
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tion  would  have  been  dissolved  without  a  notice  and  a  hearing, 
nor  until  the  plaintiflE  in  that  suit  had  been  afforded  an  oppor- 
tunity to  give  the  bond  after  the  alternative  had  been  presented 
to  him — ^in  short,  after  a  bond  had  been  lawfully  demanded. 

But  if  the  question  of  a  dissolution  of  the  restraining  order 
was  left  for  the  future  consideration  of  the  court,  and  it  would 
not  have  been  dissolved  by  a  failure  to  give  the  bond,  then  the 
giving  of  it  did  not  secure  its  continuance.  In  principle,  there- 
fore, the  case  is  on  all  fours  with  Carter  v.  Mulrein,  82  Cal.  167, 
16  Am.  St.  Rep.  98,  where  the  bond  was  given  after  the  issuance 
of  an  injunction,  but  recited  that  it  was  given  in  consideration 
of  its  issuance.  The  decision  is  not  made  to  turn,  as  suggested, 
upon  a  misrecital  of  the  facts,  but  because  the  undertaking,  hav- 
ing been  given  after  the  issuance  of  the  writ,  could  not  be  consid- 
ered as  given  in  consideration  of  its  issuance.  It  was  there- 
fore without  consideration  and  void.  In  Lambert  v.  Haskell,  80 
Cal.  611,  the  order  expressly  provided  that  the  injunction  should 
not  continue  unless  the  undertaking  was  given.  The  sureties 
contended  that  they  could  stand  upon  the  letter  of  their  con- 
tract, and  as  the  bond  did  not  recite  such  consideration,  but,  as 
they  contended,  a  different  and  a  void  consideration,  to  wit,  the 
previous  issuance  of  the  injunction,  it  was  void.  The  court 
there,  as  distinctly  as  in  Carter  v.  Mulrein,  supra,  recognized 
the  fact  that  if  the  undertaking  was  given  in  consideration  of 
the  previous  issuance  of  the  writ  it  was  void,  but  agreed  that, 
1  -rlor  the  circumstances,  they  v/cre  authorized  to  hold  that  the 
undertaking  was  given  in  consideration  of  the  continuance  of 
the  injunction.  In  that  case  the  order  required  the  undertak- 
ing as  a  condition  to  the  continuance  of  the  restraint,  and  it 
was  given'  in  order  to  obtain  such  continuance.  The  recital  of 
the  consideration  was  not  within  the  rule  that  a  surety  may 
stand  upon  the  letter  of  his  bond.  The  rule  only  has  reference 
to  the  extent  and  measure  of  the  liability  of  the  surety.  He  can- 
not be  held  to  have  contracted  to  do  more  than  he  said  he 
would  do.  Proof  of  a  consideration  for  such  a  contract  can  be 
made  as  in  other  cases.  Here,  the  giving  of  a  bond  was  not 
made  to  affect  the  continuance  of  a  restraint,  therefore  the  con- 
tinuance of  the  restraint  could  not  have  been  a  consideration  for 
the  bond,  even  though  it  had  been  so  recited  in  the  bond. 
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If  these  views  are  correct  the  other  points  made  become  im- 
material. 

The  judgment  and  order  are  reversed. 

Harrison,  J.,  and  Henshaw,  J.,  concurred, 

BEATTY,  C.  J.,  concurring. — ^I  concur  in  the  reversal  of  the 
judgment.  The  only  possible  consideration  for  the  undertak- 
ing of  the  defendants  was  the  continuance  in  force  of  the  re- 
straining order.  WTiether  that  was  in  fact  the  consideration 
was  an  issue  clearly  made  by  the  pleadings^  and  that  the  fact 
was  material  cannot  be  doubted.  But  upon  this  material  issue 
there  is  no  finding.  Matters  of  evidence  are  found  from  which 
the  material  fact  might  be  inferred,  but  that  is  not  sufficient  to 
support  the  judgment. 

VAN  FLEET,  J.,  and  McPARLAND,  J.,  dissenting.— We 
dissent.  We  think  the  conclusion  reached  in  Department  cor- 
rect, and  adhere  to  the  views  expressed  in  the  opinion  there 
filed. 

The  following  is  the  opinion  filed  in  Department  Two,  De- 
cember 17,  1896 : 

HAYNES,  C. — Action  upon  an  injunction  bond.  The  plain- 
tiff had  findings  and  judgment  in  its  favor,  and  this  appeal  is 
from  the  judgment  and  an  order  denying  defendants'  motion  for 
a  new  trial. 

The  action  in  which  said  bond  was  given  was  brought  by  the 
Alaska  Packers'  Association,  a  corporation,  against  the  plaintiff 
herein,  the  Alaska  Improvement  Company,  in  the  circuit  court 
of  the  United  States  for  the  ninth  circuit,  northern  district  of 
California,  the  sole  object  of  which  was  to  obtain  an  injunction 
against  the  said  Alaska  Improvement  Company  enjoining  and  re- 
straining it  from  using  a  certain  label  and  trademark,  which 
the  said  Alaska  Packers'  Association  claimed  the  exclusive 
right  to  use,  and  which  it  was  alleged  said  Alaska  Improvement 
Company  was  then  using  in  its  said  business,  and  had  placed  up- 
on about  five  thousand  cases  of  its  salmon. 

Said  suit  was  commenced  on  the  twenty-third  day  of  October, 
1893,  and,  upon  filing  the  bill  of  complaint  in  said  circuit  court, 
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a  temporary  restraining  order  was  granted,  and  an  order  made 
requiring  the  defendant  therein,  the  Alaska  Improvement  Com- 
pany, to  show  cause  at  a  future  day  why  an  injunction  should 
not  be  granted  pending  the  litigation.  Said  restraining  order 
and  order  to  show  cause  were  duly  served  upon  the  defendant 
in  said  suit  the  same  day,  and  on  the  next  day  the  defendant  in 
said  suit  (the  plaintiflf  in  this  action),  upon  its  motion,  obtain- 
ed an  order  from  said  court  "requiring  complainant  to  give  a 
bond  in  the  sum  of  ten  thousand  dollars,  conditioned  for  the 
payment  to  respondent  of  such  damage  as  it  may  be  awarded  by 
reason  of  the  issuance  of  said  temporary  restraining  order,  if 
the  court  should  finally  determine  that  complaint  was  not  en- 
titled thereto.** 

The  bond  given  in  pursuance  of  said  order,  and  upon  which 
this  action  was  brought,  is  as  follows :  ^^Whereas,  the  above-nam- 
ed complainant  has  heretofore  commenced  the  above-entitled 
suit  in  the  circuit  court  of  the  United  States,  ninth  circuit, 
northern  district  of  California,  against  the  above-entitled  r^ 
spondent,  and  has  applied  for  and  obtained  a  preliminary  re- 
straining order  in  said  suit  against  the  said  respondent,  enjoin- 
ing and  restraining  it  from  the  commission  of  certain  acts,  as 
more  particularly  specified  in  the  said  restraining  order; 

"And,  whereas,  thereafter,  to  wit,  on  October  24,  1893,  said 
respondent  applied  to  said  court  for  an  order  requiring  the  com- 
plainant to  make  and  execute  to  respondent  an  undertaking  on 
said  restraining  order,  conditioned  as  hereinafter  specified ; 

"And,  whereas,  said  court  has  granted  said  motion  and  fixed 
the  amount  of  said  imdertaking  in  the  sum  of  ten  thousand 
dollars; 

"Now,  therefore,  in  consideration  of  the  premises  and  of  the 
issuing  of  said  restraining  order,  we,  the  undersigned,  residents 
of  the  state  of  California,  do  jointly  and  severally  undertake,  in 
the  penal  sum  of  ten  thousand  dollars,  and  promise  to  the  effect 
that  said  complainant  will  pay  to  the  said  respondent  such  dam- 
ages, not  exceeding  the  sum  of  ten  thousand  dollars,  as  said  re- 
spondent may  sustain  by  reason  of  said  restraining  order,  if  the 
said  court  shall  finally  decide  that  the  said  complainant  was 
not  entitled  thereto.'* 

The  first  point  made  by  appellant  is  that  the  court  failed  to 
find  upon  material  issues  raised  by  the  answer. 
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The  complaint  alleged  that:  "The  said  defendants  undertook 
upon  consideration  of  the  issuance  of  said  injunction,  and  the 
continuation  of  the  same,  etc/'  The  answer  denied  that  the 
continuation  of  the  restraining  order  was  any  part  of  the  con- 
sideration. The  court  found  "That  upon  the  granting  of  said 
injunction  by  the  circuit  court  no  bond  of  indemnity  was  re- 
quired by  the  said  court  or  the  judge  thereof,  but  on  the  day 
following,  to  wit,  on  the  twenty-fourth  day  of  October,  1893,  on 
motion  of  the . defendants  in  that  action,  the. plaintiff  in  this, 
the  circuit  court  ordered  the  said  Alaska  Packing  Association  to 
make  and  enter  into  the  bond  set  out  in  plaintiffs  complaint 
herein.  That  under  and  in  pursuance  of  said  order  the  said 
defendants  in  this  action  made,  executed,  and  filed  in  said  court 
and  cause  the  bond  set  out  in  plaintiffs  complaint." 

Whether  the  continuance  of  the  restraining  order  was  the 
consideration  of  the  bond,  in  whole  or  in  part,  is  a  question  of 
law  to  be  detennined  from  the  order  and  the  bond,  the  inter- 
pretation of  which  is  within  the  province  of  the  court.  Even  if 
is  should  be  regarded  as  a  conclusion  of  fact,  the  order  and  the 
bond  were  the  only  competent  evidence  by  which  the  considera- 
tion could  be  shown. 

The  correctness  of  this  conclusion  is  apparent  from  appel- 
lant's second  and  principal  point,  viz:  that  the  only  considera- 
tion for  the  making  of  the  bond  was  the  issuance  of  said  re- 
straining order;  that  the  restraining  order  having  been  issued 
and  served,  there  was  no  consideration  for  the  bond;  and  that 
the  bond  was  not  given  in  consideration  of  the  continuance  of 
said  restraining  order.     ' 

It  is  conceded  that  a  surety  has  a  right  to  stand  on  the  express 
terms  of  his  contract,  and  that  a  past  or  executed  consideration 
is  not  sufficient  to  support  his  promise.  But  we  think  that  the 
recitals  of  the  bond  and  the  consideration  expressed  therein  are 
sufficient. 

The  bond  recites  the  prior  commencement  of  the  action,  that 
a  preliminary  restraining  order  had  issued,  that  afterward  the 
respondent  in  said  action  applied  to  the  court  for  an  order  re- 
quiring the  complainant  therein  to  make  and  execute  "an  under- 
taking on  said  restraining  order  conditioned  as  hereinafter  speci- 
fied,'' and  further  recited  that  said  motion  was  granted,  and 


Dec.  1897.]      Alaska.  Improvement  Co.  v.  Hirsch.  265 

that  the  amount  of  the  undertaking  was  fixed  by  the  court,  and 
the  obligatory  part  of  the  undertaking  in  which  the  expressed 
consideration  upon  which  it  is  made  is  as  follows :  "Now,  there- 
fore, in  consideration  of  the  premises  and  of  the  issuing  of  said 
restraining  order,  we,  the  undersigned,^'  etc. 

It  is  thus  apparent  that  the  "issuing*'  of  said  restraining  or- 
der is  not  the  only  consideration  for  the  execution  of  the  bond. 
The  word  "premises"  expresses  part  of  the  consideration.  The 
word  "premises"  means  "that  which  is  before;  introduction; 
statements  previously  made."  (Bouvier's  Law  l!)ictionary.) 

In  Eapalje  and  Lawrence's  Law  Dictionary  the  word  "prem- 
ises" is  defined  as  follows:  "In  the  primary  sense  of  the  word, 
'premises'  signifies  that  which  has  been  before  mentioned;  thus, 
after  a  recital  of  various  facts  in  a  deed,  it  frequently  proceeds 
to  recite  that  in  consideration  of  the  premises,  meaning  the  facts 
recited,  the  parties  have  agreed  to  the  transaction  embodied  in 
the  deed." 

The  said  recitals  in  said  bond  clearly  show  the  previous  is- 
suance and  present  existence  of  said  restraining  order,  and  that 
the  application  for  an  undertaking  was  made  in  view  of  its  ex- 
istence, and,  therefore,  of  its  intended  continuance.  Besides 
the  obligatory  part  of  the  bond  is  not  that  the  sureties  therein 
will  pay  such  damages  as  the  defendants  in  that  action  might 
sustain  by  reason  of  its  issuance  simply,  but  their  undertaking 
and  promise  is  that  they  will  pay  to  the  "respondent  such  dam- 
ages, not  exceeding  the  sum  of  ten  thousand  dollars,  as  said  re- 
spondent may  sustain  by  reason  of  said  restraining  order." 

It  is  said,  however,  that  the  circuit  court  had  power,  under 
section  718  of  the  Revised  Statutes  of  the  United  States,  to  issue 
such  restraining  order  without  requiring  any  bond  or  security, 
and  that  the  order  requiring  a  bond  did  not  provide  that,  upon 
a  failure  to  give  it,  it  should  be  dissolved;  and  that,  therefore, 
it  must  be  assumed  that  the  continuance  of  the  restraining  or- 
der did  not  depend  upon  the  giving  of  the  bond.  It  is  quite  true 
that  the  court  might  have  rescinded  its  order  requiring  a  bond 
to  be  given,  or,  upon  the  other  hand,  upon,  the  failure  to  give  it, 
might  have  discharged  the  restraining  order.  The  fact,  how- 
ever, is  that  the  bond  was  given  and  the  restraining  order  re- 
mained in  full  force,  so  that  all  the   benefit  the   complainant' 
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could  derive  from  the  restraining  order  was  realized,  and  all  the 
injury  inflicted  thereby  upon  the  respondent  herein  was  suf- 
fered. 

This  case  is  broadly  distinguishable  from  that  of  Carter  v, 
Mulrein,  82  Cal.  167, 16  Am.  St.  Rep.  98,  cited  by  appellant 
In  that  case  the  order  was  that  an  injunction  issue  upon  the  fil- 
ing of  the  bond.  The  writ  was  issued  without  the  filing  of  the 
bond,  and  the  bond  then  in  controversy  was  dated  and  issued 
several  days  after  the  issuance  of  the  writ.  The  bond  in  that 
case  recited  the  order  that  upon  the  filing  of  the  bond  a  writ  of 
injunction  should  issue,  and  the  consideration  expressed  in  the 
bond  was  as  follows:  "That  now,  therefore,  in  consideration  of 
the  premises  and  that  said  writ  of  injunction  may  issue,  we  un- 
dertake," etc.  No  writ  was  issued  after  the  filing  of  the  under- 
taking. It  was  held,  as  we  think  rightly,  that  the  bond  was 
without  consideration.  The  sureties  there  were  not,  as  here, 
charged  with  notice  that  the  injunction  had  already  issued. 

A  case  much  more  nearly  in  poiat  is  that  of  Lambert  v,  Has- 
kell, 80  Cal.  611.  In  that  case,  a  preliminary  injunction  had 
been  issued  on  an  insufl&cient  undertaking,  and  upon  a  motion 
to  dissolve  it  was  ordered  that  the  injunction  be  dissolved  un- 
less a  proper  undertakiag  be  given.  In  response  to  that  order 
the  undertaking  was  given,  and  the  consideration  expressed  in 
the  new  bond  is  as  follows :  '^ow,  therefore,  we,  the  undersign- 
ed,   in  consideration  of  the  premises  and  of  the  issuing  of 

said  injunction,  do  jointly  and  severally  undertake,  in  the  sum 
of  ten  thousand  dollars,  and  promise  to  the  effect  that  in  case 
said  injunction  shall  issue  the  said  plaintiffs  will  pay,"  etc. 

The  court  said:  "If  the  language  had  been  *in  case  said  in- 
junction shall  be  continued  in  force,^  instead  of  'shall  issue,* 
there  could  have  been  no  doubt.  The  question  is,  therefore, 
whether  the  words  'shall  issue'  can  be  construed  to  mean  'shall 
continue  in  force.*  Now,  we  think  that  there  might  be  cases  in 
which  the  circumstances  show  that  the  two  phrases  were  used 
as  equivalent  to  each  other."  The  execution  of  the  bond  is  ad- 
mitted by  the  defendants,  and,  as  it  recites  the  pendency  of  the 
suit  and  the  previous  issuance  of  the  temporary  restraining  or- 
der, the  defendants  are  conclusively  charged  with  knowledge  of 
those  facts.     (Pierce  v.  Whiting,  63  Cal.  540.)     And  not  only 
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so,  but  the  very  condition  of  the  bond  is  that  they  wiU  pay 
such  damages  "as  said  respondent  may  sustain  by  reason  of  said 
restraining  order,"  thus  expressly  admitting  a  liability  for  its 
continuance.  The  provision  of  the  Civil  Code,  section  2836, 
that  ^^a  surety  cannot  be  held  beyond  the  express  tenns  of  hia 
contract,"  must  be  read  in  connection  with  other  provisions  of 
the  same  code.  The  next  section  (section  2837)  is  as  follows; 
*'In  interpreting  the  terms  of  a  contract  of  suretyship,  the  same 
rules  are  to  be  observed  as  in  the  case  of  other  contracts." 

Section  1636  of  the  Civil  Code  provides :  "A  contract  must  be 
so  interpreted  as  to  give  effect  to  the  mutual  intention  of  the 
parties  as  it  existed  at  the  time  of  contracting,  so  far  as  the 
same  is  ascertainable  and  lawful."  So,  "a  contract  must  receive 
such  an  interpretation  as  will  make  it  lawful,  operative,  definite, 
reasonable,  and  capable  of  being  carried  into  effect,  if  it  can  be 
done  without  violating  the  intention  of  the  parties."  (Civ. 
Code,  sec.  1643.)  Interpreted  by  these  rules,  we  tliink  tbe 
bond  is  not  open  to  appellants'  objection  that  it  was  without  con- 
sideration, but  that  it  was  given  in  compliance  with  the  obvious 
purpose  and  intent  of  the  order  of  the  court. 

Appellants  further  contend  that  this  action  was  prematurely 
brought,  inasmuch  as  the  time  for  appeal  from  the  judgment  of 
the  circuit  court  had  not  expired. 

The  complaint  alleged  that  a  final  judgment  had  been  cntpred 
in  that  action.  To  this  the  defendants  answered  that  it  had 
not  yet  become  final  "in  the  sense  contemplated  by  the  said 
bond,  for  the  reason  that  said  judgment  or  decree,  if  ever  made 
or  entered  at  all,  was  not  made  or  entered  prior  to  the  twen- 
tieth day  of  July,  1894,  and  that  under  and  by  virtue  of  the 
laws  of  the  United  States  in  that  behalf  made  and  provided,  tha 
complainant  in  that  suit  had  the  right  to  appeal  to  the  circuit 
court  of  appeals  of  the  United  States  from  the  said  judgment 
and  decree  at  any  time  within  six  months  from  said  twentieth 
day  of  July,  1894." 

In  support  of  their  said  contention  appellants  cite  section 
1049  of  the  Code  of  Civil  Procedure,  which  reads  as  follows; 
*^An  action  is  deemed  to  be  pending  from  the  time  of  its  c^m- 
meencement  until  its  final  determination  upon  appeal,  or  until 
the  time  for  appeal  has  passed,  unless  the  judgment  is  sooner 
satisfied." 

CXIX.     Cal.— 17. 
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We  are  not  cited  to  any  case  where  it  has  been  held  that  an 
action  upon  an  injunction  bond  will  not  lie  until  the  time  for 
appealing  the  case  in  which  it  was  given  has  expired,  nor  have  I 
found  any  case  where  that  question  has  been  directly  raised. 
The  cases  upon  injunction  bonds  are  numerous,  and  all  seem 
to  assume  that  when  a  final  judgment  has  been  entered  by  the 
court  in  the  suit  in  which  the  bond  was  given,  an  action  upon 
the  bond  may  be  brought.  But  we  think  it  is  not  necessary 
here  to  decide  that  question.  The  answer  only  alleges  that  the 
time  for  taking  an  appeal  had  not  elapsed,  and  does  not  allege 
that  the  judgment  had  not  been  satisfied,  while  under  the  code 
provision  relied  upon  by  appellants  a  satisfaction  of  the  judg- 
ment makes  it  final,  though  the  time  for  appeal  has  not  expired, 
and,  if  necessary  to  support  the  judgment  against  the  sureties, 
we  must  assume,  in  the  absence  of  allegation  or  proof  to  the 
contrary,  that  the  judgment  in  the  circuit  court  had  been  sat- 
isfied. That  judgment  was  that  the  complainant  take  nothing 
by  its  action,  and  that  the  respondent  recover  its  costs,  and  up- 
on the  trial  of  this  case  in  the  court  below  it  was  stipulated  and 
agreed  between  the  parties  "that  no  damages  of  any  kind  were 
assessed  or  awarded  to  the  defendant  in  that  suit,  Qxcept  the 
costs  of  the  court  which  were  awarded  in  the  usual  manner  and 
duly  paid  by  the  complainant."  In  the  light  of  the  fact  that 
satisfaction  of  the  judgment  was  not  negatived  in  the  answer,, 
we  must  assume  that  it  was  satisfied  at  the  date  of  its  entry. 

Appellants  further  contend  that  the  items  of  damage,  mak- 
ing up  the  aggregate  of  two  thousand  one  hundred  and  ninety- 
five  dollars,  are  not  segregated  or  itemized  in  the  finding  (except 
as  to  counsel  fees),  and  said  finding  is  also  attacked  as  not  justi- 
fied by  the  evidence. 

In  the  testimony  of  Mr.  Madison  the  several  items  of  damage 
and  the  amount  of  each  are  stated,  aggregating  a  larger  sum 
than  that  stated  by  the  court  in  its  finding,  so  that  there  was 
evidence  tending  to  sustain  the  finding  as  to  the  total  amount. 
We  have,  however,  gone  over  the  testimony  of  Mr.  Madison  as 
to  each  item  enumerated  by  the  witness,  and  think  his  evidence 
would  have  justified  the  court  in  finding  a  slightly  larger  sum 
(aside  from  attorneys^  fees)  than  that  for  which  judgment  was 
rendered. 
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We  think  the  item  of  five  hundred  and  twenty  dollars,  loss  on 
salmon  purchased,  should  not  be  wholly  disallowed,  as  appel- 
lants claim,  but  that  at  least  one  hundred  and  thirty-five  dollars 
thereof  might  be  properly  allowed.  Reducing  that  item  as 
above,  and  excluding  the  item  of  interest  (three  hundred  and 
fifteen  dollars)  and  the  twenty  dollars  paid  for  transcript,  our 
computation  exceeds  that  of  the  court  below  by  six  dollars  and 
fifty  cents,  as  to  the  damages,  aside  from  attorneys'  fees  which 
will  be  considered  separately. 

It  would  have  been  convenient  if  the  damages  had  been  item- 
ized, but  we  know  of  no  rule  requiring  it,  at  least  in  the  absence 
of  a  request  for  a  finding  upon  each  item. 

The  findings  show  that  one  thousand  dollars  was  allowed  as 
attorneys'  fees  for  services  rendered  in  procuring  a  dissolution 
of  the  injunction.  We  think  no  part  of  this  sum  should  have 
been  included  in  the  damages  awarded  the  plaintiff. 

That  sum  was  paid  counsel,  and  it  was  all  that  was  paid  him 
for  his  services  in  the  case.  It  is  claimed,  however,  that  no 
other  services  of  value  were  rendered.  There  was  no  motion 
made  to  dissolve  the  preliminary  restraining  order.  If  the  or- 
der to  show  cause  why  an  injunction  should  not  be  granted 
pending  the  suit  had  not  been  accompanied  by  the  restraining 
order,  all  the  services  that  were  in  fact  rendered  upon  the  hear- 
ing of  the  order  to  show  cause  would  have  been  necessarily  per- 
formed in  preventing  the  granting  of  that  order,  and  in  such 
case  it  is  well  settled  that  attorneys'  fees  are  not  allowed.  The 
restraining  order  by  its  very  terms  could  only  continue  until 
the  decision  of  the  order  to  show  cause,  and  denial  of  an  in- 
junction pendente  lite,  upon  the  hearing  of  that  order,  necessa- 
rily terminated  the  existence  of  the  restraining  order.  It  is 
true  it  had  the  effect  of  showing  that  the  restraining  order  should 
not  have  been  granted,  and  entitled  the  party  enjoined  to  re- 
cover damages  suffered  during  its  continuance,  and  these  have 
been  properly  allowed;  but  it  does  not  follow  that  coimsel  fees 
for  services  in  defeating  the  order  to  show  cause  can  be  allowed 
as  damages  sustained  by  reason  of  the  previous  existence  of  the 
restraining  order,  any  more  than  attorneys'  fees  for  services  upon 
the  final  trial  of  the  cause  in  preventing  a  perpetual  injunc- 
tion could  be  allowed  as  damages  because  the  denial  of  a  per- 
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petual  injunction  necessarily  dissolved  an  injunction  granted 
pendente  lite. 

The  recent  case  of  Curtiss  v,  Bachmann,  110  Cal.  433,  52  Am. 
St.  Bep.  Ill,  is  conclusive  of  this  question  and  relieves  us  from 
its  further  discussion. 

It  is  also  contended  that  three  days  intervened  between  the 
issuing  of  the  injunction  and  the  giving  of  the  bond,  that  much 
of  the  damages  accrued  during  that  time,  and  that  the  sureties 
are  not  liable  therefor.  We  think  the  consideration  stated  in 
the  recitals  and  conditions  of  the  bond  covered  the  whole  time 
from  the  service  to  the  dissolution  of  the  restraining  order,  but, 
if  it  were  otherwise,  the  defendants  should  have  raised  the  ques- 
tion by  objecting  to  plaintiffs  evidence  which  apparently  cov- 
ered the  whole  of  said  period,  or  have  sought  to  segregate  and 
exclude  the  portion  of  damages  accruing  before  the  bond  was 
executed,  or  in  some  way  raised  the  question  in  the  court  below. 
Besides,  we  do  not  find  any  specifications  of  error  which  presents 
that  question. 

The  judgment  should  be  modified  by  deducting  thereform 
said  sum  of  one  thousand  dollars,  and  as  so  modified  the  judg- 
ment and  order  appealed  from  should  be  affirmed,  the. appel- 
lant to  recover  the  costs  of  this  appeal. 


[8.  F.  No.  632.    Department  Two. — December  14,  1897.] 

PHILIP    EOHRBACHER,    Bespondent,    v.    F.    C.    KLEE- 
BAUER,  Appellant 

AcnoN  UPON  Note — ^IwsumciENT  Defense — GoNsmEBAno:? — Fkaud 
IN  Saue  of  Stock  of  Corporation — Transfer  of  Ck>RPOBATB  As- 
sets— Rescission — Incomplete  Restitution. — In  an  action  upon 
a  promissory  note,  in  which  the  answer  pleaded  a  want  of  considera- 
tion and  a  total  failure  of  consideration,  and  alleged  that  the  note 
was  given  for  the  purciiase  price  of  shares  of  stock  in  a  Colorado 
corporation,  of  which  plaintiff  was  president  and  managing  agent, 
and  that  defendant  was  induced  to  purchase  the  stock  by  fraudulent 
representations  of  the  defendant  upon  which  he  relied,  and  that  the 
assets  of  the  corporation  were  transferred  to  a  new  corporation 
which  assumed  its  liabilities,  and  that  defendant  was  induced  to 
surrender  the  original  stock  purchased  and  accept  the  same  number 
of  shares  in  the  new  corporation  in  lieu  thereof,  and  that  the  con- 
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tract  of  purchase  wa^  rescinded,  and  said  shares  of  stock  tendered 
hack  to  plaintiff  on  account  of  said  fraud;  but  the  evidence  dis- 
closed that  part  of  the  assets  of  the  original  corporation  were  trans- 
ferred to  a  dredging  company  not  referred  to  in  the  answer,  and 
that  the  defendant  received  stock  in  both  corporations,  in  lieu  of  the 
stock  purchased,  and  had  sold  all  oi  his  stock  in  the  dredging  pom- 
pany,  the  defendant  could  not  defeat  the  action  upon  the  note  and 
retain  any  part  of  the  consideration,  but  the  tender  of  all  the  stock 
received  in  both  corporations  was  essential  to  a  rescission  or  right 
of  rescission  of  the  contract  of  purchase,  and  judgment  was  prop- 
erly rendered  in  favor  of  plaintiff  for  the  amount  of  the  note. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.    Charles  W.  Slack,  Judge. 

The  facts  are  stated  in  the  opinion. 

J.  J.  Stephens,  and  Reddy,  Campbell  &  Metson,  for  Appellant. 

W.  S.  Goodfellow,  and  R.  H.  Countryman,  for  Respondent. 

HAYNES,  C. — This  action  is  prosecuted  to  recover  from  the 
defendant  five  thousand  five  hundred  dollars  and  interest,  up- 
on a  promissory  note  made  by  defendant  to  plaintiff  on  Decem- 
ber 27,  1890,  due  six  months  after  date. 

The  answer  contains  several  defenses,  alleging  separately  that 
there  was  no  consideration  for  the  note,  that  the  consideration 
had  wholly  failed,  and  also  alleged  that  said  note  was  given  for 
the  purchase  price  of  two  thousand  shares  of  the  stock  of  the 
River,  Harbor,  and  Canal  Dredging  and  Land  Company,  a  cor- 
poration organized  under  the  laws  of  the  state  of  Colorado,  of 
which  the  plaintiff  was  president  and  managing  agent,  and  that 
he  was  induced  to  purchase  said  stock  by  and  through  the  fraud- 
ulent misrepresentations  of  the  plaintiff  upon  which  he  relied; 
the  particulars  of  which  need  not  be  stated,  as  no  question  is 
made  upon  its  suflSciency.  It  is  sufficient  to  say  ijiat  the  alleged 
false  representations  were  as  to  the  value  of  a  large  tract  of  salt 
marsh  land  owned  by  the  corporation,  its  sound  financial  condi- 
tion, and  the  value  of  its  stock. 

These  issues  were  tried  before  a  jury.  The  plaintiff  put  in 
evidence  said  note  and  rested;  and  at  the  conclusion  of  defend- 
ant's evidence,  upon  request  of  plaintiff,  the  court  instructed  the 
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jury  to  return  a  verdict  for  the  plaintiflE  for  the  amount  of  the 
note  and  interest,  as  prayed  for,  and  defendant  excepted.  This 
appeal  is  from  the  judgment  entered  thereon  and  from  an  order 
denying  a  new  trial.  Whether  the  court  erred  in  so  instructing 
the  jury  is  the  only  question  noticed  in  the  briefs. 

Much  of  the  defendant's  evidence  related  to  the  indebtedness 
of  the  corporation  and  the  value  of  its  land.  That  evidence 
need  not  be  repeated,  however,  as  we  shall  assume,  for  the  pur- 
poses of  this  opinion,  that  the  allegations  of  the  answer  in  that 
respect  are  true.  Nor  need  we  consider  whether  defendant  re- 
lied, or  was  entitled  to  rely,  upon  plaintiflPs  representations  as 
to  the  value  of  the  stock,  or  the  financial  condition  of  the  River 
Harbor,  and  Canal  Dredging  and  Land  Company,  nor  how  far 
those  statements  were  of  material  facts  or  the  mere  expression  of 
opinion,  since  the  defense  is  based  upon  an  alleged  rescission  of 
the  contract  of  purchase,  the  right  to  rescind  resting  upon  the 
alleged  fraudulent  misrepresentations. 

It  is  alleged  in  the  answer  that  the  Dumbarton  Land  and  Im- 
porvement  Company  was  incorporated  December  22,  1891,  and 
that  the  assets  of  the  Colorado  corporation  were  transferred  to 
it,  and  that  it  assumed  the  liabilities  of  the  prior  corporation, 
and  that  defendant  was  induced  to  surrender  the  stock  he  pur- 
chased from  the  plaintiff  in  December,  1890,  and  accept  there- 
for two  thousand  shares  in  the  new  corporation.  But  the  evi- 
dence discloses  that  the  Colorado  corporation,  in  addition  to  the 
land  mentioned,  also  owned  certain  Boschke  patents  for  dredg- 
ers; that  at  the  same  time  that  the  Dumbarton  Land  and  Im- 
provement Company  was  formed  another  corporation  known  as 
the  Western  Dredging  Company  was  also  formed,  to  which  said 
Boschke  patents  were  transferred  by  the  Colorado  corporation, 
and  when  defendant  surrendered  his  stock  in  the  Colorado  cor- 
poration he  received  not  only  the  same  number  of  shares  in  the 
Dumbarton  Land  and  Improvement  Company,  but  also  two 
thousand  shares  in  the  dredging  company;  and  the  Colorado 
corporation  was  thereupon  disincorporated.  These  shares  in  the 
new  corporations  were  delivered  to  defendant  January  19,  1892, 
and  at  that  date  defendant  paid  on  account  of  interest  on  his 
note  three  hundred  and  thirty  dollars.  About  six  months  after 
the  new  stock  was  delivered  an  assessment  was  levied  by  the 
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Dumbarton  Land  and  Improvement  Company,  and  defendant 
saw  the  plaintiff  about  it  and  complained  that  that  was  not  as 
he  ^'stated  the  stock  in  the  first  place/'  and  was  told  by  plaintiff 
that  he  had  to  have  money  to  pay  the  interest  on  the  mort- 
gage; that  defendant  then  offered  him  back  the  stock;  plaintiff 
would  not  take  it,  saying  that  *'he  didn't  want  the  stock,  he 
wanted  money."  Defendant,  however,  paid  that  assessment, 
amounting  to  five  hundred  dollars.  About  six  months  later 
there  was  another  assessment  levied  by  the  Dumbarton  company, 
and  defendant  again  offered  plaintiff  the  stock,  but  it  was  not 
accepted.  Defendant  then  tried  to  sell  the  stock  both  in  this 
city  and  San  Jose,  but  without  success.  He  did  not  pay  the 
second  assessment,  and  the  Dumbarton  stock  was  sold  for  that 
assessment.  He  admitted  that  upon  the  surrender  of  his  stock 
in  the  Colorado  corporation  he  received  in  exchange  two  thou- 
sand shares  in  the  Dumbarton  Land  and  Improvement  Com- 
pany and  two  thousand  shares  in  the  Western  Dredging  Com- 
pany, though  he  afterward  denied  that  he  got  four  thousand 
shares,  and  said  he  understood  it  was  one  company;  but  it  was 
stipulated  that  two  thousand  shares  in  each  corporation  was  de- 
livered to  defendant,  and  prior  to  the  above  denial  defendant 
was  asked:  "Q.  Have  you  the  shares  of  stock  in  the  Western 
Dredging  Company?  A.  'No,  Q.  WTiat  have  you  done  with 
them?    A.  I  sold  them." 

Mr.  Stephens,  called  for  defendant,  testified  that  on  behalf  of 
defendant  he  offered  to  return  the  Dumbarton  Land  and  Im- 
provement Company  stock  upon  the  cancellation  of  defendant's 
note,  but  did  not  offer  to  return  the  stock  of  the  dredging  com- 
pany ;  that,  like  defendant,  he  thought  there  was  but  one  corpo- 
ration. 

It  is  clear  that  the  stock  in  the  dredging  company  was  never 
tendered  or  offered  to  plaintiff,  nor  was  it  in  any  manner  ac- 
counted for  except  by  defendant's  statement  that  he  sold  it, 
nor  was  it  shown  to  have  been  worthless. 

Waiving  the  question  whether  the  payment  of  the  first  as- 
sessment, after  learning  of  the  debts  and  mortgage,  was  a  rati- 
fication of  the  original  purchase,  with  knowledge  of  the  facts, 
it  is  clear  that  the  tender  of  all  the  stock  was  essential  to  a  res- 
cission or  right  of  rescission  of  the  contract  of  purchase. 
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In  order  to  rescind  ^Tie  must  restore  to  the  other  party  every- 
thing of  value  which  he  has  received  from  him  under  the  con- 
tract; or  must  offer  to  restore  the  same,  upon  condition  that 
the  party  shall  do  likewise,  unless  the  latter  is  unable  or  posi- 
tively refuses  to  do  so/'  (Civ.  Code,  sec.  1691,  subd.  2.)  The 
refusal  of  the  plaintiff  to  rescind  was  based  upon  the  offer  of 
the  defendant  to  restore  part  of  the  stock;  but,  if  it  were  other- 
wise, it  was  essential  to  the  right  of  defendant  to  obtain  a  judg- 
ment of  rescission,  that  he  should  produce  in  court,  for  the  ben- 
efit of  the  plaintiff,  the  stock  of  the  dredging  company.  He 
could  not  defeat  the  action  of  the  plaintiff  and  retain  any  part 
of  the  consideration  of  the  note.  (Maddock  v.  Russell,  109  Cal. 
426,  and  cases  there  cited.) 

The  judgment  and  order  appealed  from  should  be  aflBrmed. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[Sac.  No.  283.    Department  Two. — December  14,  1897.1 
B.  C.  LYLES,  Eespondent,  v.  E.  B.  PERRIN,  Appellant 

Purchase  of  Land  aito  Wateb  Right — Impbopeb  Tbansfeb  and  Can- 
cellation OF  Water  Right  by  Vendor — Action  fob  Damages — 
Instbuctions  as  to  Punitive  Damages. — ^In  an  action  for  damages 
for  the  improper  transfer  and  cancellation  of  a  water  right  by  the 
defendant,  after  plaintiff  had  purchased  from  defendant  a  tract  of 
land  with  such  water  right  appurtenant  thereto,  and  had  received  a 
deed  therefor^  but  prior  to  its  recordation,  where  the  complaint 
avers  that  the  acts  of  the  defendant  were  done  "willfully,  without 
any  right  whatever,  from  wanton  motives,  and  without  plaintiff's 
consent  and  knowledge,  and  under  circumstances  of  great  hardship 
and  oppression  to  plaintiff,"  and  the  answer  averred  that  they  oc- 
curred inadvertently  and  without  any  intent  to  oppress  plaintiff  or 
maliciously  injure  him,  and  the  evidence  was  conflicting  as  to  the 
actual  damage  suffered,  the  question  whether  or  not  plaintiff  was 
entitled  to  punitive  damages  is  material;  and  where  the  court  in- 
structed the  jury  that  "in  any  action  for  the  breach  of  an  obliga« 
tion  not  arising  upon  contract,  where  the  defendant  has  been  gull- 
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ty  of  oppression,  fraud,  or  malice,  actual  or  presumed,  the  jury,  in 
addition  to  the  actual  damages,  may  give  damages  for  the  sake  of 
example,  and  by  way  of  punishing  the  defendant/'  the  defendant  is 
also  entitled  to  have  the  jury  fairly  instructed  as  to  the  general 
principle  of  law  governing  the  matter  of  punitive  damages,  upon  his 
theory  of  the  case,  and  though  not  entitled  to  an  instruction  that 
there  was  no  evidence  which  would  warrant  any  punitive  damages, 
nor  to  any  instructions  containing  too  narrow  «  statement  of  the 
principle  upon  which  punitive  damages  may  be  given,  he  is  entitled 
to  have  the  jury  instructed  that  "a  tort  committed  by  mistake,  in 
the  assertion  of  a  supposed  right,  or  without  any  actual  wrong  or 
intention,  and  without  any  such  recklessness  or  negligence  as 
evinces  malice  or  conscious  disregard  of  the  rights  of  others,  will 
not  warrant  the  giving  of  punitive  damages,''  and  a  refusal  to  give 
such  instruction  is  ground  fdr  reversal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
Coiiniy  and  from  an  order  denying  a  new  trial.  E.  W.  Eisley, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
M.  K.  Harris^  for  Appellant. 
Harris  &  Hubbard,  for  Respondent 

McFAELAND,  J. — This  is  an  action  for  damages;  the  jury 
returned  a  verdict  in  the  sum  of  fifteen  hundred  dollars,  for 
which  amount  judgment  was  entered  in  favor  of  plaintiff;  and 
from  the  judgment  and  order  denying  a  new  trial  the  defendant 
appeals. 

Plaintiff  purchased  a  tract  of  land  from  defendant,  together 
with  a  certain  water  right  appurtenant  thereto ;  and  it  is  averred 
in  the  complaint  that  afterward,  and  before  the  deed  was  re- 
corded, which  defendant  made  to  plaintiflE  of  the  land  and  water 
right,  the  defendant  sold  and  granted  away  said  water  right,  and 
had  it  canceled  and  severed  from  the  land ;  and  damages  are 
asked  for  these  acts.  It  is  averred  that  the  defendant  did  ''cause 
the  water  right  on  said  lands  to  be  canceled,  and  did  sell  and 
convey  the  same  away  from  plaintiff,  to  his  great  damage  f  and 
that  this  was  done  ''willfully,  without  any  right  whatsoever,  from 
wanton  motives,  with  reckless  disregard  to  the  rights  of  plaintiff 
and  without  plaintifPs  consent  and  knowledge,  and  under  cir- 
cumstances of  great  hardship  and  oppression  to  plaintiff.^'    It 
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was  averred  and  contended  by  defendant  that  the  granting  and 
cancellation  of  the  water  right  occurred  inadvertently  and  with- 
out any  intent  to  oppress  plaintiff  or  maliciously  injure  him. 
The  evidence  as  to  the  actual  damage  suffered  by  plaintiff  on 
account  of  the  said  acts  of  defendant  was  conflicting;  and  the 
question  whether  or  not  he  was  entitled  to  punitive  damages 
was  therefore  material.  The  court  recognized  the  materiality 
of  this  question  by  giving  of  its  own  motion  instruction  number 
5,  which  is  as  follows :  "In  any  action  for  the  breach  of  an  obli- 
gation not  arising  upon  contract,  where  the  defendant  has  been 
guilty  of  oppression,  fraud,  or  malice,  actual  or  presumed,  the 
jury,  in  addition  to  the  actual  damages,  may  give  damages  for 
the  sake  of  example,  and  by  way  of  punishing  the  defendant;" 
and  this  was  the  only  instruction  given  by  the  court  upon  the 
subject  of  pilnitive  damages.  The  defendant,  however,  asked 
some  instructions  upon  this  subject,  which  were  refused.  In- 
struction 15,  asked  by  the  defendant,  by  which  the  court  was 
requested  to  instruct  the  jury  substantially  that  there  was  no  evi- 
dence in  the  case  which  would  warant  any  pimitive  damage,  was 
properly  refused.  We  think  that  defendant's  instruction  num- 
ber 24  was  also  properly  refused.  There  were  also  some  other 
instructions  upon  this  subject  asked  by  defendant  which  were 
properly  refused,  because  they  contained  too  narrow  a  statement 
of  the  principle  upon  which  punitive  damages  may  be  given. 
But  instruction  number  28,  asked  by  defendant,  was  a  correct 
statement  of  the  law  upon  the  subject;  and  under  the  circum- 
stances of  this  case  defendant  was  entitled  to  have  it  given.  It 
is  as  follows :  "A  tort  committed  by  mistake  in  the  assertion  of  a 
supposed  right  or  without  any  actual  wrong  intention,  and  with- 
out such  recklessness  or  negligence  as  evinces  malice  or  con- 
scious disregard  of  the  rights  of  others,  will  not  warrant  the  giv- 
ing of  punitive  damages.''  The  averments  of  the  complaint, 
and  the  one  instruction  given  by  the  court  of  its  own  motion 
above  quoted  upon  this  subject  of  punitive  damages,  presented 
that  subject  to-  the  jury,  and  the  defendant  was  entitled  to  have 
the  jury  fairly  instructed  as  to  the  general  principle  of  the  law 
which  governs  the  matter  of  punitive  damages.  For  this  reason 
the  judgment  must  be  reversed. 
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Judgment  and  order  denying  motion  for  a  new  trial  are  re- 
versed, and  cause  remanded. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Crim.  No.  311.    Department  Two. — December  14,  1897.] 

THE  PEOPLE,  Respondent,  v.    CHARLES   SEARS,   Appel- 
lant. 

CaiMmAL  Law — Bueglabt — Evn)ENCE — Ownership  op  Tbunk  Contain- 
ing Stolen  Property — Previous  Burglary  and  Theft  op  Trunk 
— Claim — Possession  of  Contents. — Upon  the  trial  of  a  defend- 
ant accused  of  burglary  with  intent  to  commit  larceny,  where  there 
was  evidence  for  the  prosecution  showing  that  a  burglarious  entry 
had  been  made  into  a  house  by  two  men,  and  that  a  trunk  standing 
in  the  hall  had  been  rifled  by  them,  and  clothing,  an  album  and  jew- 
elry taken  therefrom,  it  was  proper  for  the  prosecution  to  prove,  as 
corroborative  evidence,  that  defendant  was  the  owner  of  a  trunk  in 
which  most  of  the  stolen  property  was  found;  and  even  if  the  rec- 
ord had  disclosed  that  defendant  had  been  propecuted  upon  another 
charge  of  burglary  wherein  it  was  alleged  that  he  had  stolen  the 
trunk,  it  would  still  be  competent  to  show  that  he  owned  or  claimed 
the  trunk  in  question,  as  furnishing  evidence  of  possession  of  its 
contents. 

Id. — Insufficiency  of  Evidence — Alibi — Province  of  Jury. — Where 
the  evidence  for  the  prosecution  showed  that  the  stolen  clothing, 
album,  etc.,  were  found  in  a  trunk  kept  by  defendant  in  a  barn 
owned  by  another  person,  and  that  some  of  the  stolen  jewelry  was 
found  in  his  pockets,  and  that  the  burglary  occurred  between 
10  and  11  o'clock  at  night,  and  there  was  evidence  for  the  defend- 
ant tending  to  prove  that  defendant  was  elsewhere  employed  until 
about  11  o'clock  on  that  night,  and  defendant  attempted  to  account 
for  his  possession  of  the  stolen  property  by  saying  he  was  a  junk 
dealer,  and  that  on  the  next  morning  he  found  the  goods  in  a  gun- 
ny-sack standing  against  a  tree  on  the  comer  of  two  streets,  and 
that  he  put  them  in  the  bam  because  he  was  afraid  the  woman 
with  whom  he  lived  near  the  barn  would  take  them,  the  jury  was 
the  sole  judge  as  to  the  guilt  or  innocence  of  the  defendant,  and 
may  have  disbelieved  the  testimony  tending  to  prove  an  alibi,  or 
that  there  was  a  mistake  as  to  the  hour  when  he  quit  work,  or  as 
to  the  time  of  the  burglary,  and  their  verdict  cannot  be  disturbed 
upon  appeal  for  insufficiency  of  the  evidence  to  support  it. 

Id. — Cross-examination  of  Dependant — Improper  Questions — Harm- 
less Action  of  Pbosecutinq  Officer — Rulings  of  Court. — Where 
some  of  the  questions  put  to  the  defendant  upon  his  cross-exami- 
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nation  were  improper,  but  were  of  little  moment,  and  objections 
thereto  were  sustained  by  the  court,  and  when  any  of  them  were 
answered  without  objection,  the  answer  was  stricken  out  by  the 
court  and  the  jury  instructed  to  disregard  such  testimony,  no  inju- 
ry resulted  from  such  improper  questions,  and  a  judgment  of  con- 
viction of  the  defendant  will  not  be  reversed  for  alleged  misconduct 
of  the  prosecuting  officer  in  asking  them. 

Id. — Impeaohkent  or  Defendant — ^Previous  CJonviction  of  Felony.— 
Although  it  is  not  proper  to  show  that  the  defendant  waa  guilty  of 
some  other  offense,  for  the  purpose  of  raising  a  presumption,  either 
of  law  or  fact,  of  his  guilt  in  the  case  under  consideration,  yet, 
when  a  defendant  offers  himself  as  a  witness  In  his  own  behalf 
he  may  be  asked,  for  the  purpose  of  impeaching  his  evidence,  if  he 
has  been  convicted  of  a  felony,  or  the  fact,  if  it  exists,  may  be 
shown  by  the  record  of  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County  and  from  an  order  denying  a  new  trial.  B.  N. 
Smith,  Judge. 

The  facts  are  stated  in  the  opinion. 

Blakely  &  Barber,  for  Appellant. 

W.  P.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Bespondent. 

SEARLS,  C. — The  defendant  was  informed  against  for  burg- 
lary alleged  to  have  been  committed  in  the  county  of  Los  Ange- 
les December. 4,  1896,  by  unlawfully,  feloniously,  and  burglari- 
ously entering  the  house,  room,  and  building  of  one  Louisa  Mas- 
sett,  with  intent  then  and  there  to  commit  the  crime  of  larceny. 

Upon  his  plea  of  "not  guilty^'  a  trial  was  had  and  a  verdict 
returned  of  guilty  of  burglary  in  the  first  degree,  upon  which 
verdict  defendant  was  sentenced  to  imprisonment  in  the  state 
prison  at  Folsom  for  a  term  of  five  years.  Defendant  appeals 
from  the  judgment  and  from  an  order  denying  his  motion  for 
a  new  trial. 

The  first  point  made  for  reversal  is  based  upon  the  ruling  of 
the  court  permitting  an  answer  to  the  following  question  pro- 
pounded to  Peter  Mclntyre  by  the  prosecution :  "Q.  Do  you 
know  whether  the  defendant  had  any  trunks  around  that  Dutch- 
man's place  over  there,  or  around  his  own  place?''  The  objec- 
tion was  that  the  question  was  "incompetent,  irrelevant,  and  im- 
material." 
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The  answer  to  the  question  was :  "I  saw  Mr.  Steele  [one  of  the 
arresting  oflScers]  had  a  trunk  in  the  patrol  wagon,  loaded  up, 
that  I  think  he  took  out  of  the  Dutchman's  place  from  that  old 
sack  bam." 

In  answer  to  further  questions  the  witness  said  he  saw  Mr. 
Talamantes  (another  police  oflScer)  look  over  some  stuff,  some 
clothes,  which  the  policeman  overhauled.  He  saw  clothes.  "I 
think  I  seen  these  clothes  in  the  trunk''  (alluding  to  exhibits  in 
the  case  and  identified  as  having  been  stolen). 

To  the  better  understanding  of  the  question,  and  the  perti- 
nency of  the  testimony,  it  is  proper  to  state  that  there  had  been 
evidence  previously  introduced  tending  to  show  that  one  Mrs. 
Ix)uisa  Massett  was  the  landlady  of  the  upper  floor  of  the  house, 
804  South  Olive  street,  and  that  one  of  the  rooms  on  the  floor 
was  occupied  by  Mrs.  Mary  Easmusen,  who  kept  her  clothing, 
etc.,  in  a  trunk  placed  in  the  hall.  On  the  night  of  December 
4:th,  Mrs.  Easmusen  and  one  Mrs.  S.  Jensen  went  to  bed  a  little 
after  10  o'clock  P.  M. 

Shortly  thereafter  they  heard  a  noise  in  the  hall — footsteps 
and  voices.  The  women  gave  an  alarm,  went  on  the  front  porch, 
called  for  the  police,  etc.,  two  men  ran  down  the  stairs  into  and 
along  the  street,  one  of  them  with  a  sack  on  his  back.  The  trunk 
of  Mrs.  Easmusen  had  been  rifled  of  clothing,  an  album,  jewelry, 
etc.  The  clothing,  album,  etc.,  were  found  in  a  stable  near  de- 
fendant's house,  owned  by  an  old  German,  in  which  defendant 
kept  his  horse.  Some  jewelry  was  found  in  defendant's  pocket. 
The  clothing,  album,  and  jewelry  were  identified  as  the  property 
of  Mrs.  Easmusen,  and  as  having  been  taken  from  her  trunk. 

The  officer  who  made  the  arrest,  after  telling  of  the  finding  the 
clothing  in  the  stable,  said :  "At  the  time  I  arrested  the  defend- 
ant I  asked  him  where  he  got  all  of  those  things,  the  exhibits  in 
this  case  among  them,  and  he  said  he  found  them  in  an  alley;  he 
said  that  he  took  them  over  to  the  Dutchman's  place  because  he 
knew  the  officers  were  coming  there  to  arrest  him;  the  things 
were  in  a  stable  where  he  had  a  horse.  I  took  some  things  out  of 
his  pockets  at  the  time  I  arrested  him." 

Upon  this  testimony  it  was  entirely  proper  for  the  prosecution 
to  prove,  if  it  could,  as  corroborative  evidence  that  defendant  was 
the  owner  of  the  trunk  in  which  some  of  the  stolen  property  was 
found,  and  there  was  no  error  in  the  ruling  of  the  court. 
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The  contention  of  the  learned  counsel  for  the  appellant  that 
defendant  had  been  prosecuted  on  another  charge  of  burglary, 
wherein  it  was  alleged  he  had  stolen  a  trunk,  etc.^  was  not  dis- 
closed by  anything  in  the  record,  and  had  it  been  it  would  have 
been  competent  to  show  that  he  owned  or  claimed  the  trunk  in 
question,  as  furnishing  evidence  of  possession  of  its  contents. 
For  the  reasons  given,  the  motion  to  strike  out  the  testimony 
of  Mclntyre  was  properly  overruled. 

It  is  further  urged  that  the  verdict  of  the  jury  was  and  is 
contrary  to  the  law  and  the  evidence.  We  have  stated  the  sub- 
stance of  the  evidence  for  the  prosecution. 

The  defendant  was  a  witness  in  his  own  behalf,  and  testified, 
in  substance,  that  on  the  night  of  December  4th  he  worked  from 
9 :30  to  11  o'clock  P.  M.  He  was  at  work  for  one  Clarion  putting 
shelving  in  a  milliner's  shop,  and  that  he  was  not  at  the  house 
on  Eighth  and  Olive  streets  that  night;  that  he  went  directly 
home  on  leaving  Lemert's  place. 

William  Lemert  and  Annie  Clarion  both  testified  that  defend- 
ant worked  for  them  in  the  milliner  shop  on  December  4th  until 
11  or  about  11  o'clock  at  night.  On  cross-examination  defendant 
accounted  for  his  possession  of  the  stolen  property  by  saying  that 
he  was  a  junk  dealer,  and  that  on  the  morning  of  December  5th 
he  started  out  as  usual  and  found  the  goods  in  question  in  a 
gunnysack,  standing  against  a  tree  at  Ninth  and  Olive  streets, 
and  that  he  put  them  in  the  bam  because  he  "was  afraid  Minna 
Cota  [a  woman  with  whom  defendant  seems  to  have  lived] 
would  take  them." 

Upon  the  testimony,  the  foregoing  of  which  is  the  substance, 
the  jury  was  the  sole  judge  as  to  the  guilt  or  innocence  of  de- 
fendant. Having  found  him  guilty,  we  do  not  feel  called  upon 
to  disturb  the  verdict.  The  jurors  may  have  disbelieved  the  tes- 
timony tending  to  prove  an  aJibi,  or,  what  is  more  probable,  may 
have  believed  either  that  defendant's  witnesses  were  mistaken 
as  to  the  hour  at  which  defendant  ceased  work,  or  that  the  wit- 
nesses for  the  prosecution  were  mistaken  in  supposing  the  burg- 
lary was  committed  earlier  than  11  o'clock. 

The  fourth  and  last  assignment  of  error  is  based  upon  the  al- 
leged misconduct  of  the  deputy  district  attorney,  who  prosecuted 
the  cause,  in  asking  questions  in  cross-examination  of  the  de- 
fendant, which  were  incompetent,  etc.,  for  the  purpose  of  preju- 
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dicing  appellant  in  the  minds  of  the  jury,  a^  to  which  questions 
the  said  deputy  knew  an  objection  would  be  sustained. 

The  defendant  had  testified,  as  before  stated,  that  he  found  the 
goods  in  an  alley,  etc.  The  deputy  district  attorney  then  asked 
him  as  to  his  finding  other  things,  a  trunk  included,  in  the  same 
vicinity;  whether  he  took  it  home;  whether  Minna  Cota  helped 
Mm  take  it  in;  whether  she  was  his  wife;  why  he  did  not  tell  on 
his  primary  examination  that  he  worked  for  Lemert  that  night. 

Objections  were  sustained  to  all  of  these  questions  when  such 
objections  were  interposed,  and,  when  answered  without  objec- 
tion, the  answers  were  promptly  stricken  out  by  the  court  and 
the  jury  instructed  to  disregard  such  testimony. 

We  fail  to  see  any  injury  to  defendant  by  those  questions ;  some 
of  them  were  proper  on  cross-examination;  others  of  them,  while 
improper,  were  of  little  moment.  (People  v.  Kamaunu,  110  Cal. 
609.) 

The  only  other  questions  grouped  by  the  appellant  with  the 
foregoing,  and  apparently  (although  not  specifically)  constitut- 
ing the  head  and  front  of  the  prosecutor^s  offense,  were  the  fol- 
lowing proposed  to  defendant :  "Have  you  ever  been  convicted  of 
a  felony?  A.  Yes,  sir,  I  have — ^yesterday .^^  ^^What  was  the 
charge  ?    A.    Burglary.*^    This  seems  to  have  been  stricken  out. 

At  least,  counsel  for  defendant  had  the  answer  to  a  succeeding 
question  stricken  out,  and  asked  the  couri;  "to  instruct  the  jury 
to  disregard  any  evidence  as  to  any  other  case.''  The  court  there- 
upon told  the  jury  to  "disregard  the  testimony  in  regard  to  any 
other  case,  if  any  has  gone  in.''  These  last  questions  were  proper 
to  be  put  to  the  defendant  on  cross-examination. 

Upon  the  trial  of  a  defendant  it  is  not  proper  to  show  him  to 
have  been  guilty  of  some  other  offense  for  the  purpose  of  raising 
a  presumption,  either  of  law  or  fact,  of  his  guilt  in  the  case  under 
consideration.  But  when  a  defendant  offers  himself  as  a  witness 
in  his  own  behalf  he  becomes  subject  to  most  of  the  rules  appli- 
cable to  other  witnesses,  and  among  those,  and  for  the  purpose  of 
impeaching  his  evidence,  he  may  be  asked  if  ^Tie  has  been  con- 
victed of  a  felony,"  or  the  fact,  if  it  exist,  may  be  shown  by  the 
record  of  the  judgment.  (Code  Civ.  Proc,  sec.  2051;  People  v. 
Chin  Mooh  Sow,  51  Cal.  QOO;  People  v,  Amanacus,  50  Cal.  233.) 
Prior  to  the  adoption  of  the  code  such  proof  could  only  be  made 
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by  the  record.     {People  v.  McDonald,  39   Cal.   697;  People  v. 
Reinhart,  39  Cal.  449.) 

Upon  the  record  we  recommend  that  the  judgment  and  order 
appealed  from  be  affirmed. 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[S.  F.  *ro.  76.     In  Bank.— December  14,  1897.] 

SAN  FEANCISCO  BBIDQE  COMPANY,  Respondent,  t. 
DUMBAHTON  LAND  AND  IMPHOVEMENT  COM- 
PANY,  Appellant. 

Assumpsit — Quantum  Mebuit — Insutticient  Defense — Special  Con- 
tract  FOB    CJoNSTBUCTION     OP    LeVEE — NONPEBFOBMANCB — NOKPAT- 

MENT  OF  Installments. — The  failure  to  make  agreed  monthly  pay- 
ments, under  a  special  contract  for  the  construction  of  a  leTee,  is 
a  substantial  breach  thereof  by  the  one  for  whom  it  is  constructed, 
and  justifies  the  contractor  in  refusing  to  proceed  further  there- 
under; and  he  may  thereupon  maintain  an  action  of  assumpsit 
upon  a  quantum  meruit  to  recover  the  value  of  the  work  and  labor 
done;  and  plaintiff's  nonperformance  of  the  special  contract  cannot 
be  maintained  as  a  defense  to  the  action,  it  appearing  that  the 
defendant  was  first  in  default. 

Id.— Continuance  of  Work  after  Default— Reliance  upon  Prom- 
ises.— The  fact  that  the  plaintiff  continued  work  under  the  con- 
tract after  the  default  of  the  defendant  does  not  affect  the  riglit 
of  the  plaintiff  to  cease  work  upon  continued  nonpayment;  but 
plaintiff  had  the  right  to  rely  for  a  reasonable  time  upon  the  prom- 
ises of  defendant  to  pay. 

Id. — Determination  of  Amount  Due  under  Contract. — ^Where  there 
appears  to  have  been  no  difiicuty  in  determining  the  amount  due 
under  the  contract,  the  fact  that  the  contract  did  not  expressly 
provide  a  specific  method  of  determining  the  amount  due  at  the 
end  of  each  month  for  the  work  already  performed  is  immaterial. 

Id. — Evidence — Importance  of  Completion  of  Contract  in  Time  Lim- 
ited— ^Present  Benefit  to  Defendant  of  Work  Done. — ^The  de- 
fendant, having  first  broken  the  contract*  by  nonpayment  of  the 
installments  due  thereunder,  cannot  insist  that  plaintiff  should  go 
on  and  complete  the  contract  within  the  time  specified;  and  there 
is  no  material  error  in  excluding  evidence  to  the  point  that  plain- 
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tiff  waa  informed  that  it  was  important  to  construct  the  levee  with- 
in the  time  specified  in  the  contract,  nor  in  excluding  eyidence 
on  the  question  whether  or  not  the  work  done  on  the  levee  is  of 
any  present  benefit  to  the  defendant,  and  whether  the  defendant 
has  sustained  any  loss  from  the  fact  that  it  was  not  completed 
within  the  time  specified. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  H.  Durst,  and  Louis  F.  Dunand,  for  Appellant. 

B.- Percy  Wright,  and  T.  C.  Coogan,  for  Respondent. 

McFAELAND,  J. — This  is  ^n  appeal  hy  the  defendant  from 
a  money  judgment  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  new  trial.    Each  party  is  a  corporation. 

The  action  is  brought  to  recover  upon  a  quantum  meruit  for 
certain  work  done  by  the  plaintiff  upon  a  levee  on  the  land  of 
defendant,  and  for  certain  materials  furnished  by  plaintiff  and 
used  in  said  levee.  It  was  averred  that  said  work  and  materials 
were  reasonably  worth  the  sum  of  $15,000;  that  defendant  has 
paid  thereon  $2,000,  and  no  more ;  and  that  there  is  due  the  sum 
of  $13,000,  for  which  judgment  is  prayed.  At  the  trial  there 
was  a  stipulation  as  to  what  the  actual  value  of  the  said  work  and 
materials  was,  and  in  accordance  with  said  stipulation  it  was 
found  to  be  $9,983;  and,  deducting  the  $2,000  paid,  judgment 
was  rendered  for  plaintiff  for  $7,983.  This  finding  was  amply 
sustained  by  the  evidence;  and  the  judgment  was  correct,  unless 
a  certain  special  defense  set  up  by  defendant  can  be  maintained. 

The  answer  sets  up  as  a  special  defense  that  the  said  work  was 
done  by  plaintiff  under  a  special  written  contract  entered  into 
by  the  parties  on  the  twenty-scond  day  of  April,  1892,  by  which 
it  was  covenanted  by  the  plaintiff  that,  ^^in  consideration  of  the 
promise  of  said  party  of  the  second  part  hereinafter  set  forth/' 
it  would  build  and  construct  for  the  defendant  a  certain  levee, 
in  front  of  certain  lands  of  the  defendant,  the  levee  to  be  con- 
structed of  a  certain  size,  and  in  a  certain  manner,  and  to  be 
about  28,000  feet  long.  In  consideration  of  the  covenants  of  the 
plaintiff,  the  defendant  agreed  to  pay  it  the  sum  of  $2 1,500,  "fifty 
CXIX.  Cal.— 18 
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(50)  per  cent  of  said  sum  to  be  paid  in  monthly  payments  as  the 
work  progresses,  in  amounts  proportioned  to  the  amount  of  work 
and  labor  done  and  material  furnished  and  used  about  said  work 
at  the  time  such  payments  are  made,"  the  balance  to  be  paid 
after  the  work  should  be  complete.  The  work  was  to  be  done 
'T)etween  the  first  day  of  May,  1892,  and  the  thirtieth  day  of  Oc- 
tober, 1892."  The  plaintiff  commenced  the  construction  of  the 
levee  on  the  tenth  day  of  May,  1892,  and  proceeded  to  construct 
the  same  in  accordance  with  the  provisions  and  requirements  of 
said  contract.  On  the  tenth  day  of  June,  when  the  first  monthly 
payment  was  due,  the  defendant  failed  to  make  said  payment  or 
any  part  thereof.  It  also  failed  to  make  a  payment  on  the  tenth 
day  of  July;  but  on  the  fourth  day  of  August,  1892,  the  defend- 
ant paid  the  plaintiff  $2,000,  being  the  amount  of  the  two  pay- 
ments which  were  delinquent  on  the  10th  of  June  and  on  the 
10th  of  July.  But  no  payment  was  made  on  the  10th  of  August, 
nor  was  any  other  payment  thereafter  made  at  all  by  the  defend- 
ant, although  it  was  urged  frequently  by  plaintiff  to  pay  said  un- 
paid monthly  installments,  and  defendant  continuously  promised 
to  pay  the  same.  Defendant  employed  an  engineer  to  examine 
the  work,  and  to  report  the  amount  done,  and  he,  on  October 
17th,  made  his  report,  showing  the  amount  of  work  done  and 
the  amount  due  on  the  monthly  installments;  but  it  appeared, 
from  the  fruitless  efforts  of  the  plaintiff  to  have  said  payments 
made,  that  defendant  could  not  or  would  not  pay  the  same,  and 
thereupon  the  plaintiff  notified  the  defendant  that  unless  the 
overdue  installments  were  paid  the  work  would  be  abandoned, 
and  that  if  payment  was  not  made  before  October  30th,  which 
was  Sunday,  operations  would  be  suspended.  The  defendant  still 
refusing  and  neglecting  to  make  any  such  pajTnents,  the  respond- 
ent, on  October  *31st,  elected  to  treat  the  contract  as  at  an  end, 
quit  work,  and  refused  to  proceed  any  further  with  it.  There- 
upon this  action  was  brought  to  recover  for  the  value  of  the 
work  already  done. 

The  failure  to  make  the  monthly  pa3mients  was  a  substantial 
breach  of  the  contract  by  defendant,  and  justified  the  plaintiff  in 
refusing  to  proceed  further  thereunder;  and  the  defense  set  up 
by  the  defendant  of  a  special  contract  cannot  be  maintained.  The 
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case  is  clearly  within  the  doctrine  of  Cox  v.  McLaughlin,  76  Cal, 
60,  9  Am.  St.  Eep.  164,  and  Porter  v.  Arrowhead  Reservoir  Co., 
100  Cal.  500.  We  see  nothing  in  the  present  case  that  takes  it 
out  of  the  rule  announced  in  those  two  cases;  and,  therefore,  it 
is  unnecessary  to  notice  the  numerous  cases  to  the  same  point 
cited  by  respondent  from  other  states.  The  defendant  cannot 
defeat  the  claim  of  the  plaintiff  to  recover  the  reasonable  worth 
of  his  work  upon  the  ground  that  the  levee  was  not  completed 
within  the  time  mentioned  in  the  contract ;  because  the  defendant 
itself  was  first  in  default.  It  cannot  defeat  the  plaintiff,  as  was 
said  in  the  note  to  Cutter  v,  Powell,  6  Term  Rep.  320,  2  Smith's 
Lead.  Cas.  46,  *1)y  setting  up  a  contract  which  he  himself  has 
broken  by  not  paying  at  the  appointed  time.  The  nature  of  the 
action  and  the  legal  ground  of  recovery,  therefore,  are  precisely 
the  same  as  where  there  has  been  in  fact  no  special  contract  at 
all."  The  defendant,  having  failed  to  comply  with  the  condition 
of  pajrment  on  its  part,  cannot  insist  that  the  respondent  should 
proceed  and  complete  the  contract  within  the  time  specified.  As 
was  said  in  Tyson  v.  Doe,  15  Vt.  571 :  "To  allow  the  defendant 
to  insist  on  that  stipulation,  whilst  he  repudiates  others,  would 
be  to  enforce  a  different  contract  from  that  which  the  parties 
enter  into."  Neither  are  the  rights  of  plaintiff  affected  by  the 
fact  that  it  did  not  stop  work  immediately  after  the  failure  of 
defendant  to  make  the  first  payment.  It  had  a  right  to  rely  for 
a  reasonable  length  of  time,  at  least,  upon  the  promises  of  the 
defendant  to  pay.  It  was  said  by  the  supreme  court  of  the  United 
States  in  Canal  Co.  v.  Cordon,  6  Wall.  569,  that  although  the 
plaintiffs  in  that  case  "adhered  to  the  contract,  and  pursued  the 
work  longer  than  they  were  bound  to  do,  when  they  retired  thej 
were  fully  justified  and  had  a  clear  equity  to  be  paid  a  fair  com- 
pensation for  the  work  they  had  performed."  We  see  nothing 
in  the  point  that  the  contract  did  not  expressly  provide  a  specific 
method  of  determining  the  amount  due  at  the  end  of  each  month 
for  the  work  already  performed.  There  seems  to  have  been  no 
difficulty  in  determining  the  amount  that  was  due  for  the  first 
two  months;  and  defendant's  own  engineer  in  October  reported 
the  amount  then  due,  so  that  there  was  no  question  on  that  point. 
We  do  not  see  any  material  error  committed  by  the  court  in 
sustaining  objections  to  certain  evidence  offered  by  the  defend- 
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ant.  The  first  four  questions  noticed  in  appellant^s  brief,  asked 
of  the  witness  Bohrbacher,  were  all  to  the  point  whether  or  not 
the  witness  had  informed  the  president  of  the  plaintiff  that  it 
was  important  that  the  levee  should  be  built  within  the  time 
specified  in  the  contract;  and  we  do  not  see  how  an  answer  to  the 
questions  would  have  added  anything  to  the  terms  of  the  contract 
itself.  The  other  questions  concerned  the  point  whether  or  not 
the  work  done  on  the  levee  "is'*  of  any  present  benefit  to  the 
defendant,  and  whether  it  has  sustained  any  loss  from  the  fact 
that  the  levee  was  not  completed  within  the  time  specified  in  the 
contract;  but  the  action  is  to  recover  the  value — the  extent  of 
which  in  money  is  stipulated  in  the  record — of  the  work  and  labor 
performed  by  plaintiff  at  the  instance  and  request  of  defendant, 
and,  as  we  have  before  seen,  the  defendant  having  first  broken 
the  contract  by  not  performing  the  covenants,  cannot,  under  the 
circumstances  of  this  case,  insist  upon  detriment  caused  by  the 
failure  of  plaintiff  to  do  something  which  was  to  be  done  only 
upon  condition  that  defendant  performed  its  part  of  the  con- 
tract. We  see  no  further  points  necessary  to  be  specially  noticed. 
The  judgment  and  order  appealed  from  are  aflSrmed. 

Harrison,  J.,  Van  Fleet,  J.,  and  Qaroutte,  J.,  concurred. 

TEMPLE,  J.,  dissenting. — I  dissent.  Defendant  appeals  from 
the  judgment  and  from  an  order  refusing  a  new  trial.  The  ac- 
tion was  to  recover  for  labor  and  materials  done  and  furnished 
at  defendant's -request. 

The  answer  sets  up  a  special  contract  under  which  it  is  charged 
that  the  work  was  done  and  materials  furnished.  Also  that 
plaintiff  has  not  performed  said  contract.  The  answer  also  de- 
nies that  defendant  is  in  default,  and  claims  damages  from  plain- 
tiff for  its  alleged  violation  of  the  contract. 

In  the  written  contract  plaintiff  agreed  that  it  would,  between 
the  first  day  of  May,  1892,  and  the  thirtieth  day  of  October,  1892, 
"construct,  erect,  and  build  for  the  said  party  of  the  second  part 
...  a  levee  with  the  necessary  dams  and  culverts  .  .  .  a  to- 
tal distance  of  about  twenty-eight  thousand  (28,000)  feet,''  etc. 

The  defendant  agreed,  in  consideration  of  the  premises,  '*that 
if  the  said  party  of  the  first  part  shall  keep  and  perform  all  the 
covenants  herein  written  to  be  kept  and  performed  by  it,  it  will 
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pay  to  said  party  of  the  first  part,  as  and  for  full  compensation 
for  all  the  work  herein  agreed  Jo  be  done  by  it,  the  sum  of  twenty- 
one  thousand  and  five  hundred  ($21,500)  dollars  in  gold  coin  of 
the  United  States,  fifty  (50)  per  cent  of  said  sum  to  be  paid  in 
monthly  payments  as  the  work  progresses,  in  amounts  propor- 
tionate to  the  amount  of  work  and  labor  done  and  materials  fur- 
nished and  used  about  the  work  at  the  time  such  payments  are 
made,"  etc. 

There  was  no  provision  for  ascertaining  the  amount  of  work 
which  was  done  or  materials  furnished  at  any  particular  time 
when  progress  payments  should  be  due.  There  was  no  engineer 
or  method  provided  for  making  estimates. 

The  findings  were  for  the  plaintiflE  on  every  point.  In  its  mo- 
tion for  a  new  trial  the  defendant  specifically  claimed  and  point- 
ed out  -every  finding  of  fact  as  unsustained  by  the  evidence,  and 
also  claimed  that  every  conclusion  of  law  was  erroneous.  Several 
rulings  rejecting  evidence  offered  by  the  defendant  are  also  ex- 
cepted to. 

It  appears  that  one  John  Hackett  was  interested  with  plaintiff 
in  the  contract,  and  all  the  work  done  on  the  part  of  the  plain- 
tiff in  performance  of  the  contract  was  done  by  him.  He  com- 
menced the  work  on  the  tenth  day  of  May,  using  one  dredger. 

From  and  after  the  middle  of  June  the  plaintiffs  were  claim- 
ing that  defendant  should  make  the  monthly  payments,  and, 
when  so  urged,  the  defendant  objected  that  they  did  not  know 
the  amount  of  work  done.  Captain  Mc^fullen  testified:  "They 
said  they  didn't  know  how  much  had  been  done,  and  we  told 
them  they  had  better  find  out  how  much  had  been  done.'' 

Plaintiff  never  did  furnish  a  statement  of  the  amount  of  work 
which  had  been  done,  or  of  the  amount  which  it  claimed  was  due. 
Finally,  on  the  fourth  day  of  August,  defendant  paid  $2,000, 
which  was  accepted  by  plaintiff.  The  payment  of  this  money, 
and  its  acceptance,  would  estop  both  parties  from  denying  that 
the  contract  was  then  in  full  force  and  binding  in  all  its  terms 
upon  each. 

.  Captain  McMullen,  president  of  plaintiff,  testified  that  he 
made  several  demands  in  September  for  further  payments,  and 
that  as  an  excuse  they  sometimes  said  "that  they  didn't  know 
how  much  was  done ;  that  they  hadn't  had  a  report  of  it,  and  I 
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insisted  that  they  get  a  report  of  it."  This  witness  also  admitted 
that  when  they  pressed  hardest  for  money,  Mr.  Rohrbacher  in- 
sisted that  they  were  behind  time. 

Captain  Haekett  testified  that  his  company  was  jointly  inter- 
ested in  the  work  with  plaintiff  and  that  his  dredger  did  the  work 
and  he  looked  after  the  business.  After  testifying  for  plaintiff 
that  there  were  no  complaints  about  delay,  he  was  asked  if  there 
was  any  request  to  put  on  another  dredger;  he  said :  "Mr  Boske 
and  I  had  a  talk  about  it;  we  talked  several  times  about  it;  we 
had  an  idle  dredger  we  could  have  put  on  there.  By  Ve'  I 
mean  our  company." 

"Q.  State  what  was  said.  A.  Well,  we  had  a  general  talk 
on  several  occasions,  and  I  said :  'If  these  people  would  show  a 
disposition  to  pay  us  as  we  went  along,  we  would  put  on  another 
dredger,'  but  I  wanted  to  take  the  one  we  had  working  there  off 
long  before  we  did.  Q.  Why?  A.  Well,  we  didn't  get  our 
money."  Again  he  was  asked  by  plaintiff :  "Q.  If  the  money 
had  bden  paid,  would  there  have  been  any  difficulty  in  complet- 
ing the  contract  ?  A.  Not  the  slightest.  If  they  had  shown  a 
disposition  to  pay  that  money  we  would  have  completed  the 
work  within  the  time  easily ;  no  trouble  at  all." 

Captain  McMullen  admitted  that  they  did  not  feel  bound  to 
do  the  work  within  the  time  stipulated.  He  also  said  that  de- 
fendant never  declined  to  pay,  but  simply  could  not  get  the 
money. 

The  question  in  the  case  is,  Can  the  plaintiff  recover  upon  a 
quantum  meruit?  This  depends,  I  think,  upon  the  question  as 
to  whether  plaintiff  could  rightfuly  rescind  the  contract  . 

We  have  seen  that  plaintiff  was  repeatedly  demanding  the 
progress  payments;  that  defendant  was  complaining  that  the 
work  was  not  being  prosecuted  as  it  should  be,  that  defendant 
did  not  pay,  and  that  plaintiff,  giving  nonpayment  as  an  excuse, 
willfully  neglected  to  so  prosecute  the  work  that  it  could  have 
been  completed  at  the  sipulated  time. 

Plaintiff  furnished  no  statement  of  the  amount  of  work  done, 
although  it  is  admitted  that  one  was  demanded.  The  contract 
did  not  allow  drfendant  to  furnish  a  superintendent,  and  it  did 
furnish  no  one.  Boske,  who  lived  on  the  land,  merely  examined 
to  see  if  the  work  followed  the  line  of  the  survey.    He  was  not 
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an  engineer,  and  is  not  shown  to  have  had  the  capacity  to  make 
the  estimates  It  was  the  duty  of  plaintiff  to  furnish  such  esti- 
mates and  to  make  known  what  it  claimed  to  be  due,  otherwise 
the  defendant  could  never  know  whether  payments  made  were 
sufficient  The  facts  upon  which  the  liability  of  the  defendant 
rested  were  peculiarly  within  the  knowledge  of  plaintiff.  (5 
Am.  &  Eng.  Ency.  of  Law,  528;  Chapin  v.  Norton,  6  McLean, 
500.) 

As  these  statements,  though  demanded,  were  never  furnish- 
ed, I  think  defendant  was  certainly  not  in  default  prior  to  the 
17th  of  October,  when  a  statement  was  furnished  by  an  en- 
gineer employed  by  itself,  to  which  plaintiff  agreed.  But  if  it 
be  held  otherwise,  it  would  make  no  difference;  conceding,  for 
the  argument,  that  defendant  was  in  default  as  to  payments, 
and  that  its  failure  to  pay  was  such  a  breach  of  the  contract  as 
would  have  justified  plaintiff  in  rescinding,  still  it  did  not  re- 
scind. The  rule  is,  that  this  right  must  be  exercised  promptly. 
Of  course,  if  not  so  exercised  by  the  pari;y  entitled  to  rescind, 
the  contract  remains  binding  in  all  its  provisions  upon  both  par- 
ties. The  party  entitled  to  rescind  cannot  go  on  performing 
after  the  breach  and  resen^e  his  right  to  rescind  if,  in  the  light 
of  subsequent  events,  he  deems  it  will  then  be  for  his  interest  to 
rescind.    Both  must  be  bound,  or  neither  will  be. 

Now,  it  is  practically  admitted,  both  by  McMullen  and  Hack- 
ett,  that  plaintiff  made  no  effort  to  comply  with  that  part  of 
their  contract  which  required  them  to  complete  the  work  before 
the  thirtieth  day  of  October,  and  they  gave  as  a  reason  that  de- 
fendant did  not  pay  the  installments  as  they  fell  due.  But  in 
no  view  of  the  law  were  they  justified  in  so  doing.  If  they  had 
a  right  to  rescind,  because  of  a  failure  to  perform  on  the  part  of 
defendant,  and  did  not,  such  failure  constituted  no  excuse  for 
their  dilatory  prosecution  of  the  work.  They  should  have  per- 
formed the  contract  according  to  its  terms,  or  should  have  stop- 
ped work.  Under  their  construction  of  the  contract,  they  could 
put  men  and  machinery  upon  this  work  when  otherwise  they 
would  have  been  idle,  and  then  make  defendant  pay  for  it  al- 
though it  could  reap  no  benefit  from  it. 

On  the  17th  of  October,  for  the  first  time,  plaintiff  made  a  law- 
ful demand  upon  defendant  for  the  money  due  on  the  progress 
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payments,  and  upon  its  failure  to  pay  them  notified  it  tiiat  if  the 
money  was  not  paid  by  the  thirtieth  of  October  plaintiff  wotdd 
abandon  the  work. 

By  the  terms  of  the  contract  the  work  was  to  be  completed 
'^between  the  first  day  of  May,  1892,  and  the  thirtieth  day  of 
October,  1892/'  Unless,  therefore,  defendant  was  in  default, 
there  was  nothing  to  rescind  on  the  thirtieth  day  of  October. 
The  very  notice  itself  is  an  admission  that  plaintiff  had  been 
guilty  of  such  a  breach  of  a  contract  as  would  prevent  rescis- 
sion on  its  part.  Where  a  party  is  himself  in  default  he  cannot 
rescind  because  of  a  breach  by  the  other  party.  (Story  on  Con- 
tracts, sees.  1337,  1338;  2  Parsons  on  Contracts,  834;  21  Am.  & 
Eng.  Ency.  of  Law,  77;  Piper  v.  SloneJcer,  2  Qrant  Cas.  113; 
State  V,  McCauley,  15  Cal.  458;  Kokomo  Straw  Board  Co.  v.  In- 
man,  11  N.  Y.  Supp.  329;  58  Hun,  603.) 

If  he  could  do  this,  he  could  thereby  avoid  liability  for  his 
own  default  and  recover  full  compensation  for  work  which,  be- 
cause of  his  default,  may  be  of  no  value  to  the  other  party  If 
the  other  party  has  been  guilty  of  a  breach  also,  he  is  put  to  his 
action  for  damages,  in  which  there  may  be  recoupment  because 
of  his  default.  (Hard  v.  Seehy,  47  Barb.  428;  Beaty  v.  Harkey, 
2  Smedes  &  M.  563;  Born  v.  Schrenkeisen,  110  N".  Y.  59;  State 
V,  McCauley,  15  Cal.  458;  Parsons  on  Contracts,  680;  Fountain 
V.  Semi-Tropic  L.  &  W,  Co.,  99  Cal.  677.)  Under  such  circum- 
stances, he  could  not  recover  the  value  of  his  work  and  labor  as 
rendered  at  the  request  of  defendant,  but  he  coidd  have  com- 
pleted the  work  and  sued  for  his  money  with  damages,  leaving 
to  defendant  the  right  to  recoup.  If  he  abandoned  the  work, 
he  could  recover  nothing  unless  defendant  proceeded  to  make 
use  of  the  levee,  in  which  case  he  could  recover  the  value  of  the 
levee  and  not  of  the  work  at  contract  rates. 

Defendant  offered  to  show  that  it  had  made  no  use  of  the 
levee  and  that  it  was  worthless.  The  court  rejected  the  evi- 
dence, and  the  ruling  is  assigned  as  error.  If  that  evidence  was 
material,  it  must  be  assumed  on  this  appeal  that  the  defendant 
could  have  made  the  proof. 

Where  a  person  contracts  to  do  work  by  a  certain  time,  at  law 
time  is  always  of  the  essence  of  the  contract. 

Counsel  contend  that  there  never  was  a  breach  of  the  con- 
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tract  because  the  defendant  was  always  in  default  and  could  not 
have  complained  of  nonperformance  on  the  part  of  plaintiff.  I 
see  no  reason  why  the  rule  would  not  work  both  ways,  but  there 
is  nothing  in  the  suggestion.  The  case  most  relied  upon  on  this 
point  is  Smith  v.  Corn,  3  Misc.  Kep.  545;  23  N.  Y.  Supp.  326. 
It  was  upon  a  building  contract  to  recover  for  an  installment 
which  accrued  in  the  progress  of  the  work.  The  contract  itself 
provided  a  remedy  in  case  the  work  was  not  prosecuted  diligent- 
ly. The  owner  could  step  in  and  do  the  work  himself,  and 
charge  the  contractor  with  the  cost.  The  owner  did  not  avail 
himself  of  the  privilege  given  him  by  the  terms  of  the  contract, 
but  permitted  the  contractor  to  go  on  with  the  work  and  refused 
to  pay  the  installment.  The  court  held  that  defendant  could 
not  permit  the  plaintiff  to  go  on  with  the  work  and  fhen  refuse 
to  pay,  and  being  himself  in  default  he  could  not  rescind.  The 
contractor  was  permitted  to  sue  for  the  installments,  with  the 
privilege  on  the  part  of  the  defendant  to  recoup.  The  plaintiff 
in  a  supplemental  complaint  alleged  prevention.  The  case  is  on 
no  point  an  authority  for  this  plaintiff. 

The  court  said:  *T)efendants  had  suffered  the  plaintiffs  to 
go  on  and  complete  the  work  which  entitled  them  to  the  pay- 
ment, and  it  then  became  due  and  payable,  subject  only  to  de- 
ductions for  losses  sustained  by  delay.  Under  the  contract  the 
defendants  might  have  given  notice  to  plaintiffs  and  proceeded 
to  complete  the  work  themselves,  but  they  did  not  avail  them- 
selves of  this  privilege,  but  treated  the  contract  as  still  in  force 
and  suffered  the  plaintiffs  to  go  on,  and  their  claim  is  limited 
to  damages  for  not  performing  the  work  for  such  installment 
within  a  reasonable  time."  So  here  the  plaintiff  cannot  avoid 
the  defendant's  claim  for  damages  for  its  default.  The  fact 
that  defendant  had  been  guilty  of  a  breach  of  the  contract  would 
not  prevent  it  from  recovering  damages  for  plaintiff's  breach. 

The  court  further  said,  as  stated  in  respondent's  brief,  that 
plaintiff  was  not  bound  to  go  on  with  the  work  after  defendant 
refused  to  pay  the  installments.  So  here,  perhaps,  before  plain- 
tiff had  made  default  it  could  have  refused  to  go  on,  but  if  it 
did  go  on  it  elected  to  continue  the  contract  in  force  and  was 
bound  itself  by  all  its  terms. 

That  case  is  not  authority  for  this  proposition,  however,  for 
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there  the  remedy  of  defendant  for  such  a  breach  was  specially 
provided  for  in  the  contract.  If  the  defendant  did  not  avail 
himself  of  that  remedy  he  waived  performance. 

Graf  V.  Cunningham,  109  N.  Y.  371,  is  an  authority  against 
plaintiff.  It  holds  that  Graf  could  not  rescind  for  the  breach 
of  defenadnt  because  she  was  herself  in  the  wrong.  Strack  v. 
Hurd,  62  Hun,  618,  28  Abb.  N.  C.  142,  16  N.  Y.  Supp.  566, 
simply  holds  that  the  plaintiff  not  being  at  fault  could  rescind 
because  the  defendant  declined  to  perform. 

It  is  suggested  that  the  refusal  on  the  part  of  defendant  to  pay 
the  installments  was  a  refusal  on  its  part  to  go  on  with  the  con- 
tract, which  justified  plaintiff  in  holding  that  defendant  had 
abandoned  it.  The  line  of  cases  which  are  sometimes  relied  up- 
on as  holding  a  doctrine  similar  to  this  are  discussed  by  Judge 
Eoss  in  Cox  v.  McLaughlin,  52  Cal.  590.  It  obtains  only  where, 
by  refusing  to  pay,  a  party  indicates  a  determination  to  proceed 
no  further  with  the  contract. 

Captain  McMullen  testified  that  the  defendant  never  showed 
a  disposition  to  refuse  to  go  on  with  the  contract,  but  did  not 
have  the  money  and  put  them  off  with  promises. 

It  is  contended  that  plaintiff  was  in  no  default  because  his  time 
had  not  wholly  elapsed.  He  elected  to  rescind  on  the  last  day,  and 
it  was  not  open  to  defendant  to  assume  a  future  default,  or  even 
to  show  that  performance  had  become  impossible.  This  posi- 
tion is  untenable  for  two  reasons :  1.  Plaintiff  did  not  have  the 
thirtieth  day  of  October  on  which  to  complete  performance. 
The  contract  was  to  have  been  wholly  performed  before  that 
day — between  the  1st  of  May  and  the  30th  of  October.  2. 
Plaintiff  was  shown  to  have  been  in  default  because  it  had  be- 
come wholly  impossible  for  it  to  perform.  It  had  rendered  it 
impossible  by  its  willful  neglect;  but  it  would  have  made  no  dif- 
ference if  it  had  become  impossible  without  its  default.  It  not 
only  agreed  that  it  would  perform  within  the  time  but  that  it 
could.  Defendant  offered  to  prove  that  performance  had  be- 
come absolutely  impossible  long  before  the  17th  of  October, 
when  the  first  valiJ  demand  was  made.  The  court  refused  to  re- 
ceive the  evidence,  and  this  ruling  is  before  us  for  review. 

The  following  authorities  abundantly  establish  that  the  court 
erred  in  refusing  to  receive  the  evidence,  and  also  that  plaintiff 
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was  guilty  of  a  breach  in  this  respect :  Bishop  on  Contracts,  sees. 
826,  1426,  1440;  Wharton  on  Contracts,  sec.  312;  3  Addison  on 
Contracts,  830;  Bloomer  v.  Bernstein,  L.  R.  9  Com.  P.  588; 
Poirier  v.  Gravel,  88  Cal.  79;  Wolf  v.  Marsh,  64  Cal.  228;  Lovell 
V,  St  Louis  etc.  Ins.  Co.,  Ill  U.  S.  264;  2  Wharton  on  Con- 
tracts, sees.  309,  885,  and  note. 

It  is  said  that  defendant  has  not  pleaded  the  waiver  on  the 
part  of  plaintiff.  It  was  not  necessary  that  it  should — admitting 
that  it  is  ever  necessary.  Waiver  is  no  part  of  the  defendant's 
case.  The  question  is  as  to  the  right  of  the  plaintiflf  to  rescind, 
or  to  refuse  to  go  on  because  the  defendant  has  abandoned  its 
contract. 

I  think  that  the  judgment  and  order  should  be  reversed,  and 
a  new  trial  ordered. 

Hemhaw,  J.,  and^Beatty,  C.  J.,  concurred  in  the  dissenting 
opinion. 

Eehearing  denied. 


[Sac.  288.     In  Bank.— December  15,  1897.] 

O.  J.  WOODWARD,  Respondent,  v.  JOHN  BROWN  et  al.,  Ap- 
pellants. 

fobeclosube  op  mortgage— conditional  llabilttt  6v  mobtoagob — 
Rei£ase  of  Pabt  of  Secubitt  fob  Less  than  Value — Deficienct. 
The  mortgaged  premises  constitute  the  primary  fund  out  of  which 
the  mortgage  debt  must  be  paid,  and  the  liability  of  the  mortgagor 
is  contingent  on  a  sale  of  the  mortgaged  premises  under  foreclosure 
and  an  application  of  the  proceeds  to  the  debt  and  costs,  and  the 
deficiency  which  the  code  directs  may  taHe  the  form  of  a  personal 
judgment  is  a  deficiency  arising  from  the  sale  of  all  the  mortgaged 
premises,  and  not  a  part  of  it;  and  if  the  mortgagee  arbitrarily 
releases  portions  of  the  mortgaged  premises  for  less  than  their 
actual  value,  without  the  consent  of  the  mortgagor,  he  cannot,  on 
foreclosure,  hold  the  mortgagor  liable  to  a  judgment  for  the  ap- 
parent deficiency,  but  must  credit  the  mortgagor  with  the  actual 
value  of  the  portions  released,  and  if  there  would  have  been  no 
deficiency,  if  the  mortgagee  had  not  released  any  part  of  his  secur- 
ity, he  cannot  hold  the  mortgagor  for  any  deficiency. 

Id. — Deed  bt  Mobtgagob  —  Pebsonal  Covenant  against  Enoum- 
bbances — Release  to  Gbantee. — A  covenant  against  encum- 
brances, expressed  or  implied,  in  a  bargain  and  sale  deed  by  tho 
mortgagor,  is  a  personal  covenant,  and  ia  not  appurtenant  to  the 
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land  nor  available  to  the  mortf^^a^^;  and  a  release  given  to  Bucb 
grantee  by  the  mortgagee^  without  the  consent  of  the  mortgagor, 
for  less  than  the  value  of  the  land  released,  cannot  affect  the  right 
of  the  mortgagor  to  have  the  value  of  such  land  applied  upon  the 
mortgage  debt,  as  respects  a  deficiency  judgment. 

Ip. — Decbex  of  Forkclosube — Sauc  of  Mobtgaoed  Lots  in  XirrxBSK 
Obdeb  of  Alienation. — Where  portions  of  the  mortgaged  premises 
have  been  alienated  by  the  mortgagor,  the  decree  of  foreclosure 
must  order  a  sale  of  the  premises,  subject  to  the  mortgage,  in  the 
inverse  order  of  their  alienation. 

Id. — Effect  of  Pabtial  Releases  bt  Mobtoaoee — ^Rights  of  Pub- 
chasbb  of  Lots  not  Reij;a8eo — Notice  to  Mobtoagke. — The  rec- 
ord of  conveyances  by  the  mortgagor  to  purchasers  of  lots  from 
him,  which  are  not  released  from  the  mortgage  security,  is  not 
constructive  notice  to  the  prior  mortgagee  of  such  conveyances  or 
of  any  subsequent  conveyances  by  them  to  other  grantees,  and  if 
he  has  no  actual  knowledge  thereof,  he  is  not  prevented  thereby 
from  dealing  in  any  manner  with  the  mortgaged  premises,  and  he 
may  release  other  lots  from  the  mortgage  without  liability  to  such 
purchasers  or  their  grantees,  or  any  impairment  of  his  remaining 
security  upon  the  mortgaged  premises;  and  the  most  that  can  be 
claimed  by  them  is  that  the  sale  should  proceed  in  the  proper 
order  of  alienation  of  lots  remaining  subject  to  the  mortgage. 

Id. — PowEB  OF  Pabtial  Release — Keqistby — Notice. — ^A  mortgagee 
has  power  to  give  partial  releases  from  the  operation  of  the  mort- 
gage of  portions  of  the  mortgaged  premises,  without,  in  any  man- 
ner, affecting  or  discharging  his  security  upon  the  remainder  of 
the  premises;  and  the  registry  of  such  partial  releases  is  sufficient 
to  impart  notice  to  any  person  dealing  with  the  property,  whether 
noted  upon  the  margin  of  the  record  of  the  mortgage  or  embodied 
in  separate  instruments  duly  acknowledged  and  recorded. 

Id. — Constbuction  of  Pabtial  Release — Limitation  of  Genebal 
Words  of  Satisfaction. — ^A  partial  release  of  particular  lota  from 
the  operation  of  a  mortgage  of  a  larger  tract,  for  a  small  consider- 
ation expressed  in  the  release,  will  not  be  construed  to  operate 
as  an  entire  satisfaction  of  the  mortgage  debt,  on  account  of  the 
use  of  general  words  of  satisfaction  therein,  but  such  words  will 
be  construed  as  limited  and  not  to  be  extended  in  effect  beyond  the 
evident  intention  of  the  mortgagee;  nor  can  purchasers  of  mort- 
gage lots  who  took  prior  to  such  release  be  misled  by  its  terms. 

tD. — Agbeement  fob  Release  fbom  Mobtgagee — ^Pbiob  Assignment  of 
Mobtgage — Registbt  —  Notice  of  Assignment.  —  An  agreement 
made  with  the  mortgagee  that  he  would  release  lots  previously 
sold  from  the  operation  of  the  mortgage,  and  would  hold  the  pur- 
chaser harmless  and  secure  in  the  title  to  the  lots,  made  long  after 
the  purchase  and  deed  of  the  lots,  and  still  longer  after  the  assign- 
ment of  the  mortgage  to  the  plaintiff,  cannot  bind  the  plaintiff 
without  proof  of  his  knowledj^e  and  consent  thereto;  and  the  reg- 
istry of  the  assignment  of  the  mortgage  is  part  of  the  record  tiUe 
of  which  a  purchaser  from  the  mortgagor  must  take  notice. 
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Id. — OoNFUcnwo    Deeds — ^Release    fbom    Mortgage — Knowledge    op 

MOBTOAGOB — PbIOBITY   OF   DeUVEBY — BUBDEN    OF   PBOOF — PbESXJMF- 

TION8 — Cbkdit  of  Valub  OF  LoTS  RELEASED. — Where  a  grantee  of 
the  mortgagor  executed  two  deeds  of  the  same  date  to  different 
grantees,  one  of  which  conveyed  two  lots  to  one  grantee,  and  the 
other  conveyed  the  same  lots  and  the  residue  of  the  mortgaged 
property  to  the  other  grantee,  and  the  mortgagee,  with  knowledge 
of  both  grants,  released  the  two  lots  to  the  special  grantee  thereof, 
whose  deed  was  first  recorded,  and  his  prior  right  to  the  lots  was 
recognized  in  the  decree  of  foreclosure  of  the  mortgage,  the  burden 
of  proof  is  on  the  defendants  claiming  under  the  other  deed  to 
prove  its  prior  delivery,  and,  in  the  absence  of  such  proof,  it  is  to 
be  presumed  in  support  of  the  luderment  that  the  deed  first  re- 
corded was  first  delivered;  but  this  presumption  does  not  apply 
as  respects  the  additional  mortgaged  property  included  in  the  other 
deed,  which  must  be^  held  to  have  taken  effect  as  to  that  property 
of  its  date,  and  prior  in  time  to  the  special  deed  of  the  two  lots, 
which  could  not  be  released  as  against  the  owners  of  the  other 
lots,  without  crediting  their   full  value  upon  the  mortgage  debt. 

Id. — AppoBTioNMEisrT  OP  Value  of  Lots  Released. — The  value  of  the 
lots  released  cannot  be  apportioned  so  as  to  be  credited  wholly  to 
a  portion  of  the  other  lots  included  in  the  mortgage  which  belong 
to  the  defendants  appealing,  but  the  nonappealing  defendants 
owning  the  residue  of  such  lots  must  share  in  the  benefits  of  the 
credit. 

Id. — Invebsk  Obdeb  of  Alienation — Shebiff's  Deed — ^Relation  to 
Lien  of  Attachment.— In  determining  the  inverse  order  of  aliena- 
tion of  mortgaged  lots  sold  by  the  mortgagor,  a  sheriff's  deed  must 
be  deemed  to  relate  to  the  lien  of  an  attachment  upon  the  lots  sold ; 
and  it  is  error  to  order  such  lots  sold  under  the  decree  of  fore- 
closure prior  to  lots  conveyed  intermediate  the  attachment  and  the 
sheriff's  deed. 

Id. — ^Lot  Conveyed  to  Pebson  not  a  Pabty. — It  is  error  to  order  a 
mortgaged  lot  to  be  sold  under  the  decree  of  foreclosure,  which 
prior  to  the  commencement  of  the  action  had  been  sold  and  con- 
veyed to  a  person  not  a  party  to  the  suit,  unless  it  is  made  to  ap- 
pear that  prior  thereto  such  person  had  sold  it  to  a  person  who  was 
made  a  defendant. 

Id. — Impbofeb  Obdeb  of  Sales  —  Lands  of  Pabty  not  Appealino  — 
Rights  of  Appellants. — A  party  not  appealing  cannot  complain 
of  the  order  in  which  the  sale  of  mortgaged  lots  is  to  be  made;  but 
the  sale  of  the  lands  of  such  party  which  remain  subject  to  the 
mortgage  must,  with  reference  to  other  defendants  appealing,  be 
made  with  a  due  regard  for  their  equities. 

Id. — bright  of  Plaintiff  to  Sue — Finding — ^Evidencb— Assignments 
— ^Recitals. — A  finding  that  plaintiff  was  the  owner  and  holder  of 
the  notes  and  mortgage  when  the  action  was  brought  substantially 
finds  on  the  issue  raised  by  the  answer  that  plaintiff  was  not  the 
real  party  in  interest  and  had  no  right  to  prosecute  the  action, 
and  the  finding  is  sufficiently  sustained  by  evidence  of  an  assign- 
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ment  made  to  plaintiff,  though  he  was  at  the  time  acting  for  a 
hank  of  which  he  was  president,  and  testimony  by  him  that  he 
finally  bought  them  outright;  and  his  title  as  owner  and  holder 
cannot  be  defeated  by  recitals  in  a  subsequent  assignment  from  the 
assignor  to  another  assignee  to  the  effect  that  the  notes  and  mort- 
gage were  held  by  plaintiff  and  the  bank  as  security  for  indebted- 
ness to  them. 

Id. — Right  of  Collection — ^Immaterial  Evidkncb— Amount  Paid  fob 
Assignment — ^Time  of  Acquisition  of  Title. — For  the  purpose  of 
bringing  the  action,  it  would  be  sufficient  if  plaintiff  held  an  as* 
signment  of  the  notes  and  mortgage  merely  for  collection,  and  ques- 
tions put  to  him  as  to  the  amount  paid  by  him  for  the  mortgage, 
and  whether  there  was  anything  owing  to  the  bank  of  which  he 
had  been  president,  of  which  he  testified  that  he  bought  the  mort- 
gage, and  as  to  when  he  acquired  the  absolute  title,  were  properly 
disallowed  as  immaterial. 

Id. — Notes  Payabie  at  Different  Times — Option  as  to  Matuhitt— 
Bringing  of  Action — Application  or  Payments  —  Immaterial 
Application  to  Last  Note. — The  bringing  of  an  action  upon  a 
note  not  mature  upon  its  face  operates  as  an  exercise  of  an  option 
given  in  the  note  to  regard  it  as  due  for  nonpayment  of  interest 
thereon;  and  where  three  notes  were  given,  payable  at  diffemt 
times,  and  the  first  was  paid  in  full  at  maturity,  and  the  second 
was  past  due  when  suit  was  brought  thereon,  and  the  last  was  pay- 
able in  futuroy  but  subject  to  the  option  to  regard  it  as  due  for 
nonpayment  of  Interest,  and  each  bore  the  same  rate  of  interest, 
the  fact  that  some  of  the  payments  received  by  the  plaintiff  were 
applied  upon  the  third  note  instead  of  the  second  is  immaterial, 
it  appearing  that,  if  all  the  payments  made  after  payment  of  the 
first  note  had  been  indorsed  upon  the  second  note,  there  would  still 
be  an  unpaid  balance  on  the  second  note  and  unpaid  interest  on 
both  notes  when  the  action  was  brought. 

Id. — Allowance  of  Attorney's  Fees. — Where  the  mortgage  provides 
for  a  reasonable  counf«el  fee  to  be  fixed  by  the  court  in  eaae  of  fore- 
closure, the  duty  of  fixing  the  amount  of  compensation  is  cast  upon 
the  court,  and  no  evidence  of  value  of  the  services  is  necessary. 

Id.  —  Motion  for  New  Trial  —  Expurgated  Affidavit  —  Harmless 
Ruling. — An  order  striking  out  an  afiidavit  on  motion  for  new 
trial  is  harmless  where  the  matters  contained  in  it  were  mainly 
recitals  of  what  appeared  in  the  record,  and  it  was  not  in  support 
of  the  ground  of  newly-discovered  evidence,  and  was  more  in  the 
nature  of  an  argument  on  the  motion  than  the  presentation  of  any 
new  fact  of  which  the  court  could  take  notice. 

Id. — Summons — Affidavit  of  Publication — Return  of  Sheriff  not 
REQUiRED.-^Where  the  complaint  states  a  good  cause  of  action,  an 
affidavit  for  the  publication  of  summons  which  gives  the  names  of 
the  defendants,  and  states  that  they  reside  out  of  the  state,  names 
the  state  in  which  each  resides,  and  refers  to  the  verified  complaint 
and  makes  it  a  part  of  the  affidavit,  and  states  that  the  defend- 
ants are  proper  and  necessary  parties  to  the  action,  and  that  atii- 
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ant  has  a  good  cause  of  action  against  the  defendants,  as  he  is 
advised  by  his  counsel  and  verily  believes,  is  not  defective,  and 
need  not  state  that  the  sheriff  had  returned  the  summons^  and  it 
is  not  material  whether  the  summons  had  been  returned  when 
the  affidavit  was  made. 

Id. — Pboof  of  Publioation — ^Affidavit  of  Publisheb  and  Pbopbietob. 
An  affidavit  proving  publication  of  the  summons  may  be  sworn  to 
by  the  publisher  and  proprietor  of  the  paper  in  which  it  was  pub- 
lished, such  "proprietor"  being  in  the  sense  of  the  statute  syn- 
onymous with  "printer";  and  where  such  affidavit  states  that  the 
summons  was  published  weekly  in  a  paper  named,  which  was  a 
daily  and  weekly  newspaper,  in  each  and  every  one  of  the  con- 
secutive weekly  issues  of  said  newspaper,  and  the  time  of  publica- 
tion stated  covered  twenty  weekly  insertions, '  and  a  period  of  sev-  ■ 
enty  days,  the  affidavit  shows  a  sufficient  length  of  publication,  and 
that  the  publication  was  once  a  week. 

Id. — ^Affidavit  of  Service — Ex  pabte  Amendmekt  Nunc  Pbo  Tuwo. — 
An  affidavit  of  the  personal  service  of  summons  may  be  amended 
by  leave  of  the  court  after  judgment,  to  supply  nunc  pro  tunc  the 
statement  omitted  by  inadvertence  that  affiant  was  over  the  age  of 
eighteen  years  when  he  made  the  affidavit;  and  though  the  practice 
of  allowing  such  an  amendment  to  be  made  without  notice  is  not  to 
be  commended,  yet  where  it  was  allowed  ea  parte,  and  the  defend- 
ants had  subsequent  notice  and  full  opportunity  to  take  steps  to 
have  the  truth  of  the  matter  ascertained,  and  did  not  ask  to  have 
the  order  vacated  for  any  reason,  or  controverted  any  fact  stated 
therein,  the  ew  parte  order  allowing  the  amendment,  and  directing 
that  the  amended  affidavit  be  made  part  of  the  judgment  roll,  will 
not  be  disturbed  upon  appeal. 

Id. — ^Amendment  of  Complaint  afteb  Publication  of  Summons — 
Matteb  not  of  Substance. — ^An  amendment  of  the  complaint  m 
matter  of  form  after  the  publication  of  summons,  merely  setting 
out  the  indorsements  of  payments  on  the  notes,  in  the  nature  of  a 
bill  of  particulars  from  which  it  could  be  ascertained  what  ap- 
peared in  the  complaint,  does  not  come  within  the  rules  that  an 
amendment  in  matter  of  substance  after  default  opens  up  the  de- 
fault, and  such  amendment  does  not  require  republication  of  the 
summons  nor  service  upon  absent  defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Madera 
County  and  from  an  order  denying  a  new  trial.  W.  M.  Conley, 
Judge. 

The  facts  are  stated  in  the  opinion. 
Eobert  L.  Hargrove,  for  Appellants. 
George  E.  Church,  and  George  B.  Graham,  for  Respondent. 
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THE  COURT.— A  petition  for  hearing  in  Bank  having  been 
granted,  upon  further  consideration  it  appears  that  on  January 
20,  1892,  McDonald  conveyed  to  John  Brown  Colony,  a  corpo- 
ration, and  to  D.  S.  Dom  blocks  51  and  60.  On  that  day  the 
title  still  remained  in  Brown.  The  Dom  deed  was  recorded 
January  23d,  while  the  John  Brown  Colony  deed  was  recorded 
January  26th.  On  January  25,  1892,  Brown  conveyed  these  same 
blocks  to  McDonald,  the  title  thus  inuring  to  Dom,  who  first 
recorded  his  deed.  The  presumption  of  law  relating  to  blocks 
61  and  60  was  correctly  applied  in  holding  in  the  former  opin- 
ion that  the  Dom  deed  was  first  delivered.  But  it  does  not  ap- 
ply to  the  John  Brown  Colony  deed  as  respects  the  other  blocks 
and  lots  conveyed  to  that  corporation.  As  to  them,  that  deed 
must  take  date  of  January  20th,  and  therefore  prior  to  the  Dom 
deed,  and  the  Dom  block  could  not  be  released  without  creditr 
ing  their  full  value  upon  the  mortgage  debt,  as  the  mortgagee 
had  actual  knowledge  of  the  John  Brown  Colony  deed.  The 
value  of  these  blocks  was  found  to  be  $8j000.  The  mortgagee 
did  in  fact  credit  the  mortgage  debt  with  $5,000  on  account  of 
the  sale  to  Dom,  so  that  there  remains  to  be  credited  the  fur- 
ther sum  of  $3,000,  which  should  be  done  as  of  the  date  of  the 
release  of  the  Dom  blocks,  March  1,  1892.  We  see  no  way  to 
apportion  this  amount  so  as  to  exonerate  the  lots  owned  by  the 
appealing  defendants  alone  in  the  ratio  that  their  lots  bear  to 
wholenumberof  lots  sold  by  John  Brown  Colony;  nor  do  we 
see  any  way  by  which  any  principle  of  apportionment  could  be 
applied  upon  any  basis  of  values.  As  the  case  stands,  it  is  the 
fortune  of  the  nonappealing  defendants  to  share  the  benefits  of 
this  credit,  as  it  would  have  been  their  misfortune  had  the  dates 
of  the  conveyances  to  John  Brown  Colony  and  to  Dom  been 
dilTerent. 

In  the  matter  of  the  petition  by  plaintiff  for  a  modification  of 
the  opinion  directing  that  Cecil  Ricketts  be  made  a  party  de- 
fendant, the  petition  will  be  granted  in  so  far  that  should  it  ap- 
pear that  Ricketts  had  sold  his  lot  prior  to  the  commencement 
of  the  action  to  a  person  who  was  made  a  defendant,  the  direc- 
tion heretofore  given  may  be  disregarded. 

Wherefore,  it  is  ordered  and  adjudged  by  this  court  in  Bank 
that  the  judgment  heretofore  rendered  in  Department  be  modi- 
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fied  in  the  foregoing  particulars,  and  that  the  judgment  as  mod- 
ified stand  approved. 

BEATTY,  C.  J.,  concurring. — I  concur  in  the  judgment  and 
in  the  opinion  of  Commissioner  Chipman,  as  modified,  upon 
all  points  but  one.'  I  dissent  from  the  order  striking  out  the 
deficiency  judgment  against  Brown  and  from  the  reasoning  up- 
on which  it  is  based.  I  agree  to  the  general  proposition  that 
the  mortgagee  cannot  release  the  mortgage  in  whole  or  in  part 
without  the  consent  of  the  mortgagor,  and  upon  a  full  release 
hold  the  mortgagor  to  a  personal  liability,  or  upon  a  partial  re- 
lease claim  a  deficiency  judgment  greater  than  would  have  re- 
sulted if  no  part  of  the  mortgaged  property  had  been  released. 
But  when  a  mortgagor  conveys  the  whole  or  a  part  of  the  mort- 
gaged premises  to  a  third  party  by  a  deed  containing  an  express 
or  implied  warranty  that  the  premises  are  free  from  encum- 
brances created  or  suffered  by  him,  and  the  mort;:rafreo  releases 
to  the  grantee  of  the  mortgagor,  I  think  the  consent  of  the  mort- 
oragor  to  the  release  should  not  only  be  presumed,  but  he  should 
not  be  heard  to  allege  that  the  release  was  without  his  consent. 

The  moment  he  makes  such  a  conveyance  his  covenant  is  brok- 
en and  he  becomes  bound  to  his  grantee  to  have  the  mortgage 
released.  If  the  mortgagee  will  consent  to  the  release,  he  can- 
not refuse  to  do  what  he  is  under  a  legal  and  moral  obligation 
to  do.  Suppose,  in  such  a  case,  the  mortgagee  should  off'er  to 
release  upon  condition  that  the  mortgagor  would  give  his  writ- 
ten consent,  and  the  mortgagor  should  refuse,  would  not  a  court 
of  equity  compel  him  to  consent?  And  if  he  would  be  compel- 
led to  consent  where  the  mortgagee  made  that  the  condition  of 
release,  why  should  he  be  allowed  to  say  he  did  not  consent  when 
the  mortgagee  has  releas(^d  without  conditions?  In  the  eyes  of 
equity  what  ought  to  be  done  is  done. 

And  how,  upon  this  theory  of  the  law,  is  the  mortgagor  in- 
jured? His  grant,  bargain,  and  sale  deed  implies  that  he  has 
been  paid  or  secured  the  full  unencumbered  value  of  the  land 
he  has  sold,  and,  if  there  results  from  the  release  a  larger  defi- 
ciency judgment  against  him,  he  has  the  money  derived  from 
the  land  itself  to  pay  the  difference. 

Henshaw,  J.,  concurred. 
CXIX.  Cal.— 19 
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The  following  is  the  opinion  above  referred  to  rendered  in  De- 
partment Two,  November  1,  1897: 

CHIPMAN,  C. — This  is  an  action  to  foreclose  a  certain  mort- 
gage executed  by  John  Brown,  one  of  the  defendants,  to  Thomas 
E.  Hughes,  another  defendant,  on  September  28,  1889,  to  se- 
cure certain  three  promissory  notes  of  even  date  with  the  mort- 
gage, executed  by  Brown  to  Hughes,  which  said  notes  and  mort- 
gage were,  on  May  1,  1891,  before  maturity,  assigned  to  plain- 
tiff. The  property  mortgaged  consisted  of  certain  lots  and 
blocks  of  Hughes'  addition  to  the  town  of  Madera,  situated  at 
the  time  in  Fresno  county,  now  !>radera  county,  about  one  thou- 
sand lots  in  all,  many  of  which  afterward  fell  into  the  oMTier- 
ship  of  divers  persons  who  were  made  defendants  as  claiming 
some  interest  therein.  Default  was  entered  as  to  certain  seven- 
teen of  the  defendants,  and  certain  five  of  the  defendants,  viz.> 
Bank  of  Madera,  Annie  Lazar,  John  Brown,  A.  J.  Etter,  and  N. 
Eosenthal,  appeal.  The  pleadings  cover  five  hundred  folios,  and 
present  an  excedingly  complicated  array  of  facts  out  of  which 
the  issues  arise. 

It  appears  that  mortgagor  Brown  conveyed  block  65  March 
17,  1891,  before  the  assignment  to  plaintiff,  and  mortgagee 
Hughes  released  the  same  to  Brown,  consideration  for  sale  be- 
ing $3,000,  and  for  the  release  $1,000.  Brown  also  conveyed 
the«east  half  of  block  59  September  4,  1891,  an,d  the  west  half 
of  block  59  October  8,  1891.  This  block  was  released  by  plain- 
tiff September  4,  1891,  consideration  not  shown.  Brown  al?o 
conveyed  blocks  51  and  60  to  McDonald,  trustee,  by  deed  dated 
January  20,  1892,  and  McDonald,  by  deed  of  same  date,  convey- 
ed the  same  lots  to  one  Dom,  consideration  mentioned,  $10 ;  re- 
leased by  plaintiff  February  23,  1892,  for  consideration  of  $5,000. 
All  the  remaining  mortgaged  premises  were  conveyed  by  Brown 
to  McDonald,  trustee,  October  8,  1891,  by  grant  deed;  consid- 
eration stated  was  $10.  McDonald  conveyed  by  grant  deed  to 
John  Brown  Colony,  a  corporation,  January  20,  1892,  the  lots 
described  in  his  deed  of  October  8,  1891,  consideration  men- 
tioned, $10.  The  colony  corporation  commenced  selling  lots 
January  21,  1892,  and  disposed  of  quite  a  number  up  to  January 
19,  1893,  when  it  conveyed  the  remaining  lots  and  blocks,  still 
a  large  number,  to  the  ^ladera  Fruit  and  Land  Company,  a  cor- 
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poration.  This  latter  corporation  sold  several  of  the  lots,  when, 
on  June  2, 1893,  the  remainder  were  attached  at  the  suit  of  Bank 
of  Madera,  and  it  received  sheriff^s  deed  to  the  property  of 
date  March  12,  1895.  fitter's  deed  is  from  John  Brown  Colony, 
dater  February  23,  1892.  Lazar's  deed  is  from  Madera  Fruit 
and  Land  Company,  dated  May  27,  1893.  Bosenthars  deed  is 
from  same  company,  and  is  dated  June  3,  1893.  Other  facts 
will  appear  in  connection  with  the  various  points  raised  by 
counsel. 

As  conclusions  of  law,  the  court  found  that  plaintiff  was  enti- 
tled to  the  decree  of  the  court  for  the  sale  of  the  premises  not 
released  and  in  the  inverse  order  of  the  several  conveyances 
thereof,  and  for  deficiency  judgment  against  Brown. 

The  decree  was  entered  accordingly.  The  appeal  is  from 
the  decree  and  from  the  order  denying  motion  for  new  trial,  and 
from  the  order  made  May  9,  1896,  striking  out  the  affidavit  of 
Eobert  L.  Hargrove,  served  and  filed  in  support  of  said  motion 
for  new  trial. 

1.  The  first  question  presented  is  as  to  the  rights  of  the  mort- 
gagor Brown.  It  is  claimed  by  him  that  under  section  726  of 
the  Code  of  Civil  Procedure,  and  the  decisions  of  this  court 
touching  that  section,  the  mortgaged  premises  constitute  the 
primary  fund  out  of  which  the  mortgage  debt  must  be  paid, 
and  that  the  mortgagee  cannot  arbitrarily  release  portions  of 
that  fund  for  less  than  their  actual  value  without  the  consent  of 
the  mortgagor,  and,  if  he  does  so,  he  must  on  foreclosure  credit 
the  mortgage  with  the  value  of  the  portions  released.  (Citing 
Bartlett  v.  Cottle,  63  Cal.  366;  Porter  v.  Muller,  65  Cal.  512; 
Bull  V,  Coe,  77  Cal.  64;  11  Am.  St.  Bep  235 ;  Barbieri  v.  Ramelli, 
84  Cal.  154.) 

Bespondent  treats  this  point  as  of  little  consequence  and 
makes  but  a  mere  passing  allusion  to  it.  Section  726  of  the 
Code  of  Civil  Procedure  provides:  "There  can  be  but  one  ac- 
tion for  the  recovery  of  any  debt  or  the  enforcement  of  any 
right  secured  by  mortgage  upon  real  estate  or  personal  property, 
which  action  must  be  in  accordance  with  the  provisions  of  this 
chapter.  In  such  action,  the  court  may  by  its  judgment  direct 
a  sale  of  the  encumbered  property  .  .  .  and  the  application 
of  the  proceeds  of  the  sale  to  the  payment  of  the  costs  of  the 
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court  and  the  expenses  of  the  sale,  and  the  amount  due  to  the 
plaintiff;  and  if  it  appears  from  the  sheriff's  return  that  the  pro- 
ceeds are  insufficient  and  a  balance  still  remains  due,  judg- 
ment can  then  be  docketed  for  such  balance  against  the  defend- 
ant or  defendants  personally  liable  for  the  debt,"  etc. 

The  question  presented  is,  not  whether  the  mortgagee  may 
release  a  portion  of  the  property  and  look  only  to  the  residue,  or 
may  foreclose  upon  a  part  only  and  waive  his  security  as  to  the 
residue,  which  he  may  do;  but  it  is  whether  he  may  do  this  with- 
out the  consent  of  the  mortgagor  and  have  a  judgment  docketoJ 
for  a  deficiency. 

We  cannot  perceive  upon  what  principle  of  equity  or  by  what 
construction  of  this  section  it  can  be  held  that  the  mortgage^} 
may,  without  the  consent  of  the  mortgagor,  let  go  part  of  his 
security  to  a  purchaser  from  the  mortgagor,  at  less  than  its  val- 
ue it  m^y  be,  and  then  look  to  the  mortgagor  to  make  up  the 
deficiency.  It  would  be  a  gross  injustice  to  the  mortgagor  to 
hold  him  liable  for  a  deficiency  which  the  mortgagee  has,  with- 
out the  mortgagor's  authority  or  consent,  created.  The  defi- 
ciency which  the  code  directs  may  take  the  form  of  a  personal 
judgment  is  a  deficiency  arising  from  the  sale  of  all  the  mort- 
gaged security,  and  not  a  part  of  it.  (Jones  on  Mortgages^seo. 
678  a;  Worcedrr  Sar,  Bank  v.  Thayer,  13G  Mass.  451);  Town- 
send  SaiK  Bank  v.  Munson,  47  Conn.  3C0.) 

The  danger  to  the  interests  and  rights  of  the  mortgagor  will 
at  once  be  seen  by  supposing  a  not  improbable  case  and  one 
much  like  the  one  before  us.  The  mortgagee,  for  reasons  of  his 
own,  releases  one  ofter  another  of  the  mortgaged  lots  withou: 
consideration  therefor  or  for  a  small  consideration,  thinking 
that  he  has  retained  enough  out  of  which  to  realize  on  sale  the 
amount  of  the  debt.  It  turns  out,  through  depreciation  of  val- 
ues or  other  cause,  that  he  miscalculated  the  value  of  his  retain- 
ed security  and  then}  was  a  deficiency  after  sale.  Now  there 
would  have  been  no  doliciency  if  he  had  not  released  a  portion 
of  his  security.  It  wouhl  bo  clearly  ine»jui':^l)le  to  hold  the  mort- 
gagor in  such  case  for  any  deficiency. 

In  Porter  v.  MnUer,  supra,  it  was  held  that  the  proceoil?  of 
the  sale  of  the  mortgaged  premises  constitute  the  primary  fund 
out  of  which  the  mortgaged  debt  must  be  paid.     In  BithkU  t\ 
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BrizzoJara,  64  Cal.  354,  it  was  said :  "Whatever  the  form  of  the 
debt,  the  mortgagor  can  be  legally  compelled  to  pay  no  part  of 
it  until  decree  is  entered  for  the  sale  of  the  premises  mortgaged, 
and  the  liability  which  shall  then  accrue  to  him  is  a  liability 
to  pay  only  a  deficiency  which  shall  appear  on  the  sheriff's  re- 
turn. The  liability  of  the  mortgagor  is  therefore  contingent 
on  the  fact  that  a  sale  of  the  mortgaged  premises  shall  satisfy 
the  debt  and  costs."  In  Toby  v.  Oregon  etc.  R.  R.  Go,,  98  Cal. 
490,  the  language  is:  "The  mortgagee  must  exhaust  the  prop- 
erty.'* 

In  Brown  v.  Willis,  67  Cal.  235,  it  was  hold  that  "a  mortgagor 
cannot  be  compelled  to  pay  any  part  of  his  mortgage  debt  until 
a  decree  is  entered  for  a  sale  of  the  premises  mortgaged.''  But 
if  the  mortgagee  should  release  a  part,  he  places  himself  in  a 
position  where  he  cannot  sell'  all  the  premises.  It  is  well  set- 
tled that  no  deficiency  can  be  entered  up  where  a  partial  fore- 
closure takes  place ;  it  can  only  be  done  upon  final  sale  of  all  the 
property.  So  long  as  any  of  the  mortgaged  premises  remains 
unsold  there  can  be  no  deficiency.  (Bull  v.  Coe.  supra.  See, 
also,  Hall  v,  Arnott,  80  Cal.  318.)     . 

In  Blumberg-v,  Birch,  99  Cal.  416,  37  Am.  St.  Hep.  67,  it  was 
held  that,  after  sale  of  the  mortgaged  premises  and  there  re- 
maining a  deficiency,  action  would  lie  to  recover  the  amount,  al- 
though the  deficiency  judgment  was  void;  but  this  was  upon 
the  assumption  tbat  the  mortgage  security  had  bc^en 'exhausted 
by  the  foreclosure  sale. 

In  Barhieri  v.  Ra nielli,  supra,  it  was  held  that  the  mortgagee 
"was  not  authorized  to  waive  the  security  and  bring  an  action 
on  the  indebtedness,  and  the  court  erred  in  so  holdinjz,  as  it  did 
in  eflTect,  and  rendering  judgment  for  plaintiff." 

It  seems  to  us  that  to  allow  the  release  of  part  of  the  security 
and  to  provide  for  a  doficiency  judgnionl,  as  \vm>;  'lono  in  the 
case  before  us,  would  be  a  violation  of  the  underlying  principle 
of  the  case  last  cited,  for  the  mortgagee  would  thus  irrt  a  jud.i."- 
raent  which  could  be  enforced  against  the  mortgai^or  pn-'.iscly 
as  if  the  mortgagee  had  fir^t  waived  his  security  and  bronirht 
suit  on  the  notes.  If  he  can  release  ])art  of  tlie  security,  he  can 
rolea?e  all,  and  thus  defeat  the  purpose  of  the  law,  which  is  to 
confine  the  mortgagee  to  the  one  action  and  to  his  security  as 
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a  primary  fund.  If  it  be  said  that,  while  he  cannot  waive  all 
the  security  and  then  bring  an  action  at  law,  he  may  waive  part 
and  foreclose  on  the  residue  and  have  his  deficiency  judgment, 
the  answer  is  that  the  law  will  not  allow  him  to  accomplish  in- 
directly what  he  cannot  do  directly. 

Numerous  cases  are  cited  in  Jones  on  Mortgages,  sections  722 
and  981,  to  the  effect  that,  as  between  the  mortgagor  and  the 
mortgagee,  the  latter  may  release  any  portion  of  the  mortgaged 
premises  without  affecting  the  lien  upon  the  residue.  But  the 
cases  cited  by  the  learned  author  do  not  deal  with  the  rights  of 
the  mortgagee  to  a  deficiency  judgment  where  he  releases  with- 
out the  consent  of  the  mortgagor,  nor  does  it  appear  in  those 
cases  that  the  statute  was  as  it  is  here.  They  deal  with  the 
mortgagee's  right  to  foreclose  on  the  unsold  portion  still  in  the 
hands  of  the  mortgagor.  Under  our  statute,  on  foreclosure,  the 
land  becomes  the  principal  debtor  and  the  mortgagor  the  sure- 
ty, and  his  rights  as  surety  should  be  preserved. 

It  may  be  that,  in  those  jurisdictions  where  an  action  is  given 
on  the  debt  as  well  as  on  the  security,  the  mortgagee  may  re- 
lease regardless  of  the  mortgagor's  rights,  or  may  proceed  re- 
gardless of  the  security,  but  in  this  state  the  law  gives  him  but 
one  action,  and  he  should  be  confined  to  that,  at  least  to  the  ex- 
tent of  requiring  him  first  to  exhaust  his  security  before  obtain- 
ing other  relief.  If  he  desires  to  release  a  part  of  his  security, 
and  still  hold  the  mortgagee  for  any  deficiency  after  foreclosure, 
he  must  obtain  the  mortgagor's  consent,  or  see  to  it  that  in  re- 
leasing he  is  paid  full  value  and  gives  the  mortgagor  credit 
therefor. 

The  form  of  deed  from  Brown  to  McDonald  cannot  affect  the 
question.  By  it  Brown's  covenant  was  that  the  land  was  free 
from  encumbrance,  but  this  covenant  was  not  such  as  is  appur- 
tenant to  and  runs  with  the  land,  under  sections  1113  and  1460 
of  the  Civil  Code.  It  was  a  personal  covenant.  (Lawrence  v, 
Montgomery,  37  Cal.  183,  and  cases  there  cited.)  If  the  mort- 
gage had  been  foreclosed  upon  all  the  property  while  Brown 
hold  the  title,  Brown  would,  of  course,  in  any  event,  have  been 
liable  for  a  deficiency,  and  McDonald  would  have  had  his  action 
against  Brown  upon  the  covenant.  The  right  of  the  mortgagee 
to  a  deficiency  judgment,  however,  would   not   arise   from    the 
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form  of  McDonald's  deed,  but  from  the  mortgage  and  the  stat- 
ute, and  from  the  fact  that  the  mortgagee  had  not  by  his  own 
act  impaired  his  security  in  any  manner.  If  he  had  released  all 
of  the  lots  but  one  to  McDonald,  without  the  knowledge  or  con- 
sent of  the  mortgagor^  it  would  be  unconscionable  to  hold  that 
he  could  foreclose  on  the  remaining  lot  and  have  his  deficiency 
judgment  against  the  mortgagor.  The  same  reasoning  already 
stated  as  to  the  effect  of  the  releases  given  by  the  mortgagee  to 
various  subsequent  purchasers  from  McDonald  and  their  gran- 
tees would  apply.  The  covenant  of  the  mortgagor  in  his  deed 
to  McDonald  is  not  available  to  the  mortgagee,  and  is  wholly 
unnecessary  for  his  security;  nor  can  it  in  any  way  give  to  the 
mortgagee  upon  foreclosure  the  right  to  a  deficiency.  It  is  un- 
necessary, because  the  mortgagee  himself  has  a  right  to  a  defi- 
ciency judgment  when  his  security  is  exhausted,  and  the  cove- 
nant of  the  mortgagor  in  his  deed  would,  if  available  to  the 
mortgagee,  give  him  no  better  remedy. 

It  was  stipulated  that  the  lots  were  of  the  market  value  of 
$125  each.  The  plaintiff  testified  that  it  was  the  imderstand- 
ing  with  some  of  the  parties,  but  with  whom  does  not  clearly 
appear,  that  he,  plaintiff,  would  release  for  $25  per  lot;  but 
later  along,  when  the  defendants  opened  their  testimony, 
some  stipulations  were  entered  into  by  the  respective  coim- 
sel,  and,  among  others,  "it  was  stipulated  that  John  Brown  nev- 
er consented  to  the  release  of  any  pieces  of  property  from  the 
mortgage."  We  think  this  stipulation  is  controlling  as  to  the 
fact  agreed  upon  by  it. 

The  plaintiff  testified  that  "there  were  three  hundred  and 
forty-seven  lots  released  at  $26  a  lot.''  It  also  appeared  that  he 
released  block  49  (in  which  there  were  twenty-eight  lots)  to  the 
]\f  adera  School  District  without  any  payment.  A  simple  mathe- 
matical calculation  will  show  that  these  lots  were  released  for 
several  thousand  dollars  less  than  their  agreed  market  value.  If 
they  had  not  been  released,  but  had  been  included  in  the  fore- 
closure proceedings,  by  no  reasonable  probability  would  there  be 
any  deficiency  upon  foreclosure.  The  decree,  so  far  as  it  di- 
rects a  deficiency  to  be  entered  against  Brown,  is  erroneous,  and 
should  therefore  be  modified. 

2.  The  next  question  presented  is  whether  the  court  erred  in 
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directing  the  sale  of  the  Iota  in  the  inverse  order  of  their  aliena- 
tion. We  do  not  understand  from  appellant's  brief  that  the 
correctness  of  the  rule  is  questioned  in  a  case  like  the  pr^ent 
one.  There  can  be  no  doubt  but  that  this  is  the  rule  in  this 
state.  (Civ.  Code,  sees.  2899,  3433.  See,  also,  Kent  v.  WiU- 
iams,  114  Cal.  537.)  But,  as  we  understand  appellants'  posi- 
tion, it  is  that  the  rule  requiring  sale  in  the  inverse  order  of 
alienation  was,  in  certain  cases  involved,  changed  by  the  act  of 
the  mortgagee,  and  this  contention  will  next  be  noticed. 

3.  The  question  most  discussed  by  appellants  is  as  to  the 
equities  of  subsequent  purchasers  as  they  are  affected  by  the  re- 
learses  made  by  the  plaintiff  of  certain  of  the  mortgaged  lots, 
which  had  been  sold  by  the  mortgagor  after  plaintiff  acquired 
the  mortgage,  and  were  resold  by  the  mortgagor's  grantee  and 
again  and  again  resold  by  subsequent  grantees.  A  large  num- 
ber of  cases  are  cited  by  appellants  illustrating  the  rights  of  pur- 
chabors  from  the  jnortgagor  and  their  grantees  as  affected  by  re- 
leases made  by  the  mortgagee.  But  none  of  them  will  be  found 
to  hold  that  the  mortgagee  may  not  release  without  liability  to 
him  or  impairment  of  his  remaining  security,  where  he  does  so 
without  actual  knowledge  of  the  conveyance.  As  his  mortgage 
is  a  lien,  and  creates  an  encumbrance  alike  upon  all  parts  of 
the  land  subject  to  it,  no  subscnjuent  change  in  the  ownership 
of  the  mortgaged  premises  of  which  he  is  ignorant  can  in  any 
degree  limit  his  original  rights  conferred  by  the  security.  The 
record  of  subsequent  conveyances  is  not  a  constructive  notice  to 
the  prior  mortgagee,  so  as  to  prevent  him  from  dealing  in  any 
manner  with  the  mortgaged  premises;  he  must  have  actual  no- 
tice. 

The  cases  supporting  the  foregoing  are  numerous  and  vrill  be 
found  cited  in  2  Pomoroy's  Equity  Jurisprudence,  sees.  656, 
657;  3  Pomeroy's  Equity  Jurisprudence,  sees.  1224-26;  2  Jones 
on  Mortgages,  sees.  1621-24;  1  Jones  on  Mortgages,  sees.  722, 
723.  As  to  the  rights  of  the  mortgagor,  who  had  conveyed  all 
the  mortgaged  premises,  they  are  in  no  wise  affected  by  these 
releases,  except  as  to  the  single  question  of  plaintiff's  right  to  a 
deficiency  judgment,  and  this  has  already  been  disposed  of.  The 
only  other  defendants  appealing  are  Etter,  Rosenthal,  Lazar, 
and  Bank  of  Madera,  and,  as  to  them,  it  follows  that  unless 
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plaintiff  had  notice  of  tHeir  deeds  his  releases  to  certain  other 
purchasers,  whether  given  before  or  after  defendants^  deeds,  af- 
ford them  no  ground  of  complaint,  and  the  utmost  that  can  be 
claimed  by  them  is  that  the  foreclosure  sale  should  proceed  in 
the  proper  order. 

The  court  found  that  plaintiff  had  no  notice  or  knowledge 
of  defendants'  deeds,  and,  the  evidence  upon  that  point  being 
in  conflict,  this  finding  cannot  be  disturbed.  It  may  be  said 
that,  inasmuch  as  Brown's  deed  to  McDonald  implied  a  cove- 
nant of  warranty  that  no  encumbrance  rested  on  the  premises, 
an  equity  thus  attached  in  favor  of  McDonald  which  passed  to 
his  grantees  and  purchasers  from  or  through  them. 

But  the  covenant  in  Brown's  deed  to  McDonald  was  personal 
between  him  and  Brown,  and  was  not  a  covenant  running  with 
the  land,  and  impressed  it  with  no  such  equity  as  would  pass 
with  the  land  conveyed  by  McDonald  or  his  grantee.  McDon- 
ald, by  his  grant  deed,  covenanted  against  his  own  acts  in  crea- 
ting encumbrances,  but  not  against  those  of  his  grantor,  the 
mortgagor.  McDonald's  grantee  took  the  land  subject  to  the 
Brown  mortgage  without  any  agreement,  express  or  implied, 
that  McDonald  would  pay  the  mortgage  debt;  nor  did  McDon- 
ald's deed  operate  as  an  assignment  to  his  grantee  of  the  right 
of  action  which  McDonald  had  against  Brown  on  the  implied 
covenant.     (Lawrence  v,  Montgomery,  supra.) 

4.  Defendants  make  the  point  that  there  is  no  provision  in 
our  code  for  partial  or  other  releases;  that  the  only  provision 
relates  to  a  full  satisfaction,  and  that  the  partial  satisfactions  or 
releases  operated  to  discharge  the  mortgage  lien.  (Citing  Civ. 
Code,  sec.  2G38.)  We  do  not  think  there  can  be  any  doubt  but 
that  partial  releases  are  authorized  by  this  and  subsequent  sec- 
tions. Whether  so  or  not,  the  universal  practice  of  making 
partial  releases,  and  their  obvious  convenience  and  importance 
to  all  persons  having  any  interest  in  the  mortgaged  premises 
would  warrant  us  in  upholding  and  limiting  them  to  the  purpose 
expressed  in  making  them.  It  certainly  cannot  be  claimed  that 
if  a  partial  release  is  unauthorized  that  when  made  it  would 
nevertheless  operate  to  discharge  the  whole  mortgage  lien. 

The  section  referred  to  does  not  provide  in  terms  for  partial 
satisfactions  on  the  margin  of  the  mortgage  record  or  otlierwisc. 
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but  as  the  partial  releases  in  this  case  were  either  apon  the  mar- 
gin of  the  record  of  the  mortgage  or  in  separate  instruments 
duly  acknowledged  and  recorded^  we  think  this  would  impart 
notice  or  be  sufficient  to  put  a  person  dealing  with  the  mortgaged 
property  upon  inquiry,  which,  if  pursued,  would  easily  lead  to 
the  discovery  of  the  fact. 

Defendants  claim  that  there  was  one  particular  release  made 
by  plaintiff  which  had  the  effect  to  completely  satisfy  and  dis- 
charge the  mortgage.    It  is  as  follows : 

''0.  J.  Woodward,  Assignee,  to  John  Brown. 

'TDated  November  11,  1893. 
"Consideration  $50. 
"That  the  following  land  situate  in  county  of  Madera,  state 
of  California,  described  as  follows,  to  wit,  lots  6  and  7  in  block 
67  of  Hughes^  addition  to  the  town  of  Madera  ....  hereby  re- 
leased from  the  lien  of  the  mortgage,  made  by  John  Brown  Col- 
ony to  Thomas  E.  Hughes,  and  recorded,  etc.,  ....  together 
with  the  debt  thereby  secured,  is  fully  paid,  satisfied  and  dis- 
charged. "(Signed)     0.  J.  WOODWARD, 

"Assignee. 
"Acknowledged   in   due  form   Nov.  11,   1893,  and  duly  re- 
corded/' 

That  portion  of  this  document  reading  "together  with  the 
debt  thereby  secured,  is  fully  paid,  satisfied,  and  discharged," 
does  not  appear  as  part  of  the  record  evidence.  At  folio  793  it 
appears  as  defendants'  exhibit  37  without  the  paragraph  above 
quoted.  In  an  affidavit  made  by  one  of  defendants'  attorneys, 
sworn  to  March,  5, 1896,  and  served  on  plaintiffs  attorney  March 
7th  and  filed  March  10,  1896,  this  release  is  set  out  with  the 
paragraph  above  quoted  contained  in  it,  and  this  alleged  new 
matter,  among  other  things,  is  stated  in  support  of  the  motion 
for  a  new  trial.  The  notice  of  this  motion  was  served  and  filed 
February  29,  1896,  and  stated,  among  other  things,  that  the  mo- 
tion would  be  heard  "upon  affidavits  hereafter  to  be  served."  At 
the  hearing,  May  9,  1896,  this  affidavit  was,  on  motion  of  plain- 
tiff's counsel,  stricken  from  the  records,  to  which  defendants' 
counsel  excepted.  I  think  it  evident  from  the  release  itself,  in 
whichever  form  it  is  to  be  considered,  that  it  was  not  the  inten- 
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tion  of  the  mortgagee  thereby  to  release  the  entire  debt,  and 
that  it  should  not  be  extended  beyond  its  intention.  The  con- 
sideration paid  for  the  release  was  $60,  and  this  was  indorsed  on 
one  of  the  notes  the  same  day  as  follows :  'TTov.  11,  1893,  lots  6 
and  7,  block  67,  $50/'  and  on  the  mortgage  was  indorsed  the 
following:  ^^N'ov.  11,  '93,  lots  6  and  7,  block  67  (release  sent  to 
Madera.)"  Defendants  were  not  misled  by  it,  for  it  was  not 
made  until  after  they  had  purchased.  The  case  of  Beal  v.  8tev^ 
ens,  72  Cal.  451,  cited  by  defendants,  in  no  wise  conflicts  with 
this  view.  • 

5.  There  were  other  matters  set  forth  in  this  expurgated  affi- 
davit, and  defendants  claim  error  in  striking  it  out  as  to  these 
matters  as  well.  It  is  quite  lengthy,  and  need  not  be  set  forth 
in  this  opinion. 

This  affidavit  is  before  us  as  part  of  the  bill  of  exceptions.  It 
was  filed  on  March  10, 1896,  and  the  motion  for  a  new  trial  came 
up  on  May  9th  following.  The  matters  contained  in  it  were 
mainly  recitals  of  what  appeared  in  the  record,  and  were  more  in 
the  nature  of  an  argument  on  the  motion  than  the  presentation 
of  any  new  fact  of  which  the  court  could  take  notice.  It  was 
not  presented  by  way  of  suggesting  diminution  of  the  record, 
nor  was  it  in  support  of  the  ground  of  newly  discovered  evidence, 
for  that  was  not  made  a  ground  in  the  motion.  All  the  points 
presented  in  the  affidavit  are  made  in  the  briefs  of  counsel  for 
the  defendants,  and  do  not  require  its  aid  for  their  full  determi- 
nation which  is  given  them  in  this  opinion.  I  cannot  see  that 
they  were  prejudiced  by  striking  it  out. 

6.  Defendants  assign  as  error  that  the  court  allowed  the  affi- 
davit of  personal  service  of  summons  on  certain  defendants  made 
September  15,  1894,  to  be  amended  and  filed  September  16, 
1896,  nunc  pro  tvmc.  The  particular  in  which  the  amendment 
was  made  was  in  stating  that  affiant  was,  at  the  time  he  served 
the  summons,  over  the  age  of  eighteen  years,  which  by  inad- 
vertence he  omitted  to  state.  The  objection  made  was,  that 
the  court  could  not,  after  judgment  entered,  allow  the  affidavit 
to  be  amended,  and  that  the  defaults  entered  were  unauthorized. 
The  order  was  ex  parte  and  directed  that  the  amended  affidavit 
be  made  part  of  the  judgment-roll.  In  Herman  v,  8antee,  103 
Cal*  619,  42  Am.  St.  Eep.  145,  it  was  held  that  this  might  be 
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done,  but  in  that  case  opposing  counsel  was  present  in  court  and 
had  a  hearing  on  the  motion,  although  not  previously  notifiel. 
I  cannot  see,  however,  but  that  the  reasoning  in  that  case  and 
the  authorities  cited  in  it  would  allow  such  an  amendment  ex 
parte,  and  without  notice,  although  such  practice  is  not  to  be 
commended.  In  such  event  the  party  claiming  to  be  injured 
could  afterward  appear  and  move  to  set  aside  and  vacate  the 
order,  and  such  a  motion  should  be  granted  upon  a  showing  that 
the  amendment  was  not  true  in  fact.  Whether,  however,  the 
motion  here  was  of  such  character  as  to  require  previous  notice 
need  not  be  determined,  for  defendants  had  subsequent  notice 
and  full  opportunity  to  take  steps  to  have  the  truth  of  the  mat- 
ter ascertained  and  cause  the  order  to  be  vacated  if  erroneously 
entered.  Thev  filed  an  affidavit  callin^r  attention  to  the  amend- 
(h1  affidavit,  and  objected  to  the  return  of  the  summons  with  the 
amended  affidavits,  claiming  them  to  be  insufficient,  but  did  not 
controvert  any  fact  stated  in  tlieni,  and  defendants  did  not  ask 
to  have  the  order  entered  nunc  pro  tunc  vacated  for  any  reason. 

7.  Defendants  assign  as  error  that  plaintiff  is  not  the  real 
party  in  interest  and  has  no  right  to  prosecute  the  action,  and 
that  this  issue  is  raised  by  the  pleadings,  and  the  court  did  not 
find  upon  this  issue.  The  court  found  that  plaintiff  was  the 
owner  and  holder  of  the  notes  and  mortgage  when  the  action 
was  brought,  and  the  evidence  shows  he  took  them  by  written 
and  recorded  assignment  May  1,  1891.  There  is  some  evidence 
tending  to  show  that  he  originally  took  them  while  acting  for 
the  First  Xational  Bank  of  Fresno,  of  which  he  was  president, 
but  he  testified  that  he  finally  bought  them  outright.  The  writ- 
ten assignment  of  Thomas  E.  ITughos  (mortgagee),  dated  Fel)ru- 
ary  12,  1893,  to  W.  i\I.  Hughes  of  all  his  right  to  the  notes  and 
mortgage  is  in  evidence,  and  in  it  he  recites  that  the  notes  and 
mortgage  are  liold  by  0.  J.  Woodward  (plaintiff)  and  the  First 
Xational  Bank  as  collateral  security  for  his  indebtedness  to 
thom.  It  does  not  appear  that  plaintiff  had  knowledge  of  this 
assignment,  and,  even  if  he  had,  his  assignor  could  not  bind 
him  by  recitals  in  an  assignment  to  another  assignee.  The  find- 
ing is  justified  by  the  evidence,  and  substantially  finds  on  the 
issii(»  raised  by  defendants'  answer. 

8.  Defendants  claim  that  the  affidavit  for  the  order  of  publi- 
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cation  of  summons  is  void,  as  not  in  compliance  with  section 
412  of  the  Code  of  Civil  Procedure.  The  afTidjivit  gives  the 
names  of  the  defendants  and  states  that  they  resided  without 
the  state,  and  names  the  state  in  which  each  resides;  it  refers  to 
the  verified  complaint  and  makes  it  a  part  of  the  affidavit,  and 
states  that  the  defendants  are  proper  and  necessary  i)arli(*s  to 
the  action ;  that  affiant  has  a  good  cause  of  action  against  the  de- 
fendants, as  he  is  advised  by  his  counsel  and  verily  believes. 
The  complaint  states  a  good  cause  of  action.  It  was  not  nec- 
essary to  state  that  the  sheriff  had  returned  the  summons,  and 
it  is  immaterial  whether  the  summons  had  been  returned  when 
the  affidavit  was  made.    I  see  no  defect  in  the  affidavit. 

9.  It  is  further  objected  that  the  affidavit  of  publication  is 
void  because  it  does  not  state  that  affiant  was  the  foreman,  prin- 
ter, or  principal  clerk,  and  does  not  state  that  the  summons  was 
published  once  a  week,  nor  the  length  of  time  published.  (Cit- 
ing Code  Civ.  Proc,  sec.  415.)  The  affidavit  was  sworn  to  by 
the  publislior  and  proprietor  of  the  paper.  The  code,  supra, 
says  the  proof  must  be  made  by  the  "printer,  or  his  foreman  or 
])rincipal  clerk."  It  was  held  under  the  practice  act,  where  the 
word  "printer"  is  used,  tliat  the  word  "proprietor"  is,  in  the  senscj 
of  the  statute,  synonymous  with  "printer."  (Quivey  v.  Porter, 
3T  Cal.  458.)  There  is  nothing  in  this  point.  The  affida- 
vit states  that  the  Madera  Tribune  is  a  daily  and  weekly  news- 
paper, "and  that  the  summons,  of  which  the  annexed  is  a 
true  and  correct  printed  copy,  has  been  published  week- 
ly in  the  said  newspaper,  commencing  on  the  seventeenth  day 
of  May,  A.  D.,  1894,  and  ending  on  the  twenty-sixth  day  of  July, 
A.  D.  1894,  inclusive,  in  each  and  every  one  of  the  consecutive 
Wf'okly  issues  of  said  newspaper  issued  during  said  period  of 
time,  being  the  regular  weekly  issues  thereof."  Some  doubt 
mi.uht  arise  as  to  which  one  of  the  papers,  the  daily  or  weekly, 
is  referred  to  by  the  terms  "said  newspaper,"  whetlier  tiie  sub- 
jv<'{  referred  to  was  the  daily  or  the  weekly.  The  affidavit  sliows 
further  on  that  the  paper  referred  to  was  the  "regular  weekly  is- 
sue." It  does  not  appear  on  what  day  of  the  week  the  weekly 
paper  is  published,  but  the  affidavit  says  the  publication  began 
on  the  17th  and  was  published  weekly.  The  time  stattMl  would 
give  twenty  insertions  and  embrace  seventy  days.     I  think  the 
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affidavit  shows  a  sufficient  length  of  time  and  that  the  publica- 
tion was  once  a  week. 

9.  Defendants  also  complain  of  the  application  made  of  the 
several  payments;  that  they  should  have  been  credited  first  on 
the  three  year  note,  second  on  the  four  year  note,  and  third  on 
the  five  year  note,  and  that  if  they  had  been  so  applied  there 
would  have  been  nothing  due  on  December  19,  1893,  when  the 
action  was  commenced.     (Citing  Civ.  Code,  sec.  1479.) 

It  appears  from  the  evidence  that  the  first  note,  due  in  three 
years,  to  wit,  on  September  28,  1892,  was  paid  in  full  at  matur- 
ity. The  second  note  fell  due  September  28,  1893,  and  this 
action  was  brought  December  19,  1893.  There  is  no  evidence 
as  to  plaintiff^s  exercise  of  his  option  to  regard  the  unpaid  notes 
as  due,  which  by  their  terms  was  given,  except  the  bringing  of 
the  action.  It  is  in  evidence  that  no  payments  were  made  to 
plaintiflE  except  such  as  were  indorsed  on  the  notes.  When  the 
suit  was  brought  the  second  note  was  past  due,  and  if  all  the 
payments  made  after  the  first  note  was  paid  had  been  indorsed 
upon  the  second  note,  instead  of  being  indorsed  partly  on  it 
and  partly  on  the  last  note  as  was  done,  there  would  still  have 
been  an  impaid  balance  on  the  second  note.  The  notes  bore 
the  same  rate  of  interest,  and  defendants  were  not  injured  by  the 
alleged  misapplication  of  the  payments.  The  last  note  became 
due  on  December  19,  1893,  by  the  commencement  of  the  action, 
and  it  was  not  necessary  to  the  exercise  of  the  option  to  regard 
it  as  due  that  previous  notice  should  have  been  given  to  Brown 
or  Hughes,  for  there  was  still  due  some  impaid  interest  on  both 
notes  and  some  unpaid  principal  on  the  second  note,  and,  be- 
sides, the  beginning  of  the  action  operated  as  an  exercise  of  the 
option.*    (Hewitt  v.  Dean,  91  Cal.  5.) 

10.  Defendant  Etter  purchased  from  the  John  Brown  Colony, 
February  23,  1892,  and  his  lots  have  not  been  released.  He  sets 
up  a  defense  special  to  himself,  to  wit,  that  Hughes,  the  mort- 
gagee, on  Xovcmber  26,  1892,  received  from  him  $325  on  lots  7, 
8,  9,  and  10  of  block  28,  and  agreed  to  release  the  lots  from  the 
mortgage  and  'Tiold  him  harmless  and  secure  in  the  title  to  said 
lots."  The  agreement  was  in  writing  and  is  in  evidence.  This 
was  nine  months  after  he  had  purchased  and  obtained  a  deed, 
and  one  year  and  seven  months  after  the  notes  and  the  niort- 
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gage  were  assigned  to  plaintiflE;  there  is  no  evidence  that  plain- 
tiff received  this  money,  or  had  any  knowledge  of  its  payment 
to  Hughes,  and  in  his  answer  Etter  does  not  allege  knowledge  in 
plaintiff^  but  claims  that  Hughes  was  and  is  the  real  owner  of 
the  mortgage,  and  that  it  was  simply  pledged  with  plaintiff  to 
secure  payment  of  Hughes'  indebtedness  to  plaintiff.  Clearly, 
without  proof  of  knowledge  of  this  agreement  or  consent  there- 
to, implied  or  otherwise,  by  plaintiff,  it  cannot  bind  plaintiff  and 
is  no  defense.  Even  if  Hughes  was  the  real  owner  of  the  mort- 
.  gage,  and  plaintiff  held  it  and  the  notes  as  security  only,  Hughes 
could  not  bind  plaintiff  by  any  such  agreement  without  his 
knowledge  or  consent,  and  there  is  no  evidence  that  he  had  any 
knowledge  until  the  answer  was  filed.  Section  1487  of  the  Civil 
Code  and  the  case  of  Mahler  v.  Newbeur,  32  Cal.  168,  91  Am. 
Dec.  571,  cited  "by  defendants,  do  not  conflict  with  this  view. 
Defendants  cite  numerous  authorities,  among  them  Jones  on 
Mortgages,  section  479,  to  the  effect  that  the  record  of  assign- 
ment of  a  mortgage  is  not  constructive  notice  of  it  to  the  mort- 
gagor so  as  to  make  invalid  a  payment  made  by  him  to  the 
mortgagee.  But  that  author  also  says  in  the  same  section  that 
the  record  of  assignment  of  the  mortgage  is  part  of  the  recora 
title  of  which  a  purchaser  of  the  equity  of  redemption  muot  take 
notice.  I  do  not  think  any  case  can  be  found  holding  that  a 
payment,  by  a  purchaser,  of  part  of  the  mortgaged  premises,  to 
a  mortgagee  who  had  previously  assigned  both  notes  and  mort- 
gage, and  the  assignee  had  recorded  his  assignment  and  had 
possession  of  the  notes  when  payment  was  made,  would  be  good 
against  the  assignee  of  the  mortgage  who  had  not  consented 
thereto.    The  cases  cited  are  not  in  point. 

11.  A  question  arises  as  to  the  effect  of  the  sale  of  blocks  51 
and  60  by  McDonald  to  Dorn  on  January  20,  1892,  on  which 
day  McDonald  conveyed  the  residue  of  the  mortgaged  premises 
(except  block  65,  previously  sold  and  released)  to  John  Brown 
Colony,  a  corporation.  The  Dorn  blocks  were  released  February 
23,  1892,  by  plaintiff.  Brown  conveyed  the  property  to  McDon- 
ald October  8,  1891,  by  grant  deed,  burdened  with  the  debt  as 
it  stood  when  Brown  conveyed.  It  is  conceded  by  plaintiff's 
counsel  that  if  the  conveyance  to  John  Brown  Colony  had  been 
niade  and  delivered  before  the  conveyance  to  Dorn,  and  plaintiff 
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had  actual  knowledge  of  that  fact  at  the  time  he  released  thes^ 
blocks,  plaintitl*  would  have  been  compelled  to  credit  his  mort- 
gage notes  with  their  market  value  in  case  of  the  parcels  con- 
veyed to  John  Brown  Colony,  which  was  found  to  be  $8,000, 
whereas  he  relea.<cd  for  a  payment  of  $5,000.  But  plaintiff  con- 
tends that  the  burden  is  on  the  defendants  to  show  these  facts, 
and  that  neither  of  the  facts  existed.  The  court  found  that 
plaintiff  had  knowledge  of  botli  of  these  deeds  when  he  released 
thes(i  blocks.  They  bear  the  same  date  and  were  acknowl- 
edged the  same  day,  but  the  Dorn  deed  was  recorded  Janu- 
ary 23rd,  while  the  John  Brown  Colony  deed  was  recorded 
January  26th.  The  $5,000  payment  was  credited  on  the  notes. 
There  is  no  evidence  beyond  the  foregoing  tending  to  show 
which  one  of  these  deeds. in  point  of  fact  was  first  delivered. 
We  think  that  the  burden  was  upon  defendants  to  show  that 
these  blocks  were  conveyed  to  Dorn  after  the  conveyance  to 
John  Brown  Colony,  and,  not  having  done  so,  we  must  presume 
that  the  evidence  8up])orted  the  judgment  and  that  the  colony 
deed  followed  the  Dorn  deed.  As,  therefore,  the  John  Brown 
Colony  lands  were  first  liable,  that  corporation  could  not  and 
does  not  complain  of  the  release  to  Dorn.  Brown  cannot  com- 
plain if  no  defuiency  is  allowed  against  him,  and  the  other  de- 
fendants cannot  complain  because  their  deeds  were  subsequent 
to  the  John  Brown  Colony  deed,  and  plaintiff  had  no  knowledge 
of  them. 

12.  It  is  also  claimed  that  the  amended  complaint  was  filed, 
after  order  of  publication  of  summons,  and  was  not  served  by 
repu])lication  of  summons,  nor  was  it  served  on  any  of  the  de- 
fendants, except  E.  H.  McDonald  and  W.  S.  Chapman.  Thomp- 
son V.  Johnson,  GO  Cal.  292,  and  section  472  of  the  Code  of  Civil 
Procedure  are  cited.  It  was  held  in  Thompson  v.  Johnson,  su- 
pra, that,  where  a  plaintiff  amends  in  matter  of  substance,  he,  in 
effect,  opens  the  default  on  the  original  pleading,  and  must  serve 
his  amended  pleading  upon  the  parties,  including  the  defaulting 
defendant. 

The  amendment  here  was  not  such  matter  of  substance  as 
would  bring  the  case  within  the  rule  above  laid  down.  The 
complaint  alleged  the  amount  due  on  the  notes,  and  that  plain- 
tiff had  exercised  his  opton  to  regard  the  notes  as  due.      The 
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amendment  simply  set  out  the  indorsements  of  payments  on  the 
notes^  from  which  it  could  be  ascertained  just  what  appeared  in 
the  complaint ;  it  was  somewhat  in  the  nature  of  a  bill  of  partic- 
ulars. The  only  other  allegation  was  as  to  the  option,  and  that 
appeared  in  the  original  complaint.  There  is  no  merit  in  this 
point. 

13.  Defendants  objected  to  pretty  nearly  all  the  evidence  in- 
troduced by  plaintiff,  in  chief,  but  I  find  no  alleged  error  merit- 
ing notice.  On  cross-examination  of  plaintiff,  when  on  the  wit- 
ness stand,  he  was  asked  how  much  was  due  on  the  mortgage  and 
how  much  he  paid  for  the  mortgage ;  to  the  latter  question  plain- 
tiff's counsel  objected,  and  the  court  sustained  the  objecton,  very 
properly,  I  think.     It  was  immateiral  what  he  paid. 

He  was  asked  on  cross-examination  if  there  was  anything  ow- 
ing to  the  First  National  Bank  above  what  it  paid  for  the  mort- 
gage. The  plaintiff  objected  as  immaterial  and  irrelevant,  and 
the  court  refused  the  question.  I  cannot  see  wherein  defend- 
ants were  injured  by  this  refusal.  Nor,  later  on,  when  the  court 
refused  defendant's  question  as  to  whether  the  witness  had  any 
interest  in  the  suit.  He  had  testified  that  there  was  due  him 
a  certain  amount  on  the  notes,  and,  while  the  question  was  not 
an  improper  one,  I  cannot  see  that  the  answer,  whatever  it  might 
have  been,  would  change  the  result.  For  the  purpose  of  bring- 
ing the  action  his  possession  of  the  notes  and  mortgage,  even  if 
he  had  held  them  for  collection,  would  have  been  sufficient  to 
sustain  his  right  of  action,  and,  later  on,  in  answer  to  defendants 
question,  he  testfied  that  he  'T>ought  the  mortgage  right  out/' 

It  was  also  immaterial  when  he  got  absolute  title,  and  a  ques- 
tion as  to  the  time  was  immaterial,  and  so  also  was  it  immaterial 
whether  he  advanced  other  money  upon  the  mortgage  than  the 
amount  he  had  testified  to.  The  court  might  well  have  allowed 
more  freedom  of  cross-examination,  but  it  appears  that  the  de- 
fendants were  not  prejudiced  in  their  substantial  rights  by  any 
restriction  imposed  by  the  court.  These  alleged  errors  are  not 
urged  in  defendants'  brief. 

14.  Defendants  complain  that  W.  E.  Johns,  a  defendant,  was 
a  purchaser  from  Madera  Fruit  and  Land  Company  subsequent 
to  the  Bank  of  Madera  title;  that  he  was  not  served  with  sum- 
mons and  did  not  appear,  but  that  the  court  ordered  the  prop- 
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erty  of  the  Madera  Bank  to  be  sold  before  the  sale  of  Johns'  lots. 
The  evidence  shows  that  Madera  Fruit  and  Land  Company  sold 
to  Johns,  July  13,  1893,  block  73  for  $4,000,  and  the  deed  was 
recorded  July  14,  1893.  The  Bank  of  Madera  took  its  deed 
from  the  sheriff,  dated  March  12th,  acknowledged  April  9th, 
and  recorded  April  10,  1895.  The  writ  in  the  attachment 
suit,  under  which  the  sale  was  finally  made,  was  levied  June  2d, 
and  a  copy  recorded  June  3,  1893,  and  the  sheriff's  deed  took 
effect,  by  relation,  from. the  levy  of  attachment.  {Porter  v.  Pico, 
65  Cal.  165;  Jones  on  Mortgages,  sec.  1623.)  Xo  question  is 
raised  as  to  the  validity  of  the  attachment.  Jones  was  personally 
served,  as  shown  by  the  affidavits  of  service,  and  his  default  was 
entered.  This  conveyance  of  the  Johns*  block  apparently  was 
the  last  one  affecting  the  property.  The  order  directs  the  sale 
of:  1.  The  lands  held  by  the  Madera  Fruit  and  Land  Company; 
2.  The  lands  of  Bank  of  Madera ;  3.  The  residue  in  the  inverse 
order  of  alienation  as  sho\vn  by  the  recordation  of  the  various 
deeds,  to  wit:  (a)  The  parcels  conveyed  by  the  Madera  Fruit 
and  Land  Company  in  the  inverse  order  of  the  deeds;  (6)  The 
parcels  conveyed  by  the  John  Brown  Colony  in  like  order; 
(c)  The  parcels  conveyed  by  John  Brown  in  like  order.  I  find 
in  tabulating  these  various  deeds  and  the  order  of  sale  prescribed 
in  the  decree,  that  Johns' block  is  the  thirty-third  parcel  or  groups 
of  parcels  ordered  sold.  The  previous  parcels  ordered  sold  be- 
longed to  Madera  Fruit  and  Land  Company  and  Bank  of  Ma- 
dera. The  Madera  Fruit  and  Land  Company  took  by  deed  dated 
January  19, 1893 ;  the  Bank  of  Madera  (through  its  attachment) 
as  of  June  3,  1893.  If  the  sheriff's  deed  is  to  be  given  effect  as 
of  date  June  3,  1893  (date  of  attachment),  it  was  error  to  decree 
the  sale  of  the  Bank  of  Madera  lots  before  selling  the  Johns' 
block.  That  it  must  be  so  treated  is  beyond  question.  If  the 
Madera  Fruit  and  Land  Company  had  sold  to  the  Bank  of  Ma- 
dera on  June  3d,  and  afterward  on  July  13th  had  sold  to  Johns 
other  of  the.  mortgaged  lands,  clearly  Johns'  land  should  be  first 
sold,  and  I  can  see  no  difference  arising,  in  these  relative  rights, 
from  the  fact  that  the  title  of  the  bank  came  through  the  at- 
tachment. The  lien  attached  June  3d,  and  if  that  lien  is  to  have 
any  value  it  must  be  held  to  be  good  as  against  Johns,  He  had 
constructive  notice  of  it,  and  should  be  charged  with  construe- 
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tive  notice  of  all  the  consequences  to  flow  from  it.  The  defend- 
ant, Bank  of  Madera,  is  directly  and  may  be  injuriously  affected 
by  this  order  of  sale.  The  learned  judge  who  tried  the  case  evi- 
dently treated  the  sheriff's  deed  as  the  inception  of  this  defend- 
ant's rights,  as  he  found  that  the  bank  became  the  owner  March 
12,  1895,  and,  if  that  had  been  the  fact,  the  decree  to  sell  Johns' 
land  last  would  not  have  injured  the  bank;  but  it  was  not  the 
fact. 

16.  The  decree  directs  the  sale  of  lot  23,  block  28,  toward  the 
last  of  the  parcels  to  be  offered.  It  was  embraced  in  the  mort- 
gage, and  was  conveyed  by  Brown  to  McDonald,  and  by  him 
to  the  John  Brown  Colony,  and  by  the  colony  to  the  Madera 
Fruit  and  Land  Company,  and  by  that  company  to  Cecil  Kicketts 
by  deed  dated  January  26,  1893,  recorded  March  25,  1893.  He 
was  not  made  a  defendant  and  does  not  appear,  and  his  lot  has 
not  been  released.  There  is  no  finding  of  the  court  as  to  the 
then  owner  of  this  lot.  To  order  its  sale  was  clearly  error.  He 
was  a  necessary  party  in  adjusting  the  equities  of  the  various 
purchasers,  as  much  so  as  numerous  others  who  were  brought 
into  court.    (Porter  v.  Miller,  supra.) 

16.  Lot  4,  block  64,  is  among  the  earlier  parcels  ordered  sold. 
Title  is  in  Madera  Fruit  and  Land  Company.  The  remaining 
lots  in  the  block  come  later  in  order  of  sale.  Title  is  found  by 
the  court  to  be  in  Bank  of  Madera  of  the  whole  block  except  lot  4. 
The  sheriff's  deed  to  the  bank  describes  lots  1  to  3,  6  to  6,  and  22 
to  32.  The  deed  from  Bro^vn  to  McDonald  conveyed  the  whole 
block;  McDonald  conveyed  the  whole  block  to  John  Brown  Col- 
ony, and  the  John  Bro^vn  Colony  conveyed  to  the  Madera  Fruit 
and  Land  Company,  through  which  Bank  of  Madera  takes  title 
only  to  lots  4  to  14  and  25  to  32.  This  chain  of  title  leaves  lots 
1  to  3  and  lots  15  to  24  in  John  Brown  Colony,  and  this  would 
necessarily  change  the  order  of  the  sale.  I  can  find  in  the  rec- 
ord no  releases  and  no  conveyances  of  these  lots  1  to  3  and  15  to 
24,  except  as  above  shown.  The  mortgage  describes  all  of  block 
64. 

The  decree  orders  these  lots  sold  as  belonging  to  Bank  of  Ma- 
dera, and  makes  no  provision  for  the  sale  of  any  lots  belonging 
to  the  John  Brown  Colony,  assuming,  I  suppose,  that  there  were 
none.     So  far  as  the  John  Brown  Colony  is  concerned,  not  hav- 
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ing  appeal  it  cannot  be  heard  to  complain  of  the  order  in  which 
sales  were  directed  to  be  made,  but  the  sale  of  its  lands  which 
remain  subject  to  the  mortgage  must,  with  reference  to  other  de- 
fendants, and  especially  as  to  those  appealing,  be  made  with  due 
regard  for  their  equities. 

I  find  no  mortgaged  lots  still  in  John  Brown,  and  no  lots  still 
in  McDonald,  or  any  immediate  grantee  of  Brown,  or  in  the 
grantee  of  any  grantee  of  Brown,  which  have  not  been  released. 
If  there  should  be  any  held  by  his  grantees,  the  decree  properly 
places  them  last  in  order  of  sale,  being  first  alienated. 

17.  The  court  found  that  lots  1  to  6  and  26  to  32,  in  block  28, 
belonged  to  Bank  of  Madera,  and  these  lots  are  ordered  sold  as 
its  property,  with  other  of  its  lots.  The  record  shows  that  the 
Madera  Fruit  and  Land  Company  sold  lots  26  to  32  in  this  block 
to  W.  E.  Davis  by  deed  recorded  July  14,  1893.  There  is  no 
evidence  of  any  transfer  by  Davis  or  of  any  release  of  the  lots. 
Davis  appeared  by  his  attorney  and  notice  of  the  appeal  was 
served  upon  said  attorney,  but  Davis  does  not  appeal.  There 
are  several  similar  transfers.  The  interest  of  such  grantees 
should  be  sold  before  that  of  the  Bank  of  Madera  because  its 
deed  rektes  back  to  June  3,  1893. 

18.  It  is  claimed  that  the  sixteenth  finding  (fourteenth  intend- 
ed) is  not  sustained  by  the  evidence,  in  this,  that  the  evidence 
shows  that  Bank  of  Madera  is  owner  of  the  west  half  of  Week  59 
and  is  not  mentioned  in  the  finding,  and  that  Bank  of  Madera  is 
not  the  owner  of  lots  27  and  28,  block  53,  mentioned  in  said  find- 
ing. The  court  found  that  all  of  block  69  was  released  Septem- 
ber 4,  1891.  The  west  half  of  block  59  came  by  mesne  convey- 
ances into  Madera  Fruit  and  Land  Company,  and  was  part  of 
the  property  attached. 

John  Brown  sold  to  one  Boyd  lots  1  to  14  of  this  block  Sep- 
tember 1,  1891,  and  the  west  half  of  the  block  October  8,  1891, 
to  McDonald  and  McDonald  conveyed  to  Madera  Fruit  and  Land 
Company.  The  mortgage  that  was  introduced  in  evidence 
showed  an  indorsement  as  follows :  '^Eeleased  by  0.  J.  W.,  Sep- 
tember 4,  1891,  block  69.'*  Plaintiff  alleges  the  release  of  the 
whole  block  September  4,  1891,  and  this  is  not  denied;  on  the 
contrary,  defendant  Bank  of  Madera  sets  out  in  its  answer  the 
date  of  the  release  and  that  it  was  indorsed  on  the  margin  of  the 
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mortgage  in  the  record  of  mortgages.    The  evidence  justifies  the 
finding  as  to  this  block. 

Lots  27  and  28,  block  53,  appear  by  the  evidence  to  belong  to 
the  Madera  Fruit  and  Land  Company,  and  should  be  sold  before 
the  lots  of  the  Bank  of  Madera  are  sold 

19.  The  twentieth  finding  is  attacked  on  the  ground  that  the 
attorney  of  plaintiff  is  not  shown  to  be  entitled  to  any  sum  as 
attorney  fees.  The  mortgage  provided  that  in  case  of  default, 
etc.,  "the  mortgagee  may  foreclose  the  mortgage,  and  may  in- 
clude in  such  foreclosure  a  reasonable  counsel  fee  to  be  fixed  by 
the  court,*'  etc.  There  was  an  allegation  in  the  complaint  that 
the  sum  of  $1,000  is  a  reasonable  sum  as  attorne/s  fees  for  the 
prosecution  of  the  action.  This  was  denied.  There  is  no  evi- 
dence as  to  employment  or  value  of  the  services.  The  court 
found  the  sum  of  $750  to  be  a  reasonable  sum  to  be  allowed,  and 
it  was  carried  into  the  decree.  The  attorney  brought  the  ac- 
tion and  tried  it  and  this  appears  from  the  record ;  no  further  ev- 
idence of  employment  was  required.  The  duty  of  fixing  the 
amount  of  compensation  was  cast  upon  the  court,  and  no  evi- 
dence of  value  of  the  services  was  necessary.  (Stats.  1873-74, 
p.  707;  Carriere  v.  Minium,  5  Cal.  435;  Monroe  v.  Fohl,  72  Cal. 
571;  Firsi  Nat  Bank  v.  Holt,  87  Cal.  158;  White  v.  Allatt,  87 
Cal.  245.) 

The  decree  should  be  modified  in  the  following  particulars: 
1.  The  lots  belonging  to  W.  E.  Johns  should  be  sold  before  the 
lots  belonging  to  the  Bank  of  Madera  are  offered;  2.  Lots  1  to  3 
and  15  to  24,  block  64,  should  be  sold  before  the  lots  of  Madera 
Fruit  and  Land  Company;  3.  Lots  27  and  28,  block  63,  should 
be  sold  among  other  of  the  lots  belonging  to  the  Madera  Fruit 
and  Land  Company;  4.  The  Bank  of  Madera  deed  must  take 
date  of  June  3,  1893,  and  the  order  of  sales  be  directed  with  ref- 
erence to  that  date,  as  in  the  case  of  W.  E.  Davis  and  other  like 
it ;  5.  The  provision  of  the  decree  for  deficiency  judgment  should 
be  stricken  out;  6.  Before  further  proceedings  are  had  Cecil 
Eickettfl  should  be  made  a  party  defendant,  by  due  service  of 
process,  with  the  right  to  answer  and  litigate  any  issues  properly 
raised  by  him ;  and  should  there  be  found  other  grantees  of  the 
mortgaged  premises,  not  defendants,  whose  deeds  were  recorded 
prior  to  the  commencement  of  the  action,  and  who  are  necessary 
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parties,  leave  should  be  given  to  bring  them  in  also  on  like 
terms. 

The  deed  of  the  lots  to  Bicketts  was  dated  January  26,  1893, 
but  BosenthaFs  and  Lazar's  deeds  were  made  subsequently,  so 
that  as  to  these  two  defendants  their  lots  should  be  sold  before 
Eicketts',  and  his  appearance  cannot  affect  them.  As  to  Etter, 
fcswever,  his  deed  antedates  Bicketts*,  and  fitter's  lota  should 
not  be  sold  until  after  Bicketts*  is  sold.  The  defendants  who 
iiave  appealed  should  be  allowed  to  be  heard  upon  all  issues  raised 
fcy  any  new  defendant  in  any  way  injuriously  affecting  them. 
But  I  see  no  reason  for  reopening  the  whole  case  and  granting 
ft  new  trial,  for  it  appears  that  only  one  defendant  can  be  af- 
fected by  the  appearance  of  Bicketts,  and  he  only  as  to  the  order 
in  which  sale  should  be  made.  In  view  of  the  fact  that  at  least 
one  other  person  must  be  made  a  party,  it  becomes  impracticable 
for  us  to  point  out  the  precise  order  in  which  all  the  various  par- 
cels must  ultimately  be  sold.  The  principle  adopted  by  the 
learned  judge  who  tried  the  case  is  the  correct  one,  as  the  facta 
now  stand.  If  no  new  fact  should  appear,  upon  a  further  hear- 
ing, affecting  the  rule  as  in  this  opinion  set  forth,  the  sales 
should  take  place  finally  by  first  exhausting  the  property  (if  there 
be  any)  of  the  mortgagor  and  of  McDonald  and  of  the  John 
Brown  Colony  in  the  order  named,  and  then  by  sale  of  the  resi- 
due in  the  inverse  order  of  the  various  alienations  as  shown  by 
the  recordation  of  the  various  deeds — ^placing  the  last  lots  of  the 
residue,  to  which  there  is  a  recorded  deed,  first  in  order  of  sale 
and  so  on  to  the  first  lots  sold — treating  the  deed  of  the  Bank  of 
Madera  as  of  June  3,  1893. 

It  is  recommended  that  the  case  be  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion,  the  costs  of  this  appeal 
to  be  allowed  to  the  appealing  defendants. 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  it  is  ordered 
that  the  case  be  remanded  for  further  proceedings  in  accordance 
therewith,  the  costs  of  this  appeal  to  be  allowed  to  the  appealing 
defendants. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[L.  A.  No.  252.     Department  Two.— December  16,  1897.] 

EEBECCA  E.    OED   PESHINE,   Eespondent,  v.   ELIZA   G. 
OED  et  al.,  Appellants. 

AfOBTQAGE   BT   DEED   ABSOLUTE — ^AdVEBSI^    POSSESSION     OF    MOBTOAGEE — 

Pbesgriptive  Title. — The  fact  that  a  mortgagor  cannot  maintain 
ejectment  against  his  mortgagee  in  possession  until  the  mortgage 
debt  is  paid  does  not  preclude  the  mortgagee  from  acquiring  a 
prescriptive  title  by  adverse  possession;  and  where  the  mortgage 
was  in  the  form  of  a  deed  absolute  on  its  face,  and  it  appears  that 
subsequent  to  conditions  broken  there  was  a  hostile  possession  of 
the  mortgagee  under  claim  of  title  to  the  knowledge  of  the  mort- 
gagor, for  more  than  five  years,  a  prescriptive  title  is  acquired  by 
the  mortgagee,  and  all  remedy  of  the  mortgagor,  and  of  those 
claiming  under  him,  is  lost  by  limitation. 

Id. — QuiETiNo  Title  against  Mobtgagee — ^Maxim — Condition  op  Ac- 
tion— Statute  of  Limitations — Loss  or  Rekedt. — ^A  mortgagor, 
or  his  successor  in  interest,  who  seeks  to  quiet  title  against  the 
mortgagee  in  possession,  is  bound  by  the  maxim  that  he  who  seeks 
equity  must  do  equity,  and  must  pay  the  mortgage  as  a  condition 
of  success  in  the  suit;  but  if  the  mortgagee  in  such  a  case  denies 
that  there  is  any  equity  to  be  done  by  the  mortg^or,  and  has 
asserted  title  in  himself,  the  mortgagor  or  those  claiming  under 
him  must  proceed  against  the  mortgagee  within  five  years  after 
an  adverse  claim  of  title  has  been  made  manifest^  or  lose  all  rem- 
edy, whether  the  debt  or  obligation  secured  by  the  mortgage  has 
been  paid  or  not. 

Id. — DrvESTiTUBE  of  Title  of  Mobtoaoob — Decbee  of  Divobgs — Sub- 
sequent Acts  of  Mobtgagob  not  Binding — Advebse  Claik. — 
Where  the  title  of  the  mortgagor  has  been  divested  by  a  decree  of 
divorce,  his  subsequent  acts  are  those  of  a  stranger  to  the  prem- 
ises, and  cannot  defeat  any  rights  acquired  under  the  decree;  and 
an  agreement  made  in  a  subsequent  action  brought  by  the  mort- 
gagor against  the  mortgagee  in  possession,  by  the  terms  of  which 
the  mortgagor  agreed  that  the  mortgagee  was  the  owner  of  the 
premises  covered  by  the  decree  of  divorce,  cannot  defeat  the  rights 
acquired  under  that  decree,  though  such  agreement  may  serve  to 
manifest  an  adverse  claim  to  the  premises  by  the  mortgagee,  and  to 
show  that  no  redemption  was  contemplated  between  the  parties  to 
the  agreement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    B.  T.  Williams,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Richards  &  Carrier,  for  Appellants. 

Wright  &  Day,  for  Respondent. 
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THE  COURT. — Action  to  quiet  title  to  a  portion  of  a  certain 
lot  No.  97,  outside  of  the  town  of  Santa  Barbara.  On  Jan- 
uary 29,  1875,  James  L.  Ord,  then  the  owner  of  said  lot  97,  exe- 
cuted a  deed  purporting  to  convey  the  whole  thereof  to  one  Rob- 
ert B.  Ord,  his  brother,  for  the  erpressed  consideration  of  fifteen 
hundred  dollars.  On  August  20,  1875,  in  an  action  of  divorce 
between  said  James  and  his  wife,  Augustias  de  la  Guerra  de  Ord, 
the  former  district  court  rendered  a  decree  whereby,  in  tenns, 
a  tract  of  eighteen  acres  off  the  west  side  of  said  lot — approxi- 
mately one-half  of  the  same — was  apportioned  and  set  over  to 
the  wife.  Plaintiff  is  the  daughter  of  James  and  Augustias, 
and  whatever  title  to  the  land  was  acquired  by  Augustias  in  vir- 
tue of  said  decree  passed  by  her  deed  of  gift,  made  June  1,  1878, 
to  the  plaintiff,  who  was  then  of  full  age.  The  present  action 
was  begun  on  December  8,  1891.  Plaintiff  claims  that  the  deed 
of  January  29,  1876,  by  James  to  Robert  Ord,  was  intended  to 
operate  as  a  mortgage  only;  that  the  obligation  secured  thereby 
was  discharged,  and  hence  that  the  title  she  deraigns  through 
her  mother  is  valid  against  the  defendants,  who  are  the  heirs  at 
law  of  said  Robert.  Defendants  deny  these  pretensions  of  the 
plaintiff,  and' plead  also  the  statutory  limitation — ^five  years — 
prescribed  for  actions  to  recover  real  property,  or  to  redeem  from 
a  mortgagee  thereof  in  possession.  (Code  Civ.  Proc.,  sees. 
318,  319,  346.)  All  the  issues  were  found  in  plaintiff^s  favor  by 
the  court  below. 

It  is  alleged  by  plaintiff  that  the  deed  of  January  29,  1875, 
was  made  to  secure  the  payment  of  money,  and  the  finding  of 
the  court  was  similar ;  it  was  not  alleged  nor  found  what  amount 
was  thus  secured,  nor  when  it  was  payable,  nor  to  whom ;  but  it 
seems  to  have  been  the  theory  of  the  case  made  for  plaintiff  that 
Robert  Ord  became  security  on  the  note  of  James  Ord  to  a  cer- 
tain bank,  payable  June  26,  1875,  and  that  James  made  said 
deed  to  indemnify  Robert  against  loss  from  such  relation  of 
suretyship ;  that  Robert  paid  the  note,  and  afterward  received 
funds  of  James  sufficient  for  his  reimbursement.  Much  vague- 
ness permeates  the  plaintiff's  case,  though  possibly  the  findings 
and  judgment  should  not  fall  on  this  account  alone.  {Cline  v. 
Bobbins,  112  Cal.  581.) 
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Subsequently  to  the  decree  of  August  20,  1876,  by  which, 
plaintiff  alleges,  title  to  the  tract  in  suit  passed  from  James  Ord, 
said  James  made  to  Robert  Ord  other  conveyances  of  land  in 
the  same  vicinity,  all  absolute  in  form,  but  claimed  now  by 
James  to  have  been  executed  by  way  of  mortgage  or  else  in  trust 
to  be  managed  and  controlled  by  Robert  for  the  benefit  of  James 
to  pay  the  letter's  debts  and  for  other  purposes.  Some  of  the 
lands  included  in  these  transactions  were  retransfeired  by  Rob- 
ert to  James  in  1876;  the  residue,  together  with  the  parcel  in 
controversy  here,  continued  in  Robert's  possession.  In  the  montn 
of  October,  1886,  as  appeared  from  the  evidence  for  plaintiff, 
James  demanded  of  Robert  a  reconveyance  of  the  property,  and 
thereupon  Robert  repudiated  and  disavowed  any  fiduciary  rela- 
tions with  James  and  refused  to  account  for  the  profits  of  the 
land,  and  refused  to  convey  any  portion  thereof  remaining  in 
his  possession.  On  September  22,  1887,  James  instituted  a  suit 
against  his  brother  for  an  accounting  and  to  enforce  a  reconvey- 
ance of  the  property;  pending  which  action,  on  October  20,  1889, 
Robert  died.  On  June  28,  1890,  a  compromise  of  the  suit  was 
agreed  upon  in  writing  between  James  and  the  representatives 
of  said  deceased,  with  the  approval  of  the  defendants  here,  and 
in  February,  1891,  a  judgment  was  entered  disposing  of  the 
ease  accordingly.  By  the  terms  of  such  written  agreement  it 
was  declared,  in  substance,  that  said  James  was  the  owner  of  cer- 
tain parcels  of  the  land  described  in  his  complaint  in  that  action, 
that  Robert  had  held  the  same  in  trust  for  him,  and  that  such 
trust  was  fully  executed;  but,  as  to  other  portions  of  the  lands 
which  were  the  subject  of  the  suit,  including  the  tract  involved 
in  the  present  action,  it  was  declarel  that  James  had  no  right, 
title,  or  interest,  legal  or  equitable,  in  or  to  the  same,  and  that 
Robert  was  the  owner  thereof  when  the  action  was  begun,  and 
that  his  heirs  (the  defendants  in  the  present  action)  were  owners 
of  the  same  at  the  time  of  such  agreement ;  said  agreement  con- 
tained no  admission  that  the  deed  of  January  29,  1875,  ever  had 
the  character  of  a  mortgage.  There  was  further  evidence,  with- 
out conflict,  that  soon  after  the  decree  in  the  suit  for  divorce  by 
which  the  parcel  here  claimed  by  plaintiff  was  set  over  to  her 
mother  the  latter  requested  a  deed  thereof  from  Robert  Ord ;  that 
he  refused,  and  then  asserted  that  he  had  purchased  the  property 


314  Peshine  v.  Obd.  [119  Cal. 

for  cash  paid  to  his  brother,  and  that  he  owned  the  same.  Rob- 
ert Ord  had  exclusive  and  notorious  possession  of  the  land  from 
18T5  until  his  death,  and  such  possession  was  continued  by  his 
representatives  or  heirs  after  his  death,  and  for  more  than  five 
years  next  before  the  commencement  of  this  action  Robert  and 
his  said  successors  paid  the  taxes  thereon. 

"It  is  a  settled  rule,"  said  the  court  in  Sped  v.  Sped,  88  Cal. 
443,  22  Am.  St.  Rep.  314,  "that  a  mortgagor  cannot  maintain 
ejectment  against  his  mortgagee  until  the  debt  is  paid.'*  Invok- 
ing this  principle,  counsel  for  plaintiff  contend  that  from  1875 
to  1890  the  statute  of  limitations  was  not  in  motion  against  her 
title.  They  say  that  the  mortgage  "was  not  actually  satisfied  and 
discharged  until  the  settlement,  which  was  concluded  June  28, 
1890.  Then  for  the  first  time  a  right  of  action  by  this  plaintiff 
for  possession  of  the  premises  accrued.'^  But,  from  the  inability 
of  the  mortgagor  or  his  successor  in  the  title  to  maintain  an  action 
to  recover  the  premises  in  the  possession  of  the  mortgagee  with- 
out discharging  the  mortgage,  it  does  not  at  all  follow  that  he 
may  not  be  barred  by  adverse  holding  of  the  mortgagee.  If  the 
evidence  here  shows  that  the  deed  of  January  29,  1875,  by  James 
to  Robert  Ord  was  a  mortgage,  it  also  shows  that  the  condition 
thereof  was  broken  years  before  the  action  commenced  by  the 
mortgagor  against  the  mortgagee  to  compel  a  reconveyance.  Of 
course,  he  who  seeks  equity  must  do  equity,  and  a  mortgagor  who 
seeks  to  quiet  title  against  the  mortgagee  in  possession  must  pay 
the  mortgage  as  a  condition  of  success  in  his  suit  (Brandt  v. 
Thompson,  91  Cal.  458) ;  but  if  the  mortgagee  in  such  a  case 
denies  that  there  is  any  equity  to  be  done  between  him  and  the 
mortgagor,  asserts  title  in  himself,  and  otherwise  manifests  an 
adverse  holding,  the  mortgagor  or  those  claiming  in  his  right 
must  proceed  against  him  within  five  years  or  lose  all  remedy, 
whether  the  debt  or  obligation  secured  by  the  mortgage  has  been 
paid  or  not.  (Code  Civ.  Proc,  sec.  346;  Warder  v.  Enslen,  73 
T5al.  291.)  Here  there  was  a  clear  showing  of  a  hostile  holding 
\  against  both  James  Ord  and  the  plaintiff,  beginning  at  least  as 
1  early  as  the  year  1886  and  continuing  for  more  than  five  years 
before  the  commencement  of  the  action.  Had  James  Ord  not 
.  been  divested  of  the  title,  and  had  he  omitted  to  bring  any  action 
[  imtil  the  time  the  plaintiff  set  on  foot  the  present  suit — Decem- 
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ber  8,  1891 — ^it  is  plain  he  would  have  been  barred,  and  we  think 
the  plaintiff  is  in  no  better  predicament.  Her  remedy  was  not 
saved  by  the  action  brought  by  James  against  Robert  in  1887; 
the  title  of  James  was  divested  in  the  divorce  suit  twelve  years 
before,  and  thenceforwartl  his  acts  were  those  of  a  stranger  to 
the  premises.  (Barber  v.  Babel,  36  Cal.  20,  and  cases  cited.)  Be- 
sides, he  agreed  with  the  heirs  of  Robert  in  that  action  that  they 
were  the  owners  of  the  land.  Of  course,  this  fact  could  not  de- 
feat any  rights  of  the  plaintiff,  but  it  shows  that  as  against  her 
there  was  no  abatement  of  the  adverse  claims  of  the  defendants, 
and  that  no  redemption  of  the  land  was  contemplated  by  the  par- 
ties to  such  agreement. 

It  follows  that  the  finding  that  the  alleged  mortgage  was 
discharged  by  the  settlement  of  June,  1890,  is  not  supported  by 
the  evidence.  With  the  overthrow  of  this  finding  the  judgment 
must  fall. 

For  the  foregoing  reasons  the  judgment  and  order  appealed 
from  must  be  reversed,  and  it  is  so  ordered. 


[L.  A.  No.  253.     Department  Two. — December  16,  1897.] 

MARIANO  GARCIA,  Appellant,  v.  PETER  GUNN  et  al.,  Re- 
spondents.    G.  A.  MACOMBER,  Intervenor. 

Claim  and  Delivery — Right  of  Possession — Subsequently  Acquired 
Title. — To  sustain  an  action  of  claim  and  delivery  of  personal 
property,  the  plaintiff  must  have  a  right  to  the  immediate  and  ex- 
clusive possession  thereof  at  the  time-  of  the  commencement  of  the 
action,  through  some  general  or  special  property  therein,  though 
it  is  not  essential  that  plaintiff  should  ever  have  had  actual  pos- 
session of  the  property  claimed.  A  subsequently  acquired  title  is 
not  alone  sufficient  to  sustain  the  action. 

Id. — Skins  of  Wild  Ooats — ^Lease  of  Island  by  Mexican  Govern- 
ment— Title  of  Assignee  —  Asionment  without  Consent — 
Breach  of  Condition — Subsequent  Consent. — A  lease  of  an  is- 
land by  the  Mexican  government  to  the  assignor  of  plaintiff,  con- 
ferring a  right  to  utilize  the  wild  goats  thereon,  with  a  right  of 
selection  for  the  purpose  of  killing  them  in  moderation,  and  con- 
taining a  condition  against  assignment  of  the  lease  without  the 
consent  of  the  lessor,  conferred  upon  the  lessor  only  the  option  to 
forfeit  the  lease  for  breach  of  the  condition,  and  the  assignment 
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thereof  to  plaintiff  without  previous  consent  of  the  lessor  was  not 
void,  but  passed  the  term  to  plaintiff,  and  upon  subsequent  consent 
of  the  Mexican  government  to  the  assignment,  the  assignee  took 
all  the  rights  of  the  lessee  as  of  the  date  of  the  assignment,  and 
became  entitled  to  the  immediate  and  exclusive  possession  of  the 
skins  of  wild  goats  taken  from  such  Island  subsequent  to  the  date 
of  the  assignment. 

Id. — ^Effvct  of  Resebvation  vot  Selected— Condition  Subsequent — 
Option  of  Go\xbnment. — ^A  reservation  in  the  lease  of  the  island 
of  fifty  hectares  for  public  user,  not  designated  or  selected,  but  to 
be  decided  upon  bj  the  Mexican  government,  has  the  effect  of  a 
condition  subsequent  at  the  option  of  the  government;  and  until 
the  selection  should  be  made  by  the  government,  the  plaintff  had 
the  right  to  the  whole  island,  and  to  the  control  and  right  of 
possession  of  all  the  goats  thereon. 

Id. — Tbespass  and  Killing  of  Qoats — Election  of  Remedy — Clahc 
AND  Delivebt. — ^Although  the  plaintiff  might  have  maintained  an 
action  of  trespass  for  the  action  of  trespaasera  in  entering  wrong- 
fully upon  the  island  and  killing  the  goats  and  taking  away  their 
skins,  he  was  not  confined  to  that  remedy;  but  such  action  was  an 
interference  with  plaintiff's  right  of  possession  and  control  of  all 
of  the  goats,  which  entitled  him  to  elect  to  recover  the  possession 
of  the  skins  in  an  action  of  claim  and  delivery;  and  it  is  immate- 
rial that  plaintiff  had  not  the  right  to  kill  all  of  the  goats  killed 
by  the  trespassers. 

Id.— Damages  fob  Detention  —  Intebest  on  Value  of  Pbopertt.— 
Where  the  judgment  allowed  one  dollar  as  damages  for  the  deten- 
tion of  the  property,  it  cannot  also  allow  interest  on  the  value  of 
the  property  from  the  date  of  the  taking,  which.  If  it  could  be  al- 
lowed at  all,  can  only  be  allowed  as  damages  for  the  detention. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San  Die- 
go County  and  from  an  order  denying  a  new  trial.  George  Puter- 
baugh,  Judge. 

The  facts  are  stated  in  the  opinioiL 

Works  &  Works,  for  Appellant 

M.  B.  Anderson,  Leovy  &  Palmer,  and  George  J.  Leovy,  for 
Respondents. 

Henley  &  Costello,  and  D.  M.  Hammack,  for  Intervenor. 

CIIIPMAN",  C. — Claim  and  delivery  for  certain  four  thousand 
and  fifty-six  goatskins  of  the  value  of  twelve  hundred  and  six- 
teen dollars  and  eighty  cents. 

Tlie  court  found  against  the  plaintiff  and  in  favor  of  defend- 
ant Porter,  upon  the  issue  of  ownership  and  right  of  possession; 
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it  also  found  that  the  sheriff  of  San  Diego  county  took  the  prop- 
erty from  the  possession  of  said  Porter,  and  has  since  delivered 
it  to  plaintiff,  who  still  retains  it.  The  trial  was  by  the  court  and 
judgment  passed  for  defendant  Porter,  and  this  appeal  is  from 
the  judgment  and  from  the  order  denying  a  new  trial,  and  is  here 
on  bill  X)f  exceptions. 

It  appears  from  the  evidence  that  Guadalupe  island  is  situated 
about  two  hundred  miles  south  of  San  Diego  and  about  the  same 
distance  off  the  shore  of  Mexico,  and  belongs  to  that  republic; 
that  large  numbers  of  wild  goats  —  estimated  as  amounting  to 
twenty-five  thousand — roam  at  will  over  this  island,  which  con- 
tains about  one  hundred  and  eighty  square  miles.  It  appears 
without  conflict  that  the  skins  in  question  were  taken  from  wild 
goats,  and  were  brought  from  that  island  by  defendant  Gunn  at 
the  instance  of  defendant  Hunt  and  delivered  to  the  latter  in 
August,  1893,  at  San  Diego,  who  sold  them  to  defendant  Porter. 

The  court  made  no  finding  as  to  where  the  skins  came  from> 
except  that  they  were  "not  taken  from  Guadalupe  island  wrong- 
fully" ;  nor  as  to  where  the  goats,  from  which  the  skins  wero  tak- 
en, were  running  when  killed.  It  made  no  finding  as  to  whether 
the  skins  were  taken  from  wild  goats,  nor  did  it  make  any  finding 
as  to  the  lease  under  which  plaintiff  claims ;  nor  as  to  its  assign- 
ment, nor  as  to  the  rights  of  plaintiff  thereunder.  We  are  left 
in  the  .dark  as  to  the  theory  upon  which  the  findings  and  judg- 
ment are  founded  as  to  these  matters.  They  are,  however,  fully 
discussed  in  the  briefs. 

1.  Defendants  contend  that  at  the  time  the  suit  was  brought 
plaintiff  was  not  entitled  to  the  immediate  and  exclusive  posses- 
sion of  the  property.  To  sustain  the  action  there  must  be  such 
right,  through  some  general  or  special  property  in  the  skins,  al- 
though, it  is  not  essential  that  plaintiff  should  have  ever  had  ac- 
tual possession  of  them.  A  subsequently  acquired  title  is  not  alone 
sufficient.  (Wells  on  Replevin,  sec.  94;  Cobbey  on  Replevin,  sees. 
96,  100 ;  Cardinell  v.  Bennett,  62  Cal.  476 ;  Fredericks  v.  Tracy, 
98  Cal.  668.)  '  ' 

Plaintiff  claims  under  a  lease  of  said  island  executed  by  the 
Mexican  government  to  one  Vilarasau,  dated  June  20,  1891.  The 
lease  provided  that  it  should  not  be  transferred  or  assigned  with- 
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out  the  previous  consent  of  the  lessor,  and  was  to  run  for  twenty 
years. 

On  January  11,  1892,  Vilarasau,  at  the  City  of  Mexico,  made 
a  declaration  to  which  plaintiff  aflSxed  his  signature  before  a  no- 
.  tary  public,  to  the  effect  that  the  said  lease  was  entered  into 
under  instructions  from  and  for  the  special  benefit  of  plaintiff, 
and  also  then  and  there  assigned  the  concession  to  plaintiff,  the 
latter  agreeing  to  fulfill  the  obligations  of  the  contract  under- 
taken by  Vilarasau,  and  also  to  obtain  the  consent  of  the  Mexi- 
can government  to  the  assignment. 

A  document  dated  June  27,  1894,  from  the  department  of  the 
interior,  is  in  evidence,  which  apparently  is  addressed  to  Vilara- 
sau in  reply  to  his  letter  setting  forth  the  facts  contained  in  the 
assignment  of  January  11,  1892,  to  plaintiff  (Garcia).  This  doc- 
ument of  June  27,  1894,  concludes  as  follows :  "In  reply,  I  de- 
clare to  you  that,  taking  into  consideration  what  has  been  ex- 
plained, this  department  approved  the  transfer,  ....  and  will 
recognize  him  (Garcia)  hereafter  as  the  grantee  of  said  agree- 
ment, with  all  the  rights  which  may  accrue  from  it.*^  Plaintiff 
claims  that  this  action  of  the  government  was  conclusive  and 
cannot  be  questioned  by  a  stranger,  especially  by  wrongdoers,  in 
their  defense.    (Citing  numerous  cases.) 

Defendants'  position  is,  that  Garcia  when  he  brought  the  suit 
was  not  the  proper  party  in  interest ;  that  by  the  laws  of  Mexico 
introduced  in  evidence,  and  the  terms  of  the  concession,  such 
rights  as  thereby  passed  from  the  government  became  vested  in 
Vilarasau  as  an  individual,  regardless  of  any  private  understand- 
ing he  may  have  had  with  others ;  and  the  consent  of  the  govern- 
ment to  an  assignment  was  a  condition  precedent  to  the  vesting 
of  such  rights  in  another;  and  that  plaintiff  had  not  the  right 
of  possession  when  he  brought  the  suit. 

It  seems  to  be  the  law  that  where  there  is  a  clause  in  a  lease 
tliat  it  shall  not  be  assigned  without  the  previous  consent  of  the 
lessor,  and  there  is  a  treach  of  the  covenant  not  to  assign,  the 
lessor  has  only  the  option  to  forfeit  the  lease  for  the  breach  of 
the  condition,  and  that  the  assignment  is  not  void  but  passes 
the  term,  and  the  only  remedy  is  for  breach  of  the  covenant 
(Randol  v.  latum,  98  Cal.  390) ;  and  it  has  been  held  that  the 
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assignment  is  voidable  only  at  the  option  of  the  lessor  or  his  rep- 
resentatives.   (Webster  v.  Nichols,  104  111.  160.) 

As  the  Mexican  government  not  only  did  not  proceed  to  have 
the  lease  forfeited  because  of  the  assignment,but  consented  there- 
to, it  follows  that  plaintiff  took  the  term  eo  instante  of  the  as- 
signment with  all  the  rights  of  the  lessee  under  it. 

2.  The  question  next  is  one  of  fact,  namely :  Were  the  skins 
taken  from  goats  killed  on  the  island?  Upon  this  point  the  evi- 
dence is  chiefly  circumstantial,  but  cannot  be  said  to  be  conflict- 
ing. Defendants  claim  that  there  is  no  evidence  of  this  fact,  and 
therefore  plaintiff  cannot  recover.  We  do  not  deem  it  necessary 
to  state  this  evidence  fully.  It  has  had  careful  examination. 
What  view  was  taken  of  it  by  the  trial  court  we  do  not  know.  If 
the  learned  judge  held  that  plaintiff  had  no  rights  under  the 
lease  at  the  time  the  action  was  brought,  it  became  immaterial 
whether  the  goats  were  killed  on  Guadalupe  island  or  elsewhere, 
and  this  was  probably  the  conclusion  reached  at  the  trial. 

Defendants  make  no  claim  to  the  island  adverse  to  plaintiff 
or  otherwise;  they  make  no  claim  to  the  skins  except  that  they 
had  a  right  to  take  them  from  wild  goats  running  on  this  island ; 
they  offer  no  proof  of  ownership  except  that  the  skins  were  wild 
goat  skins,  and  they  remain  silent  as  to  where  the  goats  were 
running  when  killed  and  skinned.  We  think  the  evidence  estab- 
lished, prima  facie,  the  fact  that  the  skins  were  taken  from  wild 
goats  running  on  Guadalupe  island,  and  that  enough  was  shown 
upon  this  fact  to  cast  upon  defendants  the  duty  to  show  where 
they  got  the  skins,  if  it  was  true  that  they  came  from  some  other 
island — ^a  fact  easily  proven  by  them.  The  hunters  from  whom 
the  skins  were  received  by  Gunn  on  Guadalupe  island  were  tres- 
passers. Unless  they  had  a  right  to  kill  wild  goats  running  there 
(which  will  be  noticed  next),  they  were  wrongdoers  in  killing 
them. 

3.  Defendant  Porter  denies  the  ownership  of  the  goatskins  in 
plaintiff,  but  does  not  deny  the  taking;  he  claims:  1.  "That  the 
lease  by  its  terms  did  not  purport  to  give  such  rights,  exclusive 
or  otherwise,  in  reference  to  the  wild  goats  on  Guadalupe  island, 
as  to  prevent  others  from  hunting  them,  or  as  to  make  the  pro- 
duct of  such  himting  by  others  the  property  of  the  lessee^';  and 
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2.  "That  the  laws  of  California  and  of  the  United  States  gener- 
ally as  to  wild  game  was  that  the  government  held  all  wild  game, 
without  power  of  alienation,  in  trust  for  the  people,  and  gave  to 
the  hunter  the  fruit  of  his  labors."  It  is  claimed  by  plaintiff  that 
under  the  lease  he  had  a  property  interest  in  the  wild  goats  run- 
ning upon  this  island,  and  that  defendants  invaded  this  right  in 
taking  away  his  property. 

The  property  right  to  the  wild  goats  was,  without  question, 
in  the  republic  of  Mexico — ^this  is  conceded  by  all  parties.  In 
the  lease  are  the  following  provisions :  "Art.  4.  The  lessee  shall 
have  the  right  to  utilize  the  wild  goats Art.  5.  The  utili- 
zation of  the  wild  goats  and  of  the  woods  shall  be  in  moderation 
so  as  not  to  destroy  the  one  nor  the  other.  The  lessee  obligates 
himself  not  to  destroy  nor  to  avail  himself  of  all  the  wild  goats 
and  their  young  which  should  remain  in  favor  of  the  government 
during  the  last  two  years.  The  government  can  name  opportunely 

the  inspector for  the  purpose  of    informing    it    of 

the  condition  of  the  woods  and  of  the  wild  goats.*'  It  would 
seem  to  be  obvious  that  the  government  passed  to  the  lessee  do- 
minion over  all  the  wild  goats,  with  a  right  of  selection  for  the 
purpose  of  killing  them  in  moderation,  and  that  it  did  not  re- 
serve to  itself  any  control  over  them  beyond  that  of  inspection. 
But  defendants  say  "the  government  reserves  absolutely  on  each 
island  an  area  of  fifty  hectares  for  public  uses.*'  (Mex.  Stats., 
art.  29;  Trans.,  fol.  184.)  (A  hectare  is  2.7  -f-  acres.)  Also,  "al- 
ways reserving  in  the  government  the  extension  of  the  land  which 
the  law  designates  and  in  the  place  it  decides  upon."  (Contract, 
art.  8;  Trans.,  fol.  77.)  Defendants  claim  that  the  record  is 
silent  as  to  how  much  land  has  been  so  granted  and  occupied  on 
the  island,  and,  as  there  was  no  segregation  of  these  interests,  it 
cannot  be  ascertained  from  the  evidence  that  the  goats  were  killed 
on  plaintiff's  portion,  and  there  is  a  failure  of  proof.  Defendants 
would  have  us  assume  that  all  these  goats  might  have  been  killed 
on  this  reservation  of  about  a  hundred  and  thirty-five  acres.  The 
lease  was  for  "the  island  of  Guadalupe  in  the  Pacific  Ocean  for 
the  term  of  twenty  years."  The  reasonable  and  fair  construction 
of  the  reservation  referred  to  is,  that  until  the  government  should 
select  the  land  reserved,plaintiff  had  the  right  to  the  whole  island 
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and  certainly  to  the  control  of  all  the  goats  thereon.  The  reser- 
vation was  a  condition  subsequent  and  at  the  option  of  the  gov- 
ernment. 

It  is  claimed  by  defendants  that  "wild  game  within  a  state  be- 
longs to  the  people  in  their  collective,  sovereign  capacity;  it  is 
not  the  subject  of  private  ownership,  except  so  far  as  the  people 
may  elect  to  make  it  so.^'  (Citing  Ex  parte  Mai^r,  103  Cal.  482; 
42  Am.  St.  Eep.  129.) 

The  contention  of  defendants  was  made  the  subject  of  very 
careful  consideration  in  Kellogg  v.  King,  114  Cal.  378 ;  55  Am. 
St.  Bep.  74.  The  section  of  our  Civil  Code  (656)  relating  to 
ownership  of  wild  animals  was  there  given  a  construction,  and 
the  general  doctrine  relied  upon  here  by  defendants  was  found 
to  be  incorrect. 

But  it  is  claimed  by  defendants  that  plaintiff  had  no  right 
under  the  lease  to  any  specific  goats ;  that  while  he  had  the  right 
to  utilize  and  kill  some  of  them  and  in  moderation,  he  did  not 
have  the  right  to  all  of  them  or  to  any  particular  ones,  and  that 
even  though  defendants  were  wrongdoers  the  action  of  replevin 
would  not  lie  for  the  killing  and  taking  away  the  carcasses  or  the 
skins ;  that  the  remedy,  if  there  be  any,  is  for  trespass.  Plaintiff 
was  given  dominion  over  all  the  goats,  with  the  right  of  selection 
for  the  purpose  of  killing  or  other  utilization ;  it  was  a  right  to 
the  immediate  possession  of  all  the  goats.  It  was  not  necessary 
that  he  should  have  the  absolute  ownership  of  all  of  them.  His 
right  of  control  over  the  possession  of  all,  with  the  right 
of  selection,  would  be  invaded  if  a  stranger  could  come  in  and 
slay  goats  at  will.  ''Replevin  is  based  on  the  supposition  that 
plaintiff  has  a  general  or  special  property  in  the  goods  in  dis- 
pute and  a  right  to  their  immediate  possession,  and  that  defend- 
ant stands  in  the  way  of  the  exercise  of  this  right.'^  (Cobbey  on 
Eeplevin,  sec.  18.) 

It  certainly  cannot  be  claimed  that  defendants  could  go  upon 
that  island  and  kill  eight  thousand  goats  and  carry  away  their 
skins  (as  it  appears  was  done)  without  materially  disturbingplain- 
tiff's  right  of  possession  and  selection.  While  trespass  would 
lie,  we  do  not  think  plaintiff  is  confined  to  that  remedy.  The 
lease  carried  with  it  the  goats  on  the  island;  they  were  a  part 
of  the  leased  property,  and  their  utilization  formed  part  of  the 
CXIX.  Cal.— 21 


322  Garcia  v.  Gunn.  [119  Cal. 

consideration  for  which  rental  was  paid;  the  case  would  not  be 
different  if  the  animals  had  been  cattle.  Being  part  of  the  leased 
property,  plaintiff  had  his  action  against  anyone,  even  the  lessor, 
who  might  take  it  out  of  his  possession  wrongfully.  (Cobbey  on 
Eeplevin,  sees.  62-54.)  Where  plaintiff  had  a  right  to  the  use 
of  property  at  will,  he  had  a  right  to  replevy  it  from  a  wrong- 
doer. (Tandlerv.  Saunders,  56  Mich,  142.)  WTiere  plaintiff  had 
purchased  five  hundred  head  of  cattle,  part  of  a  herd  of  several 
thousandyit  was  said  by  this  court  that  replevin  would  lie  against 
the  owner  of  the  herd  for  the  purpose  of  enabling  the  vendee  to 
select  his  five  hundred,  and  that  our  action  of  claim  and  deliv- 
ery is  at  least  commensurate  with  the  action  of  detinue  at  com- 
mon law.  (McLaughlin  v.  Ptaiti,  27  Cal.  452.)  The  opinion  in 
Kellogg  v.  Eingj  supra,is  instructive  on  the  point  as  to  the  rights 
of  plaintiff. 

4.  The  judgment  is  claimed  to  be  erroneous  in  that  it  allowed 
one  dollar  as  damages  for  the  detention  of  the  property  and  also 
allowed  interest  on  the  value  of  the  property  from  the  date  of 
the  taking.  This  was  error.  (Code  Civ.  Proc.,  sec.  667.)  If  in- 
terest from  the  time  of  the  taking  can  be  allowed,  which  we  do 
not  decide,  it  cannot  be  allowed  except  as  damages  for  the  de- 
tention, and  in  the  present  case  that  damage  was  fixed  at  one 
dollar.  The  view  taken  of  the  case  in  this  opinion  makes  it  un- 
necessary to  point  out  the  specific  findings  which  are  not  justified 
by  the  evidence. 

The  judgment  and  order  appealed  from  should  be  reversed  and 
a  new  trial  granted. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  reversed  and  a  new  trial  granted. 
Garoutte,  J.,  Harrison,  J.,  McFarland,  J. 
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[Crim.  No.  232.     In  Bank.— December   16,  1897.] 

THE  PEOPLE,  Eespondent,  v.  B.  W.  VAN  HORN  et  al.,  Ap- 
pellants. 

CBUiuvAL  Law — Preuminabt  Exahiitation — Postponembnt  without 
Consent  of  Defendant  —  Jurisdiction  to  Commit. — Any  error 
committed  in  the  postponement  of  a  preliminary  examination,  on 
motion  of  the  prosecution,  for  more  than  six  days,  without  the 
consent  of  the  defendant,  in  violation  of  section  861  of  the  Penal 
Code,  in  order  to  secure  the  attendance  of  witnesses  for  the  prose- 
cution, who  appeared  and  testified  at  the  adjourned  examination, 
does  not  affect  the  jurisdiction  of  the  magistrate  to  commit  the 
defendant  upon  probable  cause  shown  therefor. 

Id. — Motion  to  Set  Abide  Infobmation — Ebrob  not  Reviewable. — ^A 
motion  to  set  aside  an  information  on  the  ground  that  the  defend- 
ant had  not  been  legally  committed  by  a  magistrate,  is  not  in  the 
nature  of  an  appeal  from  the  order  of  commitment  by  the  magis- 
trate; and  mere  errors  alleged  to  have  occurred  at  the  preliminary 
examination  cannot  be  reviewed  on  such  motion. 

Id. — Appeal — Defect  in  Pbeliminabt  Examination — Substantial 
Right. — ^A  defendant,  who  has  been  convicted  by  a  jury  in  the  su- 
perior court  after  a  fair  trial  upon  an  information,  cannot  avoid 
the  verdict  for  any  reason  founded  on  an  alleged  defect  in  the  pre- 
liminary examination  and  commitment,  unless  by  such  defect  he 
was  deprived  of  some  substantial  right. 

Id.  —  Construction  of  Code  —  Temporabt  Illegal  Confinement  — 
Failure  to  Use  Remedt — Absence  of  Legal  Prejudice. — Section 
861  of  the  Penal  Code  is  intended  to  protect  a  party  from  loss  of 
liberty  for  an  unreasonable  time  under  the  pret<»xt  of  a  criminal 
charge  against  him;  and  if  the  defendant  should  be  freed  from 
custody  because  held  without  his  consent  more  than  six  days  be- 
fore preliminary  examination,  he  could  be  rearrested  upon  another 
complaint,  and  if  he  remained  in  temporary  illegal  confinement, 
without  using  any  remedy  therefor,  the  mere  postponement  of  the 
hearing  does  not  affect  the  jurisdiction  of  the  magistrate  to  hold 
a  preliminary  examination  of  the  defendant  then  in  custody,  and  if 
the  examination  then  proceeded  to  a  commitment  based  on  probable 
cause,  the  defendant  has  suffered  no  material  prejudice  in  the 
matter  of  the  commitment,  and  has  suffered  no  legal  prejudice  be- 
cause at  the  time  to  which  the  examination  was  continued  wit- 
nesses for  the  prosecution,  whose  attendance  could  not  be  procured 
within  the  six  days,  appeared  and  testified. 

Id. — ^HoMiciDB — Arrest  of  Deceased — Death  from  Hostile  Mob — Ev- 
IDBNGB— Anticipation  of  Defense. — Where  it  appeared  that  de- 
fendants accused  of  murder  had  arrested  the  deceased  upon  a 
charge  of  murder,  and  that  deceased  was  shot  and  hung  upon  a 
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mountain  trail  in  a  sparsely  settled  country,  and  that  the  defend- 
ants relied  upon  the  defense  that  the  deceased  had  heen  taken  from 
their  custody  and  killed  by  a  hostile  mob,  and  there  was  ample 
evidence  to  warrant  the  jury  in  finding  the  defendants  guilty  of 
the  killing,  unless  it  was  done  by  a  mob  as  claimed  by  them,  it 
was  not  error  to  permit  the  prosecution  to  anticipate  the  declared 
defense  by  calling  a  number,  of  persons  who  lived  within  several 
miles  of  the  place  of  the  homicide  as  witnesses,  to  prove  their 
absence  at  the  time  of  the  killing,  and  that  there  could  not  have 
been  a  mob  on  the  trail  where  the  killing  was  done. 

Id. — ^Testimont  as  to  Conspibaot  a  in)  Acts  of  Conspibators — Dec- 
larations OF  Thibd  Pebson  Shot — Oboeb  of  Evidencb — Inno- 
cence OF  Deceased. — Where  there  was  evidence  tending  to  show  a 
prima  facie  case  of  conspiracy  between  the  defendants  and  a  few 
other  persons,  and  that  the  homicide  was  the  result  of  such  con- 
spiracy, the  order  in  which  the  evidence  as  to  the  conspiracy  and 
the  acts  of  the  conspirators  should  be  proved  was  in  the  discretion 
of  the  court;  and  when  the  subsequent  acts  of  the  alleged  con- 
spirators made  the  statements  of  the  person  alleged  to  have  been 
shot  by  the  deceased  admissible,  the  order  in  which  such  evidence 
was  received  was  immaterial;  and  it  was  permissible  to  permit 
the  prosecution  to  show  that  such  person  made  differing  state- 
ments, and  to  offer  evidence  tending  to  show  that  the  deceased 
did  not  shoot  such  person. 

Id. — Letteb  Found  upon  Pebson  Shot — Iumaterial  Evidence — Re- 
fusal TO  Pebmit  Statement  of  Contents — ^Harmless  Ruung. — 
The  address  and  contents  of  a  letter  found  upon  the  person  alleged 
to  have  been  shot  by  deceased,  and  which  was  buried  with  his 
body,  are  immaterial,  and  could  not  be  pertinent  to  the  guilt  or 
innocence  of  the  defendants;  and  it  cannot  be  prejudicial  or  re- 
versible error  for  the  court  to  refuse  to  permit  defendants  to  state 
the  contents  of  such  letter  in  their  offer  of  proof. 

Id. — Impaneling  Jubt — Illness  and  Dischaboe  of  Jubob — Selec- 
tion OF  New  Jurob. — ^Under  section  1123  of  the  Penal  Code,  a 
juror  may  be  discharged  on  account  of  sickness  after  the  jury  has 
been  impaneled  and  before  the  introduction  of  evidence;  and  an- 
other juror  may  then  be  regularly  drawn,  examined,  accepted,  and 
sworn. 

Id. — Instruction — ^Modification — Verbal  Admissions  of  Pabtt — 
Caution — Province  of  Jury — Review  upon  Appeal. — ^An  instruc- 
tion requested  by  the  defendants  to  the  effect  that  the  verbal  ad- 
missions of  a  party  should  be  received  "with  great  caution"  is 
properly  modified  by  striking  out  the  word  "great";  and  where  such 
requested  instruction  contained  matter  of  encroachment  upon  the 
province  of  the  jury,  for  which  it  might  have  been  refused,  defend- 
ants cannot  complain  upon  appeal  of  error  of  the  court  in  giving 
it. 

Id. — Instructions  Already  Given — Inappucabia  Instructions. — ^In- 
structions requested  upon  the  subject  of  reasonable  doubt,  upon 
which  the  court  had  already  fully  instructed  the  jury,  and  instruc- 
tions requested  as  to  disregarding  statements  of  the  prosecuting 
attorney  of  facts  not  proved,  not  called  for  by  anything  appearing 
in  the  record,  are  properly  refused. 
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Id. — ^New  Trial— Drinking  of  Liqttor  by  Jurors — ^Request  of  Sher- 
iff— ^Triyial  Ocourrenoe. — ^The  mere  casual  drinking  of  a  small 
quantity  of  liquor  by  some  of  the  jurors  just  before  supper,  at 
request  of  the  sheriff,  and  after  one  of  the  jurors  had  invited  an- 
other to  take  a  drink,  where  it  appears  that  no  one  of  them  was 
intoxicated,  or  affected  in  any  way  by  what  they  drank,  is  too  triv- 
ial an  occurrence  to  constitute  ground  for  a  new  trial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Trinity 
County  and  from  an  order  denying  a  new  trial.  John  F.  Ellison^ 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oregon  Sanders,  D.  G.  Seid,  and  H.  S.  Given^  for  Appellants. 

W.  F.  Fitzgerald,  Attorney  General,  and  C.  N.  Post,  Deputy 
Attorney  General,  for  Bespondent 

McFABLAND,  J.  —The  defendants,  Van  Horn  and  Crow 
were  charged  by  information  with  the  murder  of  one  A.  D.  Lit- 
tlefield.  They  were  convicted  of  murder  in  the  second  degree 
and  sentenced  to  imprisonment  in  the  state's  prison,  and  they  ap- 
peal from  the  judgment  and  from  an  order  denying  a  new 
trial. 

The  transcript  is  quite  voluminous,  and  appellants  make  a 
great  many  points  upon  exceptions  taken  by  them  to  rulings  of 
the  court  below  upon  the  admissibility  of  evidence  and  to  in- 
structions given  and  refused.  We  do  not  think  that  any  of  these 
points  are  very  important  or  show  reversible  error.  Some  of 
them  will  be  noted  hereafter. 

The  most  serious  point  made  by  appellants  arises  upon  the  de- 
nial of  the  court  to  grant  their  motion  to  set  aside  the  informa- 
tion, the  motion  being  upon  the  ground  "that  before  the  filing 
thereof  the  defendants  had  not  been  legally  committed  by  a  mag- 
istrate,*' as  provided  in  subdivision  4  of  section  995  of  the  Penal 
Code.  The  specific  facts  relied  on  by  appellants  are,  that  at  the 
preliminary  examination  the  committing  magistrate,  upon  affi- 
davit of  the  prosecuting  oflBcer  showing  the  absence  of  material 
witnesses  for  the  prosecution,  postponed  the  hearing  for  a  period 
of  more  than  six  days  without  the  consent  of  the  appellants. 
Appellants  contend  that  this  was  in  violation  of  section  861  of 
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the  Penal  Code,  which  provides  as  follows:  'The  examination 

must  be  completed  at  one  session,  unless  the  magistrate,  for  good 
cause  shown  by  affidavit,  postpone  it.  The  postponement  cannot 
be  for  more  than  two  days  at  each  time,  nor  more  than  six  days 
in  all,  unless  by  consent  or  on  motion  of  the  defendant**;  and 
the  contention  is,  that  for  this  reason  the  defendants  were  not 
''legally  committed  by  a  magistrate."  It  is  not  denied  that  in 
other  respects  the  preliminary  examination  was  regularly  had  and 
that  the  order  of  commitment  was  properly  made.  It  is  true 
that  appellants  contend,  in  connection  with  this  point,  that  the 
affidavit  made  for  the  continuance  was  not  sufficient;  but  it  is 
quite  evident  that  a  motion  to  set  aside  an  information  is  not  in 
the  nature  of  an  ap;"cal  from  the  order  of  commitment  made  by 
the  magistrate,  and  that  mere  errors  alleged  to  have  occurred 
during  the  preliminary  examination  cannot  be  reviewed  on  such 
motion. 

The  commitment  by  a  magistrate  after  examination  of  a  per- 
son charged  with  a  crime  will  support  an  information  where  the 
magistrate  had  jurisdiction  to  make  the  commitment,  and  there 
was  no  irregularity  affecting  defendants'  substantial  rights; and 
we  do  not  think  that  a  postponement  of  the  preliminary  exam- 
ination beyond  six  days,  whether  erroneous  or  not,  affected  the 
jurisdiction.  If  the  postponement  worked  appellants  any  legal 
wrong,  such  wrong  consisted  in  their  temporary  illegal  confine- 
ment by  the  officer  who  had  them  in  custody,  for  which,  if  not 
lawful,  there  would  have  been  a  remedy  at  the  time.  If  they 
could  have  bet^n  freed  from  custody,  and  had  procured  that  re- 
sult, they,  of  course,  could  have  been  rearrested  upon  another 
complaint;  but  as  the  examination  upon  the  original  complaint 
proc(^eded  to  completion,  and  was  followed  by  a  commitment  in 
due  form,  the  mere  postponement  of  the  hearing  complained 
of  did  not  destroy  the  jurisdiction.  A  party  who  has  been  con- 
victed by  a  jury  in  the  superior  court,  after  a  fair  trial,  upon  an 
information,  cannot  avoid  the  verdict  for  any  reason  founded  on 
an  alleged  defect  in  the  preliminary  examination  and  commit- 
ment, unless  by  such  defect  he  was  deprived  of  some  substantial 
right.  Section  861  is  evidently  intended  to  protect  a  party  from 
loss  of  liberty  for  an  unreasonable  time  under  the  pretext  of  a 
criminal  charge  against  him ;  but  when,  as  in  the  case  at  bar,  he 
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remainB  in  cuBtody  for  a  ^ort  period'  after  the  six  days,  and  the 
•examination  then  proceeds  to  a  commitment  which  is  based  on 
probable  cause,  it  cannot  be  said  that  he  has  suffered  any  mate- 
rial prejudice  in  the  matter  of  the  commitment.  Certainly,  he 
did  not  suffer  legal  prejudice  because  at  the  time  to  which  the 
examination  had  been  continued  the  necessary  witnesses  for  the 
prosecution,  whose  presence*  could  not  have  been  procured  within 
the  six  days,  appeared  and  testified. 

We  will  notice  of  the  other  numerous  points  made  by  appel- 
lants those  which  we  deem  of  importance,  and,  in  order  the  bet- 
ter to  do  so,  we  will  state  briefly  the  main  facts  in  the  case. 

On  the  afternoon  of  the  twenty-seventh  day  of  September, 
1896,  the  appellants,  Van  Horn  and  Crow,  the  former  being  a 
constable,  arrested  the  deceased,  Littlefield,  upon  the  charge  of 
having  shot  one  Vinton  on  the  26th  of  the  same  month.  The 
arrest  was  made  at  Eel  river,on  or  near  the  trail  which  runs  from 
the  river  through  a  mountainous  and  sparsely  settled  country, 
near  the  boundary  line  between  the  counties  of  Mendocino  and 
Trinity,  up  over  Wylackie  Hill  and  Red  Mountain,  past  what  is 
known  as  the  Eed  Mountain  House,  and  thus  on  to  Weaverville, 
the  county  seat  of  Trinity  county.  About  four  or  five  miles  from 
the  river  there  is  what  is  known  as  "the  forks  of  the  trail" — one 
branch  going  to  the  Red  Mountain  House  and  the  other  to  the 
house  of  one  Thomas  Hayden.  When  Littlefield  was  arrested 
he  was  engaged  with  two  companions  in  herding  cattle,  and  was 
at  the  time  resting  near  the  trail.  The  defendants  disarmed  him 
and  started  with  him  up  the  trail,  riding  single  file.  Van  Horn 
being  first,  Littlefield  next,  and  Crow  behind.  The  defendants 
were  both  armed.  They  were  going  in  this  position  when  last 
seen  by  Littlefield's  companions,  and  were  shortly  afterward  seen 
in  the  same  position  by  another  witness.  About  sundown  two 
persons,  Walter  Clark  and  George  Block,  who  were  then  at  or 
near  the  Red  Mountain  House,  which  is  about  two  or  two  and  a 
half  miles  from  said  forks,  heard  three  shots  from  the  direc- 
tion of  the  forks.  About  twenty  minutes  or  half  an  hour 
afterward  the  defendants  rode  up  to  where  Clark  and  Block 
were  and  told  them  that  a  mob  had  taken  Littlefield  away  from 
ihem  and  Tailed  him.  Crow  said  that  there  were  about  twenty 
men  in  the  mob  and  about  twenty  shots  fired,  and  Van  Horn  said 
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that  there  were  about  a  dozen  men  and  about  a  dozen  shots  fired. 
Clark  suggested  going  back  to  see  if  anything  conld  be  done  for 
littlefield,  but  defendants  said  that  nothing  could  be  done  as 
Littlefield  was  dead.  The  defendants  then  went  on  to  the  house 
of  a  brother  of  the  defendant  Van  Horn,  which  is  several  miles 
beyond  the  Hed  Mountain  House.  On  the  morning  of  the  next 
day  the  dead  body  of  Littlefield,  with  three  bullet  holes  in  it, 
was  found  at  or  near  said  forks.  The  body  was  suspended  by  a 
rope  to  the  limbs  of  a  tree,  the  feet  being  within  a  few  inches  of 
the  ground. 

The  above  facts  are  not  denied  by  the  appellants,  except  only 
the  hearing  of  three  shots  by  Clark  and  Block.  The  defense  was, 
that  Littlefield  was  forcibly  taken  away  from  them  and  killed 
by  a  hostile  mob;  and  it  may  be  remarked  here  that  there  was 
ample  evidence  to  warrant  the  jury  in  finding  the  defendants 
guilty,  unless  the  killing  was  done  by  a  mob  as  claimed  by  ap- 
pellants. And  so  the  whole  case  revolves  around  the  question, 
whether  or  not  there  was  such  a  mob,  who,  against  the  will  of 
the  defendants,  took  Littlefield  away  from  them  and  killed  him. 

One  of  the  main  points  made  by  the  appellants  in  the  matter 
of  the  admissibility  of  evidence  is  founded  upon  exceptions  to 
the  rulings  of  the  court  allowing  the  prosecution  to  prove  the 
whereabouts  of  a  number  of  persons  on  the  day  of  the  homicide. 
The  country  thereabouts  was  sparsely  settled,  and  the  prosecu- 
tion called  a  number  of  persons  as  witnesses  who  lived  within 
several  miles  of  the  scene  of  the  homicide,  and  had  them  testify 
that  on  the  afternoon  of  the  27th  they  were  not  near  the  place 
where  Littlefield  was  killed.  This  was  for  the  purpose  of  show- 
ing that  there  could  not  have  been  a  number  of  persons  present 
on  said  trail,  as  asserted  by  appellants — ^an  attempt  to  prove  a 
sort  of  an  alibi  for  the  mob.  This  was  an  effort  on  the  part  of 
the  prosecution  to  anticipate  the  defense,  which  was  perhaps 
unnecessary.  If  it  had  been  offered  in  rebuttal  there  could  have 
been  no  plausable  objection  to  it,  but,  as  the  testimony  was  rele- 
vant to  the  main  issue  in  the  case,  we  see  no  ground  upon  which 
it  could  be  held  inadmissible  because  offered  in  anticipation  of 
the  defense  which  appellant's  declarations  showed  they  intended 
to  make.  Therefore,  we  do  not  think  that  the  court  erred  in 
admitting  such  testimony. 
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Certain  other  points  of  appellants  are  founded  upon  exceptions 
to  rulings  of  the  court  allowing  what  isclaimed  to  be  inadmissible 
evidence  to  prove  a  conspiracy.  It  seems  from  the  arguments  of 
counsel  here  that  the  prosecution,  in  addition  to  resHng  upon 
the  main  facts  above  stated,  had  a  theory  that  the  killing  of  Lit- 
tlefield,  either  by  the  appellants  themselves  or  with  the  aid  of 
others  acting  in  conjunction  with  them,  was  the  result  of  a  con- 
spiracy between  the  appellants  and  a  few  other  persons.  The 
appellants,  previous  to  the  arrest  of  Littlefleld,  started  for  the 
purpose  of  making  the  arrest  from  the  house  of  a  man  named 
Thomas  Hayden,  who  lived  a  short  distance  from  said  trail. 
When  they  started  from  Hayden's  house  there  were  with  them 
five  other  men,  viz.,  Thomas  Hayden,  Buck  Laicock,  Joseph 
Gregory,  Fred  Radcliff,  and  Gordon  Van  Horn,  all  mounted  and 
armed.  The  prosecution  put  nearly  all  of  said  five  other  men 
on  the  stand,  and  they  testified  that  they  went  to  a  place  not 
very  far  from  said  trail,  where  Vinton  had  said  that  Littlefleld 
had  shot  him  a  day  or  two  before,  for  the  purpose  of  examining 
tracks,  etc.,  about  said  place.  They  testified  that  before  they 
reached  the  place  where  they  intended  to  make  such  examination 
the  appellants,  Van  Horn  and  Crow,  left  them  and  went  down 
toward  the  place  where  the  latter  afterward  arrested  Littlefield, 
and  that  they  were  not  present  at  the  place  where  Littlefield  was 
afterward  killed,and  knew  nothing  about  that  transaction.  There 
was  certainly  nothing  in  this  testimony  that  was  objectionable. 
Upon  its  face  it  did  not  differ  from  the  said  testimony  of  other 
witnesses  showing  the  whereabouts  of  different  persons  on  that 
day.  If,  however,  it  be  assumed  that  the  prosecution  was  intend- 
ing to  prove  a  conspiracy  between  these  five  persons  and  the  ap- 
pellants, and  also  said  Vinton  we  do  not  see  that  any  of  the  evi- 
dence admitted  by  the  court  was  under  that  view,  inadmissible. 
The  theory  of  the  prosecution  in  this  regard,  if  there  was  any 
theory  as  to  a  conspiracy,  seems  to  have  been  that  Vinton  was  not 
shot  by  Littlefield  and  that  his  assertion  that  Littlefield  shot 
him  was  a  mere  pretense  which  would  give  the  conspirators  the 
color  of  right  to  arrest  Littlefield,  and  to  claim  that  he  was  killed 
while  arrested  by  a  supposed  mob.  It  was  proved  by  the  prosecu- 
tion that  Vinton  sent  for  at  least  some  of  the  allesred  con«?nintor3 
to  come  to  the  house  of  Hayden,  where  Vinton  was  and  it  was 
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proven  that  on  the  day  of  the  homicide  and  on  the  day  previous 
thereto  all  these  persons,  supposed  to  be  conspirators,  did  assem- 
ble at  the  house  of  Hayden ;  and  that  all  of  them  except  Vinton, 
who  was  unable  to  go,  did  leave  the  house  of  Hayden  together, 
all  armed,  on  the  afternoon  of  the  27th,  and  did  go  in  the  direc- 
tion of  the  trail  upon  which  Littlefield  was  killed.  The  general 
objection  is  made  here,as  it  is  generally  made  in  a  defense  against 
an  alleged  conspiracy,  that  declarations  of  the  alleged  conspira- 
tors were  improperly  allowed  against  the  defendants  before  there 
was  any  sufficient  proof  of  the  conspiracy  itself.  But  we  do  not 
see  how  any  such  objections  are  available  here.  In  the  first  place, 
the  order  in  which  evidence  as  to  a  conspiracy  shall  be  received 
is  very  much  in  the  discretion  of  the  court;  and,  in  the  second 
place,  we  do  not  see  in  this  case  where  any  declarations  of  one 
alleged  conspirator  chaining  or  implicating  other  conspirators 
were  introduced.  If  there  was  any  conspiracy  proved  in  this  case 
it  was  proved  by  the  combined  acts  of  the  conspirators.  These 
persons  assembled  at  the  house  of  Hayden,  where  Vinton  was 
stopping;  it  is  apparent  that  they  knew  that  Vinton  had  accused 
Littlefield  of  shooting  him,  and  that  Littlefield  was  to  be  arrested; 
and  an  hour  or  two  before  Littlefield  was  killed  they  all,  except 
Vinton,  went  together  in  the  direction  of  the  place  of  the  homi- 
cide ;  and  these  facts,  with  others  not  necessary  to  be  here  men- 
tioned, were  sufficient  to  go  to  the  jury  as  evidence  strongly  tend- 
ing to  show  a  prima  facie  case  of  conspiracy.  The  contention 
that  the  declarations  of  one  alleged  conspirator  against  the  others 
were  improperly  admitted  can  apply,  as  against  these  defend- 
ants only,  so  far  as  we  have  observed  to  the  admission  of  state- 
ments by  Vinton  to  the  others  that  Littlefield  had  shot  him ;  but 
liow  could  this  have  prejudiced  appellants  when  they  admit  that 
they  arrested  Littlefield  for  his  alleged  attack  on  Vinton  ?  There 
was  no  pretense  of  any  other  cause  for  the  arrest.  Moreover,  the 
subsequent  acts  of  the  alleged  conspirators  made  the  said  state- 
ments of  Vinton  clearly  admissible ;  and,  this  being  so  the  order 
in  which  the  evidence  was  introduced  was  immaterial.  (People  v. 
Fehrenhach,  102  Cal.  396,  397;  People  v.  Daniels,  105  Cal.  264.) 
An  in  this  connection  we  may  here  say  that  we  see  no  error  in 
allowing  testimony  to  the  effect  that  Vinton  said  shortly  after  he 
w;is  shot  that  he  did  not  know  who  shot  him.  (Vinton  appeared 
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at  the  house  of  Hayden  on  September  25th  suffering  from  a 
severe  gunshot  wound.  He  said  that  he  was  shot  at  a  certain  place 
about  a  mile  from  Hayden's  house  by  a  masked  man,  whom  he 
claimed  to  identify  as  Littlefield.  The  prosecution  seems  to  claim 
that  he  shot  himself  accidentally.)  Neither  do  we  see  any  error 
in  allowing  testimony  as  to  the  whereabouts  of  Littlefield  on  the 
25th ;  it  tended  to  show  that  he  did  not  shoot  Vinton,  and  thus 
to  support  the  prosecution^s  theory  of  a  conspiracy. 

On  the  cross-examination  of  a  witness  for  the  prosecution  who 
had  been  at  the  inquest  held  over  the  dead  body  of  Littlefield, 
he  testified  that  he  had  found  a  letter  on  the  person  of  de- 
ceased; that  he  had  read  it  and  had  returned  it;  and  that  it  had 
been  buried  with  the  body.  The  appellants  then  asked  the  wit- 
ness: '^ho  was  the  letter  from,  and  to  whomP^  An  objection 
to  the  question  by  the  prosecution  was  sustained.  Appellants 
then  offered  to  prove  the  contents  of  the  letter,  and  their  offer 
was  denied,  and  the  court  declined,  as  we  understand  the  record, 
to  allow  appellants^  counsul  to  state  what  they  proposed  to  prove 
as  such  contents.  These  rulings  are  contended  by  appellants  to 
be  reversible  errors.  But  we  cannot  imagine  how  any  possible 
contents  of  the  letter  would  have  constituted  evidence  favorable 
to  appellants  as  to  any  of  the  issues  in  the  case ;  and  counsel  have 
not  suggested  any  plausable  reason  why  such  contents — ascribing 
to  them  any  character  which  counsel  might  choose  to  name — 
would  have  been  material  or  pertinent  evidence  in  the  case.  We 
do  not  think,  therefore,that  said  rulings  were  erroneous  or  preju- 
dicial to  appellants. 

There  are  a  number  of  other  exceptions  to  rulings  about  the 
admissibility  of  evidence,  and  it  would  take  a  great  deal  of  time 
and  space  to  enumerate  and  specially  notice  each  of  them;  and 
this  we  deem  it  unnecessary  to  do.  It  is  sufficient  to  say  that 
most  of  such  rulings  were  clearly  right,  and  that  those  about 
which  there  could  be  any  question  concern  matters  of  too  little 
importance  to  warrant  a  new  trial  under  any  view  that  could  be 
taken  of  their  correctness.  As  hereinbefore  stated,  the  pivotal 
question  in  the  case  was  whether  or  not  the  deceased  was  actually 
and  forcibly  taken  away  from  appellants  against  their  will  by  a 
mob  who  killed  him ;  and  we  think  that  this  question  was  fairly 
presented  to  the  jury.      Perhaps  the  prosecution  undertook  to 
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prove  more  than  it  was  called  upon  to  prove,  but  we  do  not  see 
that  the  rights  of  the  appellants  were  in  any  way  thereby  preju- 
diced. 

After  the  jury  had  been  impaneled  to  tiy  the  case,  and  before 
the  introduction  of  evidence,  one  of  the  jurors  became  sick  and 
the  court  discharged  him.  To  this  discharge  appellants  excepted. 
Another  juror  was  then  regularly  drawn,  examined,  accepted,and 
sworn.  It  is  now  contended  that  this  proceeding  was  unwar- 
ranted and  vitiated  the  judgment.  The  contention  is  not  main- 
tainable. Section  1123  of  the  Penal  Code  justifies  the  course 
pursued  by  the  court.     (People  v.  Brady,  72  Cal.  490.) 

It  is  contended  that  the  court  erred  in  modifying  instruction 
XXX  asked  by  appellants.  This  instruction  is  somewhat  lengthy, 
and  refers  to  the  general  subject  of  the  caution  with  which  evi- 
dence of  the  verbal  admissions  of  a  party  should  be  received.  It 
contained  matter  which  made  it  under  the  opinion  in  Kauffman 
V,  Maier,  94  Cal.  282,  an  encroachment  upon  the  province  of  the 
jury  and  might  have  been  refused  for  that  reason.  It  was  given, 
however,  at  appellants^  request,  and  they  cannot  complain.  The 
modification  complained  of  was  this :  in  the  instruction,  as  pro- 
posed by  appellants'  counsel,  it  was  stated  that  the  verbal  ad- 
missions of  a  party  should  be  received  with  "great  caution,''  and 
the  court  merely  struck  out  the  word  "great."  No  other  modifi- 
cation was  made.  This  was  certainly  not  error.  The  code  provi- 
sion on  the  subject  (Code  Civ.  Proc.,  sec,  2061)  does  not  use 
the  word  '^greaf  before  "caution,"  and  the  instruction  thus 
modified  stated  fully  as  much  as  appellants  were  entitled  to  have 
given.  Counsel  also  say:  "The  court  erred  in  refusing  to  give 
instructions  asked  by  defendants  (see  Trans.,  pp.  80,  81)."  Upon 
referring  to  those  pages  we  find  that  they  contain  offered  instruc- 
tions upon  the  subject  of  reasonable  doubt.  They  were  properly 
refused  because  the  court  had  already  charged  the  jury  fully  upon 
that  subject.  We  do  not  think  that  the  court  erred  in  refusing 
the  offered  instruction  on  page  82  of  the  transcript  to  the  effect 
that  the  jury  should  disregard  statements  of  the  prosecuting  at- 
torneys of  facts  not  proven.  It  was  not  called  for  by  anything 
appearing  In  the  record.  We  do  not  observe  in  appellants'  brief 
any  other  objection  touching  the  matter  of  the  giving  or  refus- 
ing instructions. 
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We  see  nothing  in  the  point  that  a  new  trial  should  be  grant- 
ed because  on  one  occasion  some  of  the  jurors  took  a  drink  of 
whiskey.  It  appears  that  while  the  jurors  were  at  a  hotel  un- 
der the  charge  of  the  sheriff  and  were  washing  and  preparing  to 
take  supper,  one  of  them  stepped  up  to  the  bar  which  was  in  the 
hotel  and  asked  another  juror  to  take  a  drink  with  him,  where- 
upon the  sheriff  asked  all  the  jurors  to  take  a  drink  before  go- 
ing in  to  supper.  The  jurors  all  went  to  the  bar;  some  of  them 
took  whiskey,  in  quantity  about  "two  tablespoons'^;  some  of 
them  took  cigars,  and  one  took  mineral  water.  It  abundantly 
appears  that  no  one  of  them  was  intoxicated  "or  affected  in  any 
way*^  by  what  they  there  drank.  To  set  aside  a  verdict  on  ac- 
count of  these  facts  would  be  preposterous.  (People  v.  Leary, 
105  Cal.  502;  People  v.  Sansome,  98  Cal.  239.)  The  invitation 
to  drink  given  by  the  sheriff  was  evidently  suggested  at  the  mo- 
ment by  the  invitation  which  one  juror  had  given  to  another, 
and  therefore  there  is  little  force  in  the  intimation  that  it  was  a 
predetermined  attempt  by  the  sheriff,  who  is  asserted  to  have 
been  unfriendly  to  appellants,  to  influence  the  jury — ^if  it  were 
conceivable  that  a  jury  could  be  thus  influenced  in  so  grave  a 
matter.  It  is  apparent  that  if  verdicts  could  be  upset  by  such 
trivial  occurrences  it  would  be  easy  to  bring  about  such  occur- 
rences for  the  purpose  of  upsetting  verdicts. 

We  observe  no  other  points  calling  for  special  notice. 

The  judgment  and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  Oaroutte,  J.,  Harrison^  J.,  and  Temple,  J.,  con- 
cnrred. 

Behearing  denied. 
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[6.  F.  No.  755.     Department  Two.— December  17,  1807.] 

SAMUEL  G.  MURPHY,  Respondent,  v.  PACIFIC  BANK, 

Appellant. 

Bavikos  Bank— Ghabteb —  Amei^dmentb  —  Comioebcial  Businbbs — 
Depositors  not  Stockholders  Preferred — Bt-laws. — ^A  Bavings 
bank  organized  under  tbe  banking  act  of  1862,  which  had  the  re- 
quired capital  stock  contemplated  by  the  amendments  of  1864,  waa 
authorized  by  those  amendmenta  to  engage  in  commercial  business; 
but  the  original  act  as  thus  amended  constituted  its  charter,  and, 
in  the  absence  of  the  adoption  of  a  by-law,  authorized  thereby, 
extending  the  same  security  to  depositors  who  were  stockholders 
as  to  other  depositors,  the  provisions  of  the  act  giving  depositors 
who  were  not  stockholders  a  prior  claim  upon  the  assets  applies  to 
savings  banks  who  were  doing  a  commercial  business;  and  it  was 
competent  for  its  stockholders,  either  by  acquiescence  in  the  terms 
of  the  statute  or  by  an  express  provision  in  its  by-laws,  to  assure 
such  preference  to  nonstockholdlng  creditors. 

Id. — Liability  of  Stockholders — Unconstitutional  Exemption — In- 
dependent Provision. — The  unconstitutional  exemption  of  stock- 
holders of  savings  banks  from  liability  under  the  act  of  1862,  was 
an  independent  provision,  and  did  not  affect  or  annul  the  pro- 
vision declaring  a  preference  in  favor  of  nonstockholding  creditors 
in  the  distribution  of  the  assets. 

Id. — Certificate  of  Deposit  to  Stockholder. — ^The  fact  that  a  certifi- 
cate of  deposit  was  issued  to  a  stockholder  of  a  savings  bank  do- 
ing a  commercial  business,  does  not  determine  the  character  of 
the  businefts  transacted  by  the  bank.  Such  certificates  are  usual 
with  commercial  banks,  and,  under  section  576  of  the  Civil  Code, 
may  be  issued  by  savings  and  loan  corporations. 

Id. — Constitutional  Law — Formation  of  Corporations  under  Gen- 
eral Laws— Change  of  Legislation  as  to  Savings  Banks. — ^The 
fact  that  the  act  of  1853  for  the  incorporation  of  savings  banks 
did  not  postpone  the  claims  of  depositors  who  were  stockholders, 
as  was  provided  in  the  subsequent  act  of  1862,  does  not  render  the 
latter  act  unconstitutional,  and  its  general  and  uniform  operation 
is  not  affected  because  it  authorizes  corporations  to  adopt  or  re- 
ject the  provision  for  such  postponement. 

Id. — Partial  Repeal  of  Prior  Incorporation  Act — Effect  of  CboE. — 
The  act  of  1862  was  so  far  repealed  by  section  288  of  the  Civil 
Code  that  no  new  corporations  could  be  formed  imder  that  act;  but 
it  remained  In  force  so  far  as  corporations  theretofore  formed  were 
concerned,  not  only  to  sustain  their  existence,  but  also  to  fix  their 
character,  and  define  their  powers,  duties,  obligations,  and  liabili- 
ties, except  so  far  as  modified  by  inconsistent  code  provisions  re- 
lating to  such  corporations,  unless  they  should  elect  to  come  under 
the  code  provisions. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 
Sawyer  &  Burnett,  for  Appellant. 

H.  A.  Powell,  and  W.  A.  Dow,  Amid  Curiae,  representing  cer- 
tain Depositors  of  Appellant. 

Roger  Johnson,  for  Respondent. 

HAYNES,  C. — The  defendant,  a  banking  corporation,  closed 
its  doors  on  June  23,  1893,  being  then  insolvent,  and  on  Novem- 
ber 3,  1893,  was  duly  declared  insolvent  in  a  proceeding  taken 
under  section  11  of  the  bank  commissioners'  act,  and  since  tkat 
time  has  been  in  liquidation,  and  has  declared  and  paid  six  divi- 
dends of  five  per  cent  each  on  the  unsecured  claims  of  its  de- 
positors and  creditors,  exclusive  of  creditors  who  are  stockhold- 
ers, and  future  dividends  amounting  to  ten  or  fifteen  per  cent 
are  expected  to  be  paid. 

This  action  was  brought  to  recover  a  judgment  against  the  de- 
fendant for  the  sum  of  $73,928.10,  in  which  sum,  the  plaintiff 
alleged  the  defendant  became  indebted  to  James  M.  McDonald 
on  March  23,  1893,  for  moneys  theretofore  loaned  to  it  by  said 
McDonald,  who  at  all  said  times  was  and  still  is  a  stockholder; 
that  said  demand  is  unsecured  and  that  said  McDonald  sold  and 
assigned  said  demand  to  the  plaintiff  in  good  faith  and  for  value. 
The  prayer  was  for  judgment  in  said  sum,  that  he  be  paid  thirty 
per  cent  thereof,  the  amount  of  dividends  already  paid  to  oth- 
ers, and  be  allowed  to  participate  in  all  future  dividends. 

The  defendant,  in  its  first  defense,  denied  that  said  money 
was  loaned  to  the  bank,  and  alleged  that  on  February  26,  1893, 
McDonald  had  on  deposit  with  defendant  $125,000  as  a  deposit, 
and  not  otherwise ;  that  for  said  ffum  a  certificate  of  deposit  was 
then  issued ;  that  on  March  23,  1893,  defendant  paid  McDonald 
$50,000,  and  gave  a  new  certificate  for  $75,000,  upon  which  there 
remains  unpaid  the  sum  named  in  the  complaint. 

For  a  second  answer,  it  was  alleged  that  defendant  was  incor- 
porated under  "An  act  to  provide  for  the  formation  of  corpora- 
tions for  the  accumulation  and  investment  of  funds  and  savings,*' 
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approved  April  11,  1862,  and  a  copy  of  its  artidea  of  incorpora- 
tion is  attached  as  an  exhibit,  the  corporate  name  being  **Pa- 
cific  Accumulation  and  Loan  Company'';  that  in  March,  1866, 
an  act  was  passed  authorizing  said  corporation  to  change  its 
name  to  that  of  'Tacific  Bank,''  and  said  act  and  the  certificate 
of  said  change  of  name  is  also  set  out  as  an  exhibit;  that  from 
that  time  its  business  has  been  conducted  under  the  name  of  the 
Pacific  Bank;  that  plaintiffs  assignor,  James  M.  McDonald,  for 
ten  years  or  more  last  past  owned,  and  there  is  still  standing  in 
his  name,  1,738  shares  of  the  capital  stock  of  said  bank,  upon 
which  he  drew  dividends  up  to  January  1,  1893 ;  that  by  said  act 
of  April  11,  1862,  the  capital  stock  and  assets  of  the  corporation 
were  made  a  security  to  depositors  who  are  not  stockholders,  and 
that  the  by-laws  of  defendant  did  not  at  any  time  provide  that 
saM  security  should  extend  to  deposits  made  by  stockholders; 
that  said  plaintiff  took  said  assignment  long  after  and  with  fuU 
knowledge  of  defendant's  insolvency,  and  has  no  right  to  main- 
tain this  action  for  dividends. 

To  this  answer  the  plaintiff  demurred,  the  demurrer  was  sus- 
tained and  judgment  entered  for  the  plaintiff  as  prayed  for,  and 
defendant  appeals. 

It  is  not  contended  that  the  plaintiff,  as  the  assignee  of  Mc- 
Donald, who  is  a  stockholder  in  said  bank,  is  in  any  better  situ- 
ation than  his  assignor  would  have  been ;  and  therefore,  for  con- 
venience, we  will  consider  the  plaintiff  as  a  stockholder. 

The  plaintiff  alleges  in  his  complaint  that  for  twenty  years  or 
more  the  defendant  was  engaged  in  the  transaction  of  a  general 
commercial  banking  business  exclusively.  This  allegation  is 
not  denied,  but  the  defendant  contends  that  the  powers,  duties, 
and  liabilities  of  the  corporation,  and  the  rights  of  creditors 
who  are  not  stockholders,  and  of  those  who  are,  must  be  deter- 
mined by  the  statute  and  the  articles  of  incorporation;  that  if 
these  give  a  preference  to  creditors  who  are  not  stockholders, 
that  it  is  not  in  the  power  of  the  stockholders  or  the  corporation 
to  change  or  affect  these  relative  rights  by  doing  a  business  not 
authorized  by  the  statute  or  the  articles  of  incorporation ;  whilst, 
on  the  other  hand,  it  is  contended  that  being  de  facto  a  commer- 
cial bank  the  defendant  is  estopped  from  claiming  to  be  a  sav- 
ings bank.    Other  contentions  will  be  noticed  as  we  proceed- 
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That  part  of  section  10  of  the  act  of  1862  (Stats.l862,p.  201), 
material  to  the  present  controversy,  is  as  follows :  "And  it  shall 
not  be  lawful  for  the  corporation  or  the  directors  to  contract 
iiny  debt  or  liability  against  the  corporation  for  any  purpose 
whatever,  but  the  capital  stock  and  the  assets  of  the  corporation 
shall  be  a  security  to  depositors  who  are  not  stockholders,  and 
the  by-laws  may  provide  that  the  same  security  shall  extend  to 
-deposits  made  by  stockholders.'* 

It  is  alleged  in  the  answer  that  no  by-law  was  ever  passed  giv- 
ing such  giecurity  to  stockholders  for  their  deposits,  and  this  is 
-admitted  by.  the  demurrer. 

The  certificate  of  incorporation  recited  that  the  corporation 
was  formed  under  the  provisions  of  said  act  of  1862,  and  in  the 
name  of  the  "Pacific  Accumulation  Loan  Company,''  and  "that 
the  object  for  which  it  is  formed  is  that  of  aggregating  the 
f  imds  of  the  members  of  said  corporation  and  others,  and  pre- 
serving and  safely  investing  the  same  for  their  common  bene- 
fit in  loans  on  real  estate,  mining  claims,  mining  and  other  se- 
curities, public  and  private,  in  the  manner,  on  such  terms,  at 
such  rates  of  interest,  and  for  such  further  consideration  as  may 
be  determined  from  time  to  time  by  the  board  of  directors." 

The  act  of  March  31,  1866  (Stats.  I»65'e6,  p.  620),  authoriz- 
ing the  name  of  the  corporation  to  be  changed  to  ^Tacific  Bank," 
did  not  confer  any  special  powers  or  privilege — except  to  change 
its  name — but  expressly  provided  that  it  shall  "enjoy  all  the  cor- 
porate rights,  powers,  and  privileges  enjoyed  heretofore  and  now 
under  the  laws  of  this  state,  and  shall  be  subject  to  all  the  cor- 
porate obligations  and  responsibilities  created  by  their  said  act 
of  incorporation,  or  existing  imder  the  name  of  said  Pacific  Ac- 
<;umulation  Loan  Company." 

The  change  of  name,  therefore,  did  not  relieve  the  corpora- 
tion from  any  of  the  provisions  of  the  act  of  1862 ;  but  the  ques- 
tion is,  whether  the  change  in  the  character  of  its  business  has 
relieved  the  corporators  from  that  provision  of  the  act  which 
gave  nonstockholding  creditors  a  preference  in  the  distribution 
of  its  assets. 

The  question  whether  the  Pacific  Bank  should  be  held  to  be  a 
savings  bank  or  a  commercial  bank  has  been  raised  in  at  least 
two  former  cases,  in  each  of  which  it  was  left  imdecided  for  the 
CXIX.  Cal.— 22 
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reason  that  its  decision  was  not  necessary  to  the  decision  of 
those  cases.  (Crane  v.  Pacific  Bank,  106  Cal.  68;  McOowan  v. 
McDonald,  111  Cal.  57;  62  Am.  St.  Eep.  149.) 

Xor  do  I  think  it  necessary  in  this  case  to  decide  that  ques- 
tion upon  the  facts  assumed  by  counsel,  viz.,  that  the  statute  of 
1862,  under  which  the  corporation  was  formed  and  existed,  did 
not  authorize  the  transaction  of  any  other  business  than  that  of 
a  savings  bank. 

In  neither  of  the  cases  above  mentioned,  nor  in  this  case,  have 
counsel  referred  to  the  important  amendments  of  said  act  of 
1862  made  by  the  act  of  March  12,  1864  (Stat8.1863.64,  p.  158), 
and  hence  we  are  without  the  benefit  of  their  views  as  to  the 
scope  and  effect  of  the  amendatory  act. 

The  changes  in  the  statute  material  to  be  noticed  are  the  fol- 
lowing : 

Section  4  of  the  original  act,  in  defining  the  powers  of  banks 
organized  thereimder,  provided,  by  the  fifth  subdivision,  as  fol- 
lows: ^^6.  To  loan  and  invest  the  funds  of  the  corporation,  to 
receive  deposits  of  money,  and  to  loan  and  invest  the  same,  to 
collect  the  same  with  interest,  and  to  repay  such  deposits  with  so 
much  of  the  earnings  and  interest  as  the  by-laws  may  provide.'* 

This  subdivision  was  amended  by  inserting  after  the  word 
"deposits,"  where  last  used,  the  words  "without  interest,  off* 
thus  making  it  read :  "And  to  repay  such  deposits  without  in- 
terest, or  with  so  much  of  the  earnings  and  interest  as  the  by- 
laws of  the  corporation  may  provide.'* 

Section  6  of  the  original  act  was  as  follows :  *Tf o  corporation 
formed  under  this  act  shall  loan  any  money  without  adequate 
security  on  real  and  personal  property,  and  no  deposits  shall  be 
loaned  or  invested  for  a  period  exceeding  six  years.*' 

The  section  as  amended  reads : 

"Sec.  6.  No  coi*poration  formed  under  this  act  shall  loan  any 
money  without  adequate  security  on  real  and  personal  property 
except  when  any  such  corporation  shall,  by  a  by-law  to  that  ef- 
fect, adopted  by  a  two-thirds  vote  of  all  the  stock  of  the  com- 
pany subscribed  and  taken,  authorize  the  making  of  loans  to  per- 
sons of  reputed  solvency,  when  ordered  by  a  vote  of  not  less  than 
three-fourths  of  all  the  directors  thereof;  provided,  that  this 
exception  shall  apply  only  to  corporations  having  a  capital  stock 
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or  reserved  fund,  or  both  capital  stock  and  reserved  fund,  paid 
in,  of  not  less  than  three  hundred  thousand  dollars;  and  no  de- 
posits shall  be  loaned  or  invested  for  a  period  exceeding  six 
years.*^ 

The  third  subdivision  of  section  13  of  the  original  act  pro- 
vided, among  other  things,  that  '^said  corporation  shall  not,  di- 
rectly or  indirectly,  deal  or  trade  in  buying  or  selling  any  goods, 
wares,  or  merchandise  whatever,  except  such  personal  property 
as  may  be  requisite  for  its  immediate  accommodation  for  the 
convenient  transaction  of  its  business,  and  except  gold  and  sil- 
ver bullion  and  United  States  mint  certificatese  of  ascertained 
value  and  evidences  of  debt  issued  by  the  United  States  govern- 
ment.^' 

The  section  as  amended,  after  the  words  "for  the  convenient 
transaction  of  its  business,"  added,  "and  except  bonds,  securi- 
ties, or  evidences  of  indebtedness,  public  or  private,  gold  and 
silver  bullion,"  etc.,  and  added  the  proviso  that  it  shoidd  apply 
only  to  corporations  having  a  capital  stock  or  reserved  fund,  or 
both. 

The  first  of  these  amendments  was  intended  to  permit  ordi- 
nary deposit  accounts  payable  upon  demand  without  interest; 
the  amendment  to  section  5  authorized  the  adoption  of  a  by-law 
under  which  loans  might  be  made  to  persons  of  reputed  solvency, 
without  security  on  real  or  personal  pr(q)erty,  and  the  amend- 
ment to  section  13,  subdivision  3,  authorized  the  corporation  to 
deal  in  bonds,  securities,  or  evidences  of  indebtedness,  public 
or  private;  and  these  include  all  kinds  of  commercial  paper  and 
securities. 

Whether  these  amendments,  passed  in  1864,  had  anything  to 
do  with  the  change  of  the  name  of  the  bank  authorized  by  the 
next  legislature  we  need  not  inquire;  but  I  think  it  clear  that 
these  amendments  authorized  the  bank  to  continue  its  existence 
as  a  savings  bank;  or  to  do  a  commercial  business,  or  to  con- 
duct both  under  the  management  of  the  same  board  of  directors. 
This  bank  had  the  required  capital  stock,  and  was  therefore  with- 
in the  amendments  of  1864.  But,  though  it  availed  itself  of 
these  amendments  and  from  that  time  on  conducted  only  the 
business  usually  conducted  by  a  commercial  bank,  the  act  as 
thus  amended  was  its  charter,  and  defined  for  the  whole  period 
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of  its  subsequent  existence  the  terms  and  conditions  constituting 
its  relationship  and  liability  to  depositors,  unless  changed  by 
subsequent  l^slation,  and  that  provision  of  the  act  giving  de- 
positors who  are  not  stockholders  a  prior  claim  upon  the  assets 
over  depositors  who  are,  not  having  been  stricken  out  or  re- 
pealed, is  thus  made  applicable  to  banks  organized  under  it  and 
doing  business  as  commercial  banks;  and  as  that  act  gave  the 
corporation  the  option  of  extending  the  same  security  to  deposi- 
tors who  were  also  stockholders,  by  the  simple  adoption  of  a 
by-law,  their  failure  to  adopt  such  by-law  was  well  nigh  equiva- 
lent to  an  express  agreement  that  its  stockholders  would  yield 
to  other  depositors  the  preference  nained  in  the  statute;  and  as 
there  is  no  provision  of  the  constitution,  or  of  the  code  or  other 
statute,  prohibiting  it,  it  is  competent  for  the  stockholders, 
either  by  acquiescence  in  the  terms  of  the  statute  under  which 
the  corporation  is  formed,  or  by  an  express  provision  in  its  by- 
laws, to  assure  to  nonstockholding  creditors  the  preference  here 
in  question. 

It  is  said,  however,  that  "if  'the  rights  of  the  parties  are  to  be 
determined  by  section  10  of  the  act  of  1862,thenMcDonald  is 
not  only  personally  liable  as  a  stockholder  for  his  proportion  of 
all  the  debts  and  liabilities  of  the  bank,  but  he  is  to  be  excluded 
as  a  depositor  from  any  share  in  the  dividends  declared  by  the 
boar^  of  directors/^ 

iris  sufficient  to  say  that  the  personal  liability  of  stockhold- 
ers in  this  and  all  other  corporations  existed  at  and  before  the 
time  the  act  of  1862  was  passed ;  but  the  legislature  saw  fit,  not- 
withstanding that  liability,  to  declare  a  preference  in  favor  of 
nonstockholding  creditors  in  the  distribution  of  the  assets.  It  is 
true  that  the  legislature  undertook,  by  section  27  of  said  act,  to 
relieve  stockholders  in  corporations  formed  under  it  from  per- 
sonal liability,  but  that  section  violated  section  36  of  article  IV 
of  the  constitution  of  1849,  which  imposed  such  personal  liabil- 
ity (McGowan  v.  McDonald,  111  Cal.  57;  52  Am.  St.  Rep.  149) ; 
but  it  was  further  held  that  said  section  was  an  independent  pro- 
vision, and  that  its  unconstitutionality  did  not  affect  the  other 
provisions  of  the  act. 

It  is  alleged  in  the  answer  that  the  claim  of  the  plaintiff  is 
based  upon  a  certificate  of  deposit;  but  that  does  not  determine 
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the  character  of  the  business  transacted  by  the  bank.  Such  cer- 
tificates are  usual  with  commercial  banks,  and  under  the  pro- 
visions of  section  676  of  the  Civil  Code  may  be  issued  by  sav- 
ings and  loan  corporations. 

It  is  further  contended  by  respondent  that  the  act  of  1862  is 
unconstitutional ;  that  the  act  of  1863  providing  for  the  incorpo- 
ration of  savings  banks,  did  not  postpone  the  claims  of  depos- 
itors who  were  stockholders  as  provided  in  the  act  of  1862 ;  that 
hence  there  were  two  classes  of  savings  banks,  and  that  this  con- 
dition of  things  is  obnoxious  to  the  constitutional  provision  that 
"all  laws  of  a  general  nature  shall  have  a  uniform  operation." 
But  the  constitution  of  1849  also  provided  that  corporations 
may  be  formed  under  general  laws,  and  that  such  general  laws 
may  be  altered  from  time  to  time  or  repealed  (Const.,  art.  IV, 
sec.  31) ;  and  the  later  act  declared  that  all  acts  and  parts  of 
acts  in  conflict  with  it  "are  hereby  declared  to  be  inoperative.^' 
But  this  provision  of  the  act  of  1862  was  not  inconsistent  with 
the  act  of  1853.  It  gave  savings  banks  the  option  of  giving 
their  depositors  greater  security  for  their  deposits,  thus  strength- 
ening the  credit  of  the  banks  and  promoting  their  business. 
The  general  and  uniform  operation  of  a  statute  is  not  affected 
because  it  authorizes  corporations  to  adopt  or  reject  a  particu- 
lar provision.  The  Civil  Code  authorizing  the  incorporation  of 
savings  banks  authorizes  them  to  be  formed  upon  either  of  two 
radically  different  plans,  viz.,  with  or  without  a  capital  stock. 
(Los  Angeles  v.  State  Loan  etc,  Co,,  109  Cal.  396.)  The  general 
operation  of  the  statute  is  not  affected  if  it  gives  to  all  cor- 
porations of  its  kind  or  class  the  opportunity  of  adopting  either 
the  one  or  the  other  of  two  different  provisions  if  neither  con- 
flicts with  the  constitution. 

It  is  further  contended  by  respondent  that  the  act  of  1862  was 
repealed  by  section  288  of  the  Civil  Code. 

That  said  act  was  repealed  so  far  that  new  corporations  could 
not  be  found  under  it  there  is  no  doubt ;  but,  so  far  as  corpora- 
tions theretofore  formed  under  it  were  concerned,  it  remained 
in  force,  not  only  so  far  as  might  be  necessary  to  sustain  their 
existence  as  corporations,  but  to  fix  their  character,  define  their 
powers,  duties,  obligations,  and  liabilities,  except  in  so  far  as 
these  were  modified,  altered,  or  repealed  by  inconsistent  code 
provisions  relating  to  such  corporations. 
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Said  section  provides:  "No  corporation  formed  or  existing 
before  12  o'clock  noon  of  the  day  upon  which  this  code  takes  ef- 
fect is  affected  by  the  provisions  of  part  IV  of  division  1  of  this 
code,  unless  such  corporation  elects  to  continue  its  existence  un- 
der it  as  provided  in  section  287 ;  but  the  laws  under  which  such 
corporations  were  formed  and  exist  are  applicable  to  all  such 
corporations  and  are  repealed  subject  to  the  provisions  of  this 
section/' 

Section  287  of  the  Civil  Code  above  referred  to,  after  provid- 
ing for  the  manner  in  which  pre-existing  corporations  may 
make  and  certify  their  election  to  continue  their  existence  under 
the  code,  provides:  "And  thereafter  the  corporation  shall  con- 
tinue its  existence  under  the  provisions  of  this  code  which  are 
applicable  thereto,  and  shall  possess  all  the  rights  and  powers 
and  be  subject  to  all  the  obligations,  restrictions,  and  limita- 
tions prescribed  thereby." 

It  will  be  observed  that  as  to  corporations  existing  at  the  time 
the  code  took  effect  and  which  elect  to  continue  their  existence 
under  it,  "the  provisions  of  the  code  which  are  applicable  there- 
to*' govern  them,  and  that  they  "possess  all  the  rights  and  pow- 
ers" and  are  "subject  to  all  the  obligations,  restrictions,  and  lim- 
itations prescribed  thereby,"  and  that  corporations  which  do 
not  so  elect  are  not  "affected  by  the  provisions  of  part  IV  of  di- 
vision 1,  .  .  .  but  the  laws  under  which  such  corporations 
were  formed  and  exist  are  applicable  to  all  such  corporations." 

The  distinction  here  made  between  those  corporations  which 
should  elect  to  come  under  the  code  provisions  and  those  that 
did  not  is  clearly  manifest.  If  no  such  distinction  was  intend- 
ed, it  would  have  been  quite  sufficient  to  say  that  no  corporation 
shall  cease  to  exist  because  of  the  adoption  of  the  code,  but 
thereafter  all  corporations  existing  at  the  time  the  code  takes 
effect  shall  be  governed  by  its  provisions  alone ;  and  there  would 
have  been,  in  that  case,  no  necessity  or  propriety  for  an  election 
on  the  part  of  the  corporation  to  come  under  its  provisions. 
This  construction  is  supported  by  Robinson  v.  Southern  Pac.  Co., 
105  Cal.  549,  550,  though  the  question  was  not  fully  considered- 

Eespondent  cites  the  case  of  Market  Street  Ry,  Co.  v.  Hellman, 
109  Cal.  571,  which  appears  to  give  a  different  construction  to 
said  section  288  of  the  Civil  Code.  The  question  here  involved, 
however,  was  not  necessary  to  a  decision  of  that  case.    There 
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several  street  railway  corporations  were  consolidated,  one  of 
which  was  in  existence  before  the  code  went  into  operation,  and 
the  question  was  as  to  the  action  of  that  corporation  in  effecting 
the  consolidation^  which  was  made  under  the  provisiolis  of  the 
Civil  Code.  As  will  be  seen  by  reference  to  page  584  of  the  re- 
port, the  statute  of  1861  contained  substantially  the  same  pro- 
visions in  relation  to  consolidation  as  section  473  of  the  Civil 
Code,  and  therefore  it  was  immaterial  whether  the  power  of  that 
corporation  to  make  the  consolidation  was  under  the  code  or 
under  the  prior  statute. 

Here  the  conditions  are  slightly  different.  The  provisions  in 
the  act  of  1862  giving  a  preference  to  nonstockholding  creditors 
is  re-enacted  in  section  573  of  the  Civil  Code  in  substantially 
the  same  language,  under  the  title  relating  to  ^^savings  and  loan 
corporations.'*  If,  therefore,  the  Pacific  Bank  is  regarded  as  a 
savings  bank,  the  question  whether  the  old  statute  is  preserved 
or  not  is  clearly  immaterial;  but  if  it  be  regarded  as  a  commer- 
cial bank  the  provision  in  question  does  not  exist  if  it  be  true 
that  the  code  absolutely  and  unconditionally  repeals  all  former 
statutes  under  which  it  existed  except  so  far  as  was  necessary  to 
mere  corporate  existence. 

I  think  the  court  below  erred  in  sustaining  the  demurrer,  and 
that  the  judgment  should  be  reversed,  with  directions  to  over- 
rule it 

Chipman,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  reversed,  with  directions  to  overrule  the  de- 
murrer. 

Gkiroutte,  J.,  Harrison,  J.,  McFarland«  J. 

Hearing  in  Bank  dftuiftfl. 
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[L.  A.  No.  349.     Department  Two. — December  17,  1897.] 

NATHAN  GOLDTREE  et  al.,  Appellants,  v.  JANE  ALLISON 
et  al.,  Respondents. 

Tbust  undeb  Will — Estates  of  Deceased  Persons — Decbee  of  Dis- 
tribution TO  Trustees — Detbbmination  of  Validitt  of  Tbust— 
Res  Adjudioata — Gbeditob's  Biix. — Where  the  .estate  of  a  deceased 
person  is  distributed  to  the  trustees  appointed  under  the  will,  the 
decree  of  distribution  is  an  adjudication  of  the  validity  of  the 
trust,  and  of  the  title  of  the  trustees  to  take  under  the  will;  and 
where  such  decree  has  become  final  by  failure  to  appeal  therefrom, 
the  title  of  the  trustees  and  the  validity  of  the  trust  cannot  be 
assailed  upon  a  creditor's  bill  filed  to  subject  to  execution  the 
property  of  a  beneficiaiy  of  the  trust,  to  whom  the  trustees  were 
to  pay  a  portion  of  the  income  of  the  estate  during  his  life,  as  it 
should  be  received  by  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County.    V.  A.  Gregg,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Graves  &  Graves,  J.  W.  Wilcoxon,  and  Edward  P.  Cole,  for 
Appellant. 

Myrick  &Deering,  J.  C.  Webster,  G.  &  A.  Webster,  and  Wm. 
Shipsey,  for  Respondents. 

TEMPLE,  J. — This  is  a  creditor's  bill,  in  which  it  is  sought 
to  subject  certain  property  to  the  satisfaction  of  plaintiflPs  exe- 
cution against  John  Thompson.  A  general  demurrer  to  the 
complaint  was  sustained,  and  the  plaintiff,  having  declined  to 
amend,  appeals  from  the  judgment  entered. 

Besides  showing  plaintiffs  judgment  and  execution,  the  com- 
plaint contains  allegations  showing  that  Jonathan  Thompson 
died  in  the  county  of  San  Luis  Obispo  in  1875  testate,  and  that 
by  his  will  he  devised  certain  property  in  trust.  The  trust  is 
set  out  in  the  complaint.  As  to  John  Thompson,  plaintiff's 
debtor,  the  language  of  the  will  is,  after  naming  the  trustees : 
"I  devise  and  give  to  them  upon  trust  all  my  property  to  invest 
the  same  and  all  accumulations  thereof,  and  to  divide  and  pay 
the  income  thereof  as  it  is  received,  viz :    .    .    .    one-fourth  to 
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John  Thompson  for  life,  remainder  over  in  trust  to  his  children, 
equally,  who  shall  attain  twenty-one  years  of  age  or  marry." 

The  will  was  probated,  and  in  1877  the  estate  was  distributed 
to  the  trustees  in  accordance  with  the  terms  of  the  will,  and  is 
now  held  by  them.  The  demurrer  was  sustained,  on  the  ground 
that  the  decree  is  res  adjudicata. 

All  the  questions  raised  on  the  appeal  have  been  considered 
and  determined  in  the  case  of  Crew  v,  Pratt,  ante,  p.  131.  The 
estate  of  Pratt  was  distributed  in  1894,  while  the  decree  of  dis- 
tribution in  the  estate  of  Thompson  was  made  in  1877,  before 
the  present  constitution  was  adopted. 

The  learned  counsel  for  the  appellants  contend,  if  I  rightly 
apprehend  their  argument,  that,  as  provided  in  section  1911  of 
the  Code  of  Civil  Procedure,  that  is  only  to  be  deemed  adjudged 
in  a  judgment  which  appears  on  its  face  to  have  been  so  ad- 
judged, "or  which  was  actually  or  necessarily  included  therein 
or  necessary  thereto,"  and  that  the  only  fact  in  issue  upon  the 
application  for  a  distribution  in  the  probate  court  was,  Were 
the  persons  named  in  the  will  the  persons  petitioning?  They 
contend  that  no  issue  having  been  raised  in  the  probate  court  as 
to  the  validity  of  the  trust,  the  matter  was  not  then  determin- 
ed, but  was  left  open  to  be  construed  by  a  court  of  equity.  As 
authority  for  this  proposition  they  cite  Oolson  v,  Dunlop,  73 
Cal.  166;  In  re  Vaughn,  92  Cal.  193;  Lillis  v.  Emigrant  Ditch 
Co.,  95  Cal.  553,  and  other  cases. 

Those  cases  are  not  in  point.  The  code  requires  the  court  to 
distribute  the  residue  of  the  estate  left  after  full  administration 
to  the  persons  who  by  law  are  entitled  thereto,  and  to  name  the 
persons,  entitled  and  the  proportions  or  parts  to  which  each  shall 
be  entitled. 

Trustees  appointed  in  a  will  to  take  property  under  a  trust 
which  by  our  law  is  void  are  not  persons  who  are  by  law  entitled 
to  receive  any  portion  of  the  estate.  If  the  trust  which  the  tes- 
tator has  attempted  to  create  is  void,  the  property  which  the  will 
BO  disposes  of  must  be  distributed  otherwise.  To  determine 
who  the  persons  are  who  are  entitled  to  the  estate,  and  their  pro- 
portionate parts,  the  court  must  pass  upon  the  validity  of  the 
disposition  attempted  by  the  testator.  It  may  thus  be  found 
that  as  to  some  portion  of  the  estate  the  testator  has  died  in- 
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testate.  In  such  cases  the  heirs  must  be  determined.  This 
was  hdd  to  be  within  the  province  of  the  probate  court  prior  to 
the  present  constitution.  In  Estate  of  Hinckley,  68  Cal.  457,  it 
was  said :  ^nt  is  under  our  system  the  necessary  province  of  a 
probate  court  to  inquire  whether  a  valid  trust  has  been  created." 
And  further,  "It  is  within  the  province  of  the  probate  court  to 
define  the  rights  of  all  who  have  legally  or  equitably  any  interest 
in  the  property  of  the  estate  derived  from  the  will,  whether  they 
are  entitled  to  any  present  enjoyment  or  their  interests  are  con- 
tingent.'^   Hinckley  died  in  1877. 

It  must  often  become  necessary  for  the  probate  court  to  con- 
strue the  terms  of  a  will  in  order  to  determine  who  are  entitled 
to  the  estate,  and  to  ascertain  the  interest  to  which  they  are  en- 
titled. Sometimes  the  court  makes  the  distribution  in  the  lan- 
guage of  the  will,  but  where  there  is  any  doubt  as  to  the  persons 
entitled,  or  as  to  the  extent  or  nature  of  the  estate  or  interest 
given  by  the  terms  of  the  will,  the  probate  court  not  only  may, 
but  should,  construe  the  will  and  define  the  interest  given  to 
each  devisee.    (See  on  this  subject  Crew  v.  Pratt,  supra.) 

The  determination  of  the  question  as  to  the  validity  of  the 
trust  was,  therefore,  necessary  to  the  decree  of  distribution. 
.  The  judgment  is  affirmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 


[S.  F.  No.  906.    In  Bank.— December  17,  1897.] 

In  the  Matter  of  the  Estate  of  SOLOMON  HETDENTELDT, 

Deceased. 

Appeal  fboh  Distinct  Ordebb — Single  UoEBTAKiKa — Indistikot  Bet- 
EBENCE — Dismissal — Review  upow  Motion. — A  single  undertak- 
ing given  upon  an  appeal  from  several  separate  and  distinct  or- 
ders, which  does  not  distinctly  refer  to  either  appeal,  is  entirely 
invalid  for  any  purpose,  and  such  appeal  will  be  dismissed;  nor 
wiU  it  be  inquired  into  whether  any  of  the  orders  were  or  were 
not  appealable,  where  the  motion  to  dismiss  the  appeal  waa  made 
upon  the  ground  that  there  has  not  been  a  compliance  with  the 
statutory  provisions  prescribing  the  mode  of  taking  the  appeal,  and 
did  not  express  the  ground  tlu.t  any  of  the  orders  appealed  from 
not  appealable. 
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Id. — FniNQ  of  New  Undebtakikg — Constbuotiow  op  Code— Void  Uw- 
DEBTAKiNG. — Section  954  of  the  Code  of  Civil  Procedure  only  au- 
thorizes a  new  undertaking  upon  appeal  to  be  filed,  when  the  one 
filed  is  insufficient,  and  does  not  apply  where  the  undertaking 
given  is  void,  in  which  case  it  is  as  though  no  undertaking  had 
been  filed,  and  no  appeal  perfected  within  the  time  required  by  law, 
and  no  new  undertaking  can  be  permitted  to  be  filed  in  the  appel- 
late court. 

MOTION  to  dismiBs  an  appeal  from  tiiree  orders  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco.  J.  V. 
Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  L.  Crittenden,  Crittenden  &  Van  Wyck,  and  Sidney  M. 
Van  Wyck,  for  Appellant. 

T.  M.  Osmont,  for  Respondent. 

McPALAND,  J. — This  cause  is  now  before  us  on  a  motion 
to  dismiss  the  appeal  of  Henrietta  Heydenf eldt,  upon  the  ground 
that  said  appeal  was  taken  from  three  separate  and  distinct  or- 
ders, and  that  only  one  imdertaking  on  said  appeal  has  been 
given  and  filed  by  said  appellant. 

The  motion  of  appeal  states  that  the  appellant  appeals  ^^from 
each  of  the  orders  given  and  made  herein  granting  the  petitions 
of  Zeila  0.  Hellings  for  payment  of  mortgage,  and  particularly 
from  the  order  or  decree  heretofore,  on  or  about  June  1,  1896, 
filed  herein,  directing  the  redemption  and  exoneration  of  mort- 
gaged pemises  upon  the  petition  of  Zeila  0.  Hellings;  and  also 
from  the  order  made  on  or  about  February  17,  1896,  denying  to 
said  Henrietta  Heydenfeldt  the  right  to  participate  in  the  pro- 
ceedings upon  the  hearing  of  said  petitions  of  Zelia  0.  Hellings 
for  payment  of  mortgage;  and  from  the  order  made  on  or  about 
March  14,  1896,  striking  from  the  files  the  answers  of  Henri- 
etta Heydenfeldt  to  said  petitions  of  Zeila  0.  Hellings ;  and  f rom^ 
the  whole  and  each  and  every  part  of  each  and  every  of  the  said 
orders  and  decree.^'  The  undertaking  recites  that  Henrietta 
Heydenfeldt  has  appealed  to  the  supreme  court  from  the  various 
orders  mentioned  in  said  notice  of  appeal,  and  the  sureties  im- 
dertake  "that  the  said  appellant  will  pay  all  damages  and  costs 
which  may  be  awarded  against  her  on  said  appeal  or  on  a  dis- 
missal thereof,  not  exceeding  three  hundred  ($300)  dollars.'' 
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It  has  been  established  by  a  long  line  of  decisions  of  this  court 
that  an  undertaking  on  appeal^  such  as  the  one  given  in  this 
case,  is  entirely  invalid  for  any  purpose.  (People  v.  Center,  61 
Cal.  191;  Corcoran  v.  Desmond,  71  Cal.  100,  and  previous  cases 
there  cited;  Home  etc.  Associates  v.  WUkins,  71  Cal.  626;  Mo- 
Cormich  v,  Belvin,  96  Cal.  182 ;  Centerville  etc.  Co.  v.  Bachtold, 
109  Cal.  Ill;  Sprechels  v.  Spreckels,  114  Cal.  60.)  In  the 
Spreckels  case,  supra,  the  facts  differed  materially  from  those  in 
the  case  at  bar. 

Appellant  contends  that  only  one  of  the  three  ordera  appeal- 
ed from  is  an  appealable  order,  and  that  therefore  the  bond 
should  be  held  as  applicable  to  that  order  alone  which  is  appeal- 
able. But  where  a  motion  to  dismiss  an  appeal  is  not  upon  the 
ground  that  the  thing  appealed  from  is  not  appealable,  but  upon 
the  ground  that  there  has  not  been  a  compliance  with  the  stat- 
utory provision  prescribing  the  mode  of  taking  an  appeal,  there 
we  cannot  consider  whether  either  of  the  orders  appealed  from 
is  appealable.  This  contention  was  disposed  of  adversely  to  ap- 
pellant's views  in  Centerville  etc,  Co,  v.  Bachtold,  supra.  In  that 
case  the  court  said :  "A  motion  to  dismiss  the  appeal  upon  the 
ground  that  the  order  is  not  appealable  assumes  that  the  appeal 
has  been  perfected,  and  that  there  is  before  this  court  a  proper 
authenticated  record  of  the  action  of  the  superior  court.  .  .  . 
On  the  other  hand,  whether  an  appeal  has  been  perfected  is  a 
question  of  fact  depending  upon  the  proceedings  subsequent  to 
the  entry  of  the  order  of  the  court  below.  When  a  motion  to 
dismiss  an  appeal  is  made  upon  this  ground,  the  character  or 
nature  of  the  order  appealed  from  is  not  involved,  and  the  ac- 
tion of  the  court  is  limited  to  determining  whether  the  steps 
taken  for  the  appeal  are  in  compliance  with  the  statute  prescrib- 
ing the  mode  of  taking  an  appeal." 

J  Appellant  has  filed  a  new  undertaking  on  appeal,  approved 
"'by  one  of  the  justices  of  this  court,  and  contends  that  such  new 
undertaking  supplies  the  want  of  a  proper  undertaking  at  the 
time  the  appeal  was  taken,  under  section  954  of  the  Code  of  Civil 
Procedure.  But  that  was  the  precise  contention  that  was  made 
in  Home  etc.  Associates  v.  Wilkins,  supra,  and  in  Centerville 
etc.  Co.  V,  Bachtold,  supra.  In  the  former  case  the  court,  hav- 
ing held  that  in  a  case  where  there  were  appeals  from  two  or- 
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dera  and  only  one  undertaking  filed  which  did  not  distinctly  re- 
fer to  either  appeal,  "the  undertaking  when  filed  is  no  undertak- 
ing at  all,"  said :  "An  application  is  made  to  this  court  by  appel- 
lant to  be  allowed  to  file  the  proper  undertaking  under  section 
954  of  the  Code  of  Civil  Procedure.  The  section  referred  to 
does  not  authorize  it.  It  only  authorizes  a  new  undertaking 
when  the  one  filed  is  insufficientS  But  in  this  case  there  has 
really  been  none  filed.  To  allow  new  ones  to  be  filed  would  be 
in  effect  to  permit  a  new  appeal  to  be  perfected  after  the  time 
fixed  by  law.  (Hastings  v.  Halleck,  10  Cal.  31.)"  The  same 
ruling  was  made  in  Centetville  etc.  Co.  v.  Bachtold,  supra. 

The  motion  to  dismiss  the  appeal  is  granted,  and  the  appeal 
is  dismissed. 

Harrison,  J.,  Van  Fleet,  J.,  and  Qaroutte,  J.,  concurred. 

BEATTY,  C.  J.,  dissenting. — I  dissent.  In  my  opinion  but 
one  of  the  orders  was  appealable,  and  there  was  but  one  appeal. 
Besides,  I  am  unable  to  distinguish  this  case  from  Spreckels  v. 
Spreckels,  supra,  in  which  a  bond  similarly  defective  was  held  to 
be  amendable,  and  this  bond  has  been  amended. 

Behearing  denied. 


[L.  A.  No.  343.     Department  One.— December  18,  1897.] 

WILLIAM  D.  WHIPPLE,  Respondent,  v.   EMILY  B.  HOP- 
KIN'S  et  al.,  Appellants. 

Affeai.  —  REvncw  of  Obdeb  Denying  New  Trial  —  Affidaytts  wot 
Identified. — ^Affidavits  of  newly  discovered  evidence  printed  in  the 
transcript  upon  appeal,  but  not  identified  as  having  been  the  affi- 
davits used  upon  the  motion  for  a  new  trial,  nor  shoTen  to  have 
been  filed  in  the  court  below,  cannot  be  considered  by  this  court 
upon  appeal  from  the  order  denying  a  new  trial. 

Id. — Bill  of  Exceptions — Pbopeb  Kefusal  of  Settlement — Failubb 
TO  Comply  with  Statute. — Where  the  party  proposing  a  bill  of 
exceptions  refuses  to  adopt  the  amendments,  and  fails  to  present 
the  same  for  settlement  within  the  time  limited  by  section  650  of 
the  Code  of  Civil  Procedure,  without  offering  any  excuse  therefor, 
the  court  is  justified  in  refusing  to  settle  the  bill  when  subsequently 
presented  for  settlement. 
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Id. — Ordeb  Refusing  to  Settle  Bill  of  Exceptions  not  Reviewable 
UPON  Appeal — Mandamus. — If  a  judge  Improperly  refuses  to  set- 
tle a  bill  of  exceptions,  be  may  be  compelled  to  act  by  writ  of  man- 
date, but  bis  refusal  to  act  is  not  an  appealable  order,  and  can- 
not be  reviewed  upon  appeal  from  an  order  of  tbe  court  denying 
a  new  trial,  wbich  must  be  determined  upon  tbe  same  record  as 
tbat  presented  in  tbe  court  blow. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  trial.  E.  S. 
Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Parrish  &  Mossholder,  and  W.  T.  Phipps,  for  Appellants. 

J.  B.  ManniXy  for  Bespondent. 

THE  COUET.— Action  to  quiet  title.  The  plaintiff  had 
judgment,  and  the  defendant,  Horace  A.  Mayhew  and  Mary  J. 
Mayhew,  appeal  from  the  judgment,  and  also  from  an  order  de- 
nying their  motion  for  a  new  trial. 

No  point  is  made  upon  the  appeal  from  the  judgment.  The 
complaint  is  suflficient,  and  the  facts  found  support  the  judg- 
ment. The  motion  for  a  new  trial  was  heard,  as  the  order  deny- 
ing the  motion  recites,  upon  afl&davits  of  newly  discovered  evi- 
dence. Affidavits  are  printed  in  the  transcript,  but  they  are 
in  no  way  identified  as  having  been  the  affidavits  used  upon  the 
hearing  of  the  motion,  nor  does  the  transcript  show  that  they 
were  even  filed  in  the  court  below.  That  they  cannot  be  consid- 
ered by  this  court  has  often  been  decided.  It  is  true  that  the 
court  in  its  orders  denying  the  motion  refers  to  affidavits,  but  not 
in  such  a  way  as  to  identify  these  as  the  affidavits  referred  to. 
(Fish  V.  Benson,  71  Cal.  431.) 

The  defendants  have  also  appealed  from  an  order  refusing  to 
settle  a  bill  of  exceptions.  After  the  decision  upon  the  trial  the 
defendants  served  upon  the  plaintiff  their  proposed  bill  of  ex- 
ceptions February  28,  1896,  to  which  on  March  18,  1896,  the 
plaintiff  proposed  certain  amendments.  No  action  was  taken 
by  the  defendants  for  the  purpose  of  having  the  bill  settled  un- 
til August  21,  1896,  when  they  gave  notice  that  they  would  ask 
the  court  to  disallow  the  amendments  and  settle  the  bill  as  pro- 
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posed  by  them.  Upon  the  objection  of  the  plaintiff,  the  court 
refused  to  settle  the  bill,  upon  the  ground  that  the  defendants 
did  not,  within  ten  days  after  the  service  on  them  of  the  pro- 
posed amendment,  present  it  with  the  amendments  for  settle- 
ment, as  required  by  section  659  of  the  Code  of  Civil  Procedure, 
or  offer  any  excuse  for  not  so  doing.  As  the  defendants  refused 
to  adopt  the  amendments,  they  were  required  under  section  650 
of  the  Code  of  Civil  Procedure,  within  ten  days  after  receiving 
the  proposed  amendments,  to  present  them  with  the  proposed 
bill  to  the  judge  who  tried  the  case,  for  settlement,  upon  five 
days*  notice  to  the  opposite  party,  and  the  failure  to  do  so  justi- 
fied the  court  in  refusing  to  settle  the  bill.  {Henry  v,  Merguire, 
106  Cal.  142.)  In  Pendergrass  v.  Cross,  73  Cal.  475,  the  mov- 
ing party  adopted  the  proposed  amendments,  and  there  was  no 
occasion  to  give  to  the  opposite  party  any  notice  of  settlement. 

Although  this  action  of  the  court  has  been  discussed  in  the 
briefs  of  the  respective  counsel,  we  do  not  wish  to  be  considered 
as  holding  that  the  order  is  appealable.  If  a  judge  improperly  re- 
fuses to  settle  a  proposed  bill  of  exceptions,  he  may  be  compelled 
to  act  by  a  writ  of  mandate,  as  was  done  in  the  case  of  Pender- 
grass  v.  Cross,  supra,  but  his  refusal  to  act  is  not  an  order  which 
may  be  reviewed  on  appeal.  The  impropriety  of  the  prac- 
tice is  seen  by  a  consideration  of  the  record  in  the  pres- 
ent appeal.  The  court,  in  passing  upon  the  motion  for 
a  new  trial,  could  not  consider  any  of  the  matters  set 
forth  in  the  proposed  bill,  and,  as  the  appeal  from  its  order 
denying  a  new  trial  must  be  determined  upon  the  same  record  as 
that  presented  in  the  court  below,  this  court  is  equally  precluded 
from  looking  into  the  proposed  bill.  The  action  of  the  court  in 
reference  to  the  settlement  of  the  bill  is  subsequent  to  the  trial 
of  the  cause,  and,  of  course,  cannot  be  a  ground  for  granting  or 
denying  the  motion  for  a  new  trial.  As  the  superior  court  de- 
nied the  motion  for  a  new  trial,  a  reversal  of  its  order  refusing  to 
settle  the  bill  would  leave  no  function  for  it  to  perform.  There 
can  be  only  one  motion  for  a  new  trial  in  a  cause,  and,  as  that 
was  brought  to  a  hearing  and  decided  by  the  court  before  the 
biU  of  exceptions  was  settled,  and  without  any  objection  on  that 
ground  from  the  moving  party,  any  subsequent  action  by  the 
court  for  the  purpose  of  settling  the  bill  would  be  futile. 
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The  appeal  from  the  order  refusing  to  settle  the  bill  of  excep- 
tions is  dismissed,  and  the  judgment  and  order  denying  a  new 
trial  are  affirmed. 


[S.  F.  No.  669.     Department  One.— December  18,  1897.J 

SAMUEL  lEVINE,  Respondent,  v.  JOHN  A.  PERSY  et  al.. 

Respondents.    P.  C.  MARTIN,  Appellant. 

FOKEGLOaUBE  OF  MOBTOAGE — SXTBORDINATB  LlENS — SaLE  OF   PaBCELS   BY 

MoBTGAOOB — Obdeb  OF  Sale  SUBJECT  TO  JuST  RIGHTS. — The  entire 
rule  established  bj  section  299  of  the  Civil  Code,  respecting  the 
order  of  sale  of  the  mortgaged  premises,  in  case  of  transfer  of 
parcels  thereof,  and  of  subordinate  liens  not  coextensive  with  the 
mortgage,  applies,  under  the  terms  of  the  statute,  only  where  it 
can  be  followed  without  injustice  to  other  persons. 

Id. — Sale  in  Invebse  Obdeb — ^Assumption  of  Mobtgage  Debt  bt  Gran- 
tee.— The  doctrine  of  selling  mortgaged  property,  which  has  been 
alienated  by  the  mortgagor,  in  the  inverse  order  of  alienation,  is 
not  unyielding;  and  where,  upon  a  sale  of  part  of  the  premises, 
the  grantee  has  bound  himself  to  pay  the  mortgage  debt,  or  a  pro- 
portionate part  thereof,  the  portion  purchased  by  him  becomes  in 
his  hands  and  in  the  hands  of  those  holding  under  him  with  notice, 
primarily  chargeable  with  the  mortgage  debt,  or  such  proportionate 
part  thereof  as  he  may  have  agreed  to  pay,  as  against  the  mort- 
gagor, and  as  against  subsequent  purchasers  of  other  parcels  of 
the  mortgaged  premises. 

Id. — Costs — Discbetion — Afpbal. — The  costs  in  an  action  of  foreclos- 
ure are'  in  the  discretion  of  the  court,  and,  where  the  evidence  is 
not  returned  upon  appeal,  it  cannot  be  said  that  there  was  an 
abuse  of  discretion. 

Id. — ^Attobney's  Fees — Stipulation — Limitation  of  Mobtgage  Sb- 
CUBITY. — Where  the  mortgage  purports  only  to  secure  the  payment 
of  a  promissory  note,  and  does  not  purport  to  secure  the  payment 
of  attorney's  fees,  a  stipulation  in  the  mortgage  for  counsel  fees 
at  the  rate  of  ten  per  cent  upon  the  amount  due,  does  not  author- 
ize the  making  of  such  fees  a  Hen  upon  the  property  or  the  inclu- 
sion of  them  in  the  decree  of  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Monte- 
rey County.    N.  A.  Dom,  Judge. 

The  facts  are  stated  in  the  opinion. 

Isaac  Frohman,  for  Appellant. 

J.  K.  Alexander,  for  Respondent  Irvine. 

S.  P.  Geil,  and  John  J.  Wyatt,  for  Respondent  Meeker. 
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SEABLS,  C— This  appeal  is  taken  by  P.  C.  Martin,  one  of 
the  defendants  in  the  above-entitled  cause,  from  a  decree  of  f ore- 
•closure  of  four  mortgages.  The  cause  comes  up  on  the  judg- 
ment-roll, without  any  statement  or  bill  of  exceptions. 

On  the  second  day  of  June,  1890,  the  defendant,  John  A. 
Perry,  being  the  owner  of  five  lots  or  parcels  of  land  situate  in 
Monterey  county,  designated  as  lots  Nob.  10,  11,  55,  56,  and  92 
of  the  Rancho  Buena  Vista,  mortgaged  all  thereof  to  Samuel 
Irvine,  the  plaintiff  herein,  to  secure  the  payment  of  a  promis- 
sory note  for  $4,000  and  interest.  The  mortgage  was  duly  re- 
corded June  9,  1890. 

November  10,  1890,  Perry,  the  mortgagor,  sold  and  conveyed 
all  the  lots  to  defendant  D.  G.  McLean.  Deed  recorded  on  day 
•of  its  date. 

November  26,  1890,  McLean  conveyed  lot  10,  containing  say 
63  acres,  to  defendant  Warren  P.  Meeker.  Deed  recorded  Jan- 
uary 31,  1891.  Meeker,  as  a  part  of  the  consideration  for  the 
conveyance  to  him,  agreed  with  McLean  to  pay  $8  per  acre  on 
said  lot  toward  the  payment  of  plaintiff's  mortgage. 

April  17,  1891,  McLean  conveyed  lot  11  to  defendant  and  ap- 
pellant herein,  P.  C.  Martin.    Deed  recorded  April  28,  1891. 

The  negotiations  for  the  purchase  by  Martin  were  made  by 
and  through  defendant  John  A.  Perry,  who  represented  to  ap- 
pellant Martin  that  he,  Perry,  was  the  owner  of  lot  11,  and  that 
it  was  free  from  encumbrance,  which  fact  was  believed  by 
Martin,  who  had  no  actual  notice  of  plaintiff's  mortgage,  which 
mortgage,  however,  was  of  record.  ^lartin  caused  no  search  of 
the  records  to  be  made  and  made  no  effort  to  ascertain  the  true 
-condition  of  the  title.  Plaintiff  was  not  a  party  to  these  nego- 
tiations and  was  not  cognizant  thereof.  Martin  has  paid  Perry 
$2,400  on  account  of  the  purchase  price  of  lot  11,  and  still  owes 
Tiim,  Perry,  $500  on  account  thereof. 

April  17,  1891,  defendant  McLean  sold  lot  55  to  defendants 
]\rerritt  J.  Hall  and  I.  E.Hall,  and  all  of  lot  56  to  said  Merritt 
J.  Hall. 

November  14,  1891,  defendant  D.  6.  McLean  and  Susan  Mc- 
Lean, his  wife,  conveyed  to  defendant  John  A.  Perry  lot  92. 
Deed  recorded  November  17,  1891. 

January  5,  1892,  John  A.  Perry  conveyed  a  portion  of  said  lot 
CXrX.  Cal.— 23 
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92,  containing  say  fifteen  acres,  and  duly  described,  to  defendant 
Benoist.  Deed  duly  recorded.  The  several  purchasers  enteied 
into  possession  and  have  paid  taxes,  etc.  The  ownership  by  de- 
fendants of  each  of  the  above  enumerated  parcels  of  land  is  sub- 
sequent and  subordinate  to  plaintiff's  mortgage. 

The  findings  are  full  and  explicit,  but  too  lengthy  to  be  de- 
tailed in  full.  The  following  brief  synopsis  will  suffice  for  the 
purposes  of  the  case. 

The  intervenor,  E.  C.  Smith,  is  the  owner,  as  assignee,  of  three 
mortgages  upon  portions  of  the  premises  as  follows :  1.  A  mort- 
gage given  by  M.  J.  Hall  and  I.  E.  Hall  to  D.  G.  McLean  to  se- 
cure a  promissory  note  for  $2,000,  dated  April  17,  1891,  upon 
lot  65;  8.  A  mortgage  dated  April  17,  1891,  executed  by  Merritt 
J.  Hall  to  D.  6.  McLean  upon  lot  56,  to  secure  a  promissory 
note  for  $1,200;  3.  A  mortgage  dated  April  17,  1891,  executed 
by  Prank  C.  Martin,  the  appellant  herein,  to  D.  G.  McLean  upon 
lot  11,  to  secure  a  promissory  note  for  $2,000. 

The  court  found  that  $814.02  was  due  as  principal  and  inter- 
est by  defendant  Meeker  on  his  agreement  made  upon  the  pur- 
chase of  lot  10,  to  pay  $8  per  acre  on  said  lot  10  toward  satisfy- 
ing plaintiff^s  mortgage. 

The  court  entered  a  decree  of  foreclosure  of  the  four  mort- 
gages, holding  that  of  the  plaintiff  Samuel  Irvine  prior  in  time 
and  its  lien  superior  to  the  three  mortgages  held  by  the  inter- 
venor, E.  C.  Smith.  The  decree  provided  for  the  sale  of  the 
lots  separately,  and  in  inverse  order  of  their  alienation,  as  pro- 
vided by  section  2899  of  the  Civil  Code.  The  defendant  F.  C. 
Martin  is  the  only  appellant. 

Lot  11,  owned  by  appellant,  was  ordered  to  be  sold  after  all 
of  the  other  lots,  except  lot  10,  concerning  which  the  decree  is 
as  follows: 

"Sixth.  All  of  lot  ten  (10)  shall  be  sold  for  at  least  the  sum 
of  $814.02,  which  sum  shall  be  applied  to  the  payment  of  the 
amount  due  the  plaintiff,  whether  the  amount  realized  on  the  lots 
sold  theretofore  be  sufficient  or  not,  leaving  the  amount  received 
from  the  sales  of  the  other  property,  in  excess  of  the  amount 
necessary  to  pay  plaintiff,  after  applying  the  said  sum  of  $814.02 
received  from  the  sale  of  lot  ten  (10)  to  the  payment  of  plain- 
tiff's claim,  to  be  apportioned  to  the  payment  of  the  other  mort- 
gages herein  foreclosed/' 
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The  reason  of  this  provision  is  to  be  found  in  the  findings, 
where  it  appears  that  Warren  P.  Meeker,  who  purchased  lot  10, 
as  a  part  of  the  consideraion  for  his  purchase,  agreed  to  pay  oflE 
at  maturity,  or  become  responsible  for  eight  dollars  per  acre  on 
the  land  by  him  purchased  toward  the  satisfaction  of  the  moiir 
gage  of  the  plaintiff.  This  sum  amounted,  as  found  by  the 
court,  to  $814.02,  which  the  court  treated  as  a  charge  on  said  lot 
10,  to  go  toward  the  satisfaction  of  plaintiflFs  first  mortgage  be- 
fore recourse  upon  appellant's  lot  No.  11. 

We  need  not  concern  ourselves  as  to  the  rights  of  the  plaintiff 
and  intervenor  as  between  themselves,  or  as  to  any  of  the  defend- 
ants except  appellant  Martin,  for  the  reason  that  they  are  not 
here  complaining.  Appellants  position  is  briefly  this :  He  pur- 
chased lot  No.  11,  one  of  five  lots,  upon  which  plaintiff  held  a 
mortgage.  He  executed  a  mortgage  upon  his  lot,  which  is  held 
by  intervenor.  The  purchasers  of  two  other  of  the  lots  gave 
mortgages  upon  their  several  lots.  The  mortgagor  of  all  the 
lots  under  the  first  mortgage  had  sold  them  to  sundry  parties. 
Lot  10  was  first  sold.  Appellant's  lot  11  was  next  in  order  of 
sale,  and  the  residue  in  regular  order. 

As  all  the  other  parcels  were  ordered  to  be  sold  in  satisfaction 
of  the  first  mortgage,  prior  to  that  of  appellant,  with  the  single 
exception  of  No.  10,  and,  as  to  that,  it  was  only  the  excess  of  its 
value  over  $814.02  that  was  postponed  to  appellant's  lot,  it  must 
follow  that  appellant  can  have  no  cause  of  complaint  except  as 
to  the  postponement  of  the  sale  of  lot  10,  imtil  after  that  of  his 
own. 

It  is  true  that  section  2899  of  the  Civil  Code  provides  that: 
''Where  one  has  a  lien  upon  several  things,  and  other  persons 
have  subordinate  liens  upon,  or  interests  in,  some  but  not  all  of 
the  same  things,  the  person  having  the  prior  lien,  if  he  can  do 
BO  without  risk  or  loss  to  himself  or  injustice  to  other  persons, 
must  resort  to  the  property  in  the  following  order  on  the  demand 
of  any  party  interested :  1.  To  the  things  upon  which  he  has  an 
exclusive  lien ;  2.  To  the  things  which  are  subject  to  the  fewest 
Bubordinate  liens ;  3.  In  like  manner  inversely  to  the  number  of 
subordinate  liens  upon  the  same  thing;  and  4.  When  several 
things  are  within  one  of  the  foregoing  classes,  and  subject  to 
the  same  number  of  liens,  resort  must  be  had :    ...    6.  To  the 
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things  which  have  been  so  transferred  for  a  valuable  considera- 
tion in  the  inverse  order  of  transfer/' 

This  entire  rule  applies  only  to  those  cases  where  in  the  lan- 
guage of  the  statute  it  can  be  followed  without  "injustice  to 
other  persons/* 

Where,  as  here,  all  of  the  mortgaged  property  has  been  sold  in 
parcels  to  different  parties  at  different  times,  it  would  be  inequi- 
table to  apply  the  rule  as  contended  for  by  appellant.  Had  a 
portion  only  of  the  mortgaged  property  been  sold,  the  appellant, 
as  a  piu^chaser,  would  be  entitled  to  invoke  the  rule  as  against 
the  mortgagor  who  retained  the  residue  thereof.  So,  too,  in 
such  a  case,  the  holder  of  a  subsequent  lien  upon  a  portion  of 
the  property  could  insist  upon  the  application  of  the  rule  as 
against  a  prior  lienholder  and  the  mortgagor. 

As  a  purchaser  of  a  portion  of  the  premises  covered  by  the 
first  mortgage,  the  right  of  appellant  was  to  have  the  property 
sold  on  foreclosure  in  satisfaction  of  such  mortgage  in  the  in- 
verse order  of  its  alienation,  which  is  precisely  what  was  ordered 
by  the  decree. 

It  is  true  that  the  doctrine  of  selling  mortgaged  property 
which  has  been  alienated  by  the  mortgagor  in  the  inverse  order 
of  alienation  is  not  so  unyielding  but  that  it  may  be  controlled 
by  circumstances. 

A  familiar  example  of  this  is  to  be  found  in  cases  where  in  a 
sale  of  a  part  of  the  premises  the  grantee  has  bound  himself 
to  pay  the  mortgage.  In  such  a  case,  the  parcel  thus  purchased 
becomes  in  his  hands,  and  those  holding  under  him  with  notice, 
primarily  chargeable  with  the  mortgage  debt,  as  against  the 
mortgagor  and  grantor  and  as  against  subsequent  purchasers  of 
other  parcels  of  the  mortgaged  premises.  (Jones  on  Mortgages, 
sec.  1626;  3  Pomeroy's  Equity  Jurisprudence,  sec.  1225;  Alvord 
V.  Spring  Valley  Gold  Co.,  106  Cal.  547 ;  Williams  v.  Naftzger, 
103  Cal.  438;  Weyant  v.  Murphy,  78  Cal.  278;  12  Am.  Si  Rep. 
50.)  So  where  the  part  purchased  is  subject  to  a  proportion  of 
the  mortgage  debt,  it  will  be  held  pro  tanto  subject  to  the  same 
rule.  (Jones  on  Mortgages,  sec.  1625,  and  cases  there  cited.) 
That  rule  was  enforced  here  to  the  extent  of  the  $8  per  acre 
agreed  to  be  paid  by  the  purchaser  of  lot  No.  10. 

Again,  it  is  objected  that  Meeker's  land  (lot  No.  10)  was  also 
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liable  for  its  proportion  of  the  costs.  The  costs  were  in  the 
discretion  of  the  court  (Code  Civ.  Proc.,  sec.  1025),  and,  as  we 
have  not  the  evidence  before  us,  we  cannot  say  there  was  any 
abuse  of  discretion. 

Again,  the  decree  is  blank  as  to  plaintiffs  costs,  and  it  is  not 
certain  that  any  were  allowed.  At  any  rate,  if  allowed,  the  costs 
were  to  be  paid  generally  out  of  the  mortgaged  property,  and 
not  by  appellant  specially. 

The  only  other  point  calling  for  notice  is  that  the  counsel  fees 
allowed  by  the  court  were  not  secured  by  the  mortgage. 

A  copy  of  the  mortgage  is  attached  to  the  complaint,  and  con- 
tains the  following  clause  in  reference  to  counsel  fees :  *T!n  case 
any  action  be  brought  to  foreclose  this  mortgage  for  the  recovery 
of  any  sums  which,  may  be  due  thereunder,  counsel  fees  at  the 
rate  of  ten  per  cent  upon  the  amounts  due  shall  be  allowed  and 
paid  whether  judgment  be  recovered  or  not.* 

The  mortgage  purports  to  be  given  "for  the  purpose  of  secur- 
ing the  payment  of  a  promissory  note,  a  copy  whereof  is  as  fol- 
lows," etc. 

The  mortgage  does  not  purport  to  be  given  to  secure  the  pay- 
ment of  these  attorneys'  fees. 

The  case  is  on  all  fours  with  Lee  v.  McCarthy  (Cal.  1894),  35 
Pac.  Eep.  1034.  (See,  also,  Clemens  v.  Luce,  101  Cal.  432; 
Boob  V.  Hall,  107  Cal.  160;  Mason  v.  Luce,  116  Cal.  233.)  The 
allowance  of  the  attorneys'  fees  was  error. 

We  recommend  that  the  cause  be  remanded  with  directions 
to  the  court  below  to  modify  the  judgment  by  striking  therefrom 
the  amount  of  the  attorneys'  fees  allowed;  and  that  in  all  other 
respects  the  judgment  appealed  from  be  affirmed,  and  that  each 
of  the  parties  pay  his  own  costs  on  this  appeal. 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  cause  is 
remanded,  with  directions  to  the  court  below  to  modify  the  judg- 
ment by  striking  therefrom  the  amoimt  of  the  attorneys'  fees 
allowed;  and  that  in  all  other  respects  the  judgment  appealed 
from  is  affirmed,  and  that  each  of  the  parties  pay  his  own  costs 
on  this  appeal. 

Harrison,  J.,  Oaroutte,  J.,  McFarland,  J. 
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On  January  17,  1898,  the  court  rendered  the  following  opin- 
ion of  modification  of  judgment: 

THE  COURT. — The  judgment  heretofore  rendered  herein  is 
modified  by  adding  thereto  a  direction  to  the  superior  court  to 
further  modify  its  judgment  by  directing  that  lot  t«i  (10) 
named  in  the  "sixth"  parcel  of  land  to  be  sold  by  the  sheriff  shall 
be  sold  for  at  least  the  sum  of  $890.74,  instead  of  $814.02,  and 
that  this  sum  of  $890.74  shall  be  applied  to  the  payment  of  the 
amount  due  the  plaintiff,  leaving  the  amount  received  from  the 
sales  of  other  property  after  so  appljring  said  sum  of  $890.74  to 
the  plaintiff's  claim  to  be  apportioned  to  the  payment  of  the 
other  mortgages. 


[8.  F.  No.  1011.     Department  One.— December  18,  1897.] 

PBEDERICK  BALL,  Respondent,  v.  GEORGE  B.  TOLMAN 

et  al.,  Appellants. 

MiioNo  Corporations — 'Rrrvf^  JdofiVQ — Use  of  Dredging  Boat — Fail- 
UBE  TO  Post  Accounts — Statutory  Liabhity  of  Directors. — ^A 
corporation  organized  under  the  laws  of  thb  state  for  the  purpose 
of  mining,  which  oairkd  on  mining  operations  in  the  bed  of  the 
Sacramento  river^  by  the  use  of  a  dredging  boat,  and  appliances 
for  the  purpose  of  extracting  gold  from  the  debris  in  the  bed  of 
the  stream,  is*S^lthln  t^e  provisions  of  the  act  of  April  23,  1880, 
for  the  better  protection,  ol  ,t^e  stockholders  in  such  corporations, 
and  the  fact  that  the  purpose  of  the  corporation  was  very  feebly 
prosecuted,  knil  that  t!h'd  wOrk  dohe  was  without  profit,  cannot  dis- 
pense with  or  «x9iiBe'tke.diBtt^ai|^  of  the  duty  of  the  directors  to 
post  aif  i^ini^ed;^ca^nt.9ir,l>a^nce  sheet  in  the  office  of  the  corpo- 
ration,, as  required  by  toe  terms  of  that  act,  and,  upon  their  entire 
failure'^  to 'do,  they  ate  li«Lble  iiiider  the  statute  to  a  judgment  at 
the  suit  of  ajotdpUioMi^tf  /ii^r  ^tba  .8j4mwof  one  thousand  d<dlais 
liquidated  damages,  as  penalty  for  the  violation  of  that  act. 

Id. — Intentional  FAiLuib;  lov  uDatEcndORS^GAitt  .  Distinguished— Ig- 
norance OF  Law. — ^The  case  of  Eyre  v.  Harmon^  92  041.  680,  in 
^jEe^eq^  t^, ,t)^e, .^cessi;tjr  of  n.^viUfvl  fjad  intentional  violation  of 
,    the  s|4itut^  by  the  divectors  of  a  mining  corporation,  has  no  appli* 
'  "iatton  Vhidi'e'  ther^  is  im'^bVil^  failiire  of  the  directors  to  comply 
'     )  wttiD'Ae^Atainrf^^  iUidtn«r<fa(ets  of  lexmue  atef^t^forthi'or  attempted 
'.  ',  tj^  J^e  ppco.v^d  9lfiieip  ,^iaJl  ttiw..igp9W<^,,?^'f^e,  sl^tifte.     . 

Jp.-rj<iwrRuynw».  ojr  SWyTUTEHPJE^Ai.  AJrDrREWPi4X..4i»,r— ,The  act 
of  April  23,  idSO,  for  the  better  protection  of  "stockholders  in  min- 
ing corporations  is  not  only  penal  in  its  nature,  butf^t  •  ik  Alflo^  reme- 
.l,diiaiaiii'W:4n^ci)  .eQQjpQ^eMoe  KncJ.vailMft.lt*)  stockholders,  and  it 
must  receive  a  construction  with  reference  to  its  beneficent  objects 
as  well  as  to  its  penal  character. 
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Id. — Ikmatebial  Eyidenge  —  Bad  Faith  of  Plaintiff  —  Dischabob 
FROM  Service — Revenge — Knowledge  of  Accounts. — Evidence  of 
letters  of  the  plaintiff  offered  for  the  purpose  of  showing  that  the 
suit  was  brought  in  bad  faith  "solely  to  get  even  with  defendant 
for  removing  him  from  his  berth  of  assistant  superintendent,"  and 
'  not  offered  for  purposes  of  impeachment  of  the  plaintiff  as  a  wit- 
ness or  to  contradict  his  testimony,  was  properly  excluded  as  im- 
material; nor  can  the  fact  that  plaintiff,  by  reason  of  his  connection 
with  the  company,  had  knowledge  of  the  accounts,  and  had  the 
means  of  learning  about  them  after  his  discharge,  excuse  noncom- 
pliance of  the  directors  with  the  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Moses  6.  Cobb,  for  Appellants. 

J.  M.  Lewis,  and  I.  F.  Chapman,  for  Respondent. 

CHIPMAN,  C. — This  action  is  brought  under  the  act  ap- 
proved April  23,  1880,  entitled  "An  act  amendatory  of  an  act  for 
the  better  protection  of  the  stockholders  in  corporations  formed 
under  the  laws  of  the  state  of  California  for  the  purpose  of  car- 
rying on  and  conducting  the  business  of  mining,  approved  March 
30,  1874.'*  Trial  by  the  court,  and  plaintifE  had  judgment  for 
$1,000  liquidated  damages  and  as  penalty  for  the  violation  of 
said  act.  From  the  judgment  and  order  denying  defendants' 
motion  for  a  new  trial  this  appeal  is  taken  on  a  statement  of  the 
case. 

It  appears  from  the  evidence  that  the  corporation  of  which 
defendants  were  directors,  and  in  which  plaintiff  was  a  stock- 
holder, fitted  up  a  boat  for  dredging  for  gold  in  the  sand  in  Oak- 
land creek  (Alameda  county),  but  it  does  not  appear  that  any 
work  was  done  there.  The  boat  was  moved  up  the  Sacramento 
river,  and  the  dredger  operated  more  or  less  in  that  river  near 
and  below  the  mouth  of  the  American  river  during  the  months 
of  January,  February,  and  March,  1896,  and  finally  the  scheme 
was  abandoned  as  a  failure.  Plaintiff  was  employed  as  assistant 
superintendent  about  three  months,  and  ceased  work  as  such  on 
ihe  last  of  January,  1896.     The  only  mining  operations  carried 


360  Ball  v.  Tolican.  [119  Cal. 

on  were  with  the  dredger^  and  the  plan  was  to  elerate  the  mud 
and  sand  from  the  bed  of  the  river  by  an  endless  chain  with 
bnckets  on  it,  and  discharge  the  contents  of  the  backets  in 
screens  on  the  boat,  and  there^  by  an  amalgamator  and  concen- 
trator, save  the  gold  supposed  to  be  in  this  debris.  There  were 
never  any  returns  from  this  mining.  The  books  of  the  secre- 
tary showed  expenditures  of  $617.77,  and  receipts  $759.20,  for 
the  month  of  January;  and  for  the  month  of  February,  disburse- 
ments $345.10,  and  receipts  $319.10.  All  the  receipts  came  from 
subscriptions  of  stockholders.  It  is  not  claimed  by  defendants 
that  they  at  any  time  complied  with  the  statute  by  making  and 
posting  the  itemized  accoimts  or  the  balance  sheet  required  by 
its  provisions. 

1.  Appellants  contend  that  the  dredging  boat  was  merely  ex- 
perimental, and  its  operations  were  not  "mining**  in  the  sense 
of  the  statute  of  1880;  that  the  gathering  of  gold  dust  from  the 
bottom  of  the  Sacramento  river  or  any  other  navigable  stream 
would  not  be  such  "mining;**  that  the  bottoms  of  navigable 
rivers  are  not  the  subject  of  private  appropriation  by  individ- 
uals for  the  purpose  of  mining;  that  the  shores  of  navigable 
rivers  and  the  soil  under  the  rivers  belong  to  the  state  and  not 
to  the  United  States.  We  do  not  feel  called  upon  to  examine 
the  numerous  authorities  submitted  in  support  of  the  foregoing 
propositions. 

It  was  held  in  Francais  v.  Somps,  92  Cal.  503,  that  the  act  in 
question  applies  to  all  corporations  formed  for  the  purpose  of 
carrying  on  and  conducting  the  business  of  mining.  It  is  ad- 
mitted that  the  corporation  here  was  formed  for  that  purpose, 
and  it  is  also  admitted  that  it  carried  on  to  some  extent  the  busi- 
ness for  which  the  company  was  organized,  to  wit,  to  take  gold 
from  the  bed  of  the  Sacramento  river. 

It  is  true  in  this  case,  as  it  was  in  Francais  v.  Somps,  supra, 
that  the  purpose  of  the  corporation  was  very  feebly  prosecuted. 
But  it  was  there  said :  "The  itemized  accounts  or  balance  sheets 
and  reports  would  have  shown  very  little,  but  that  little  might, 
in  some  cases,  be  of  interest  to  stockholders,  and  we  cannot  apply 
the  maxim,  De  minimis  non  curat  lex,  in  this  case,  because  we 
think  the  law  does  care  for  little  things.** 

The  principal  contention  is,  that  the  particular  work  done  by 
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the  company  was  not  "mining/^  and  therefore  appellants  were 
not  called  upon  to  make  any  reports  whatever  under  the  act.  It 
may  be  that  if  a  corporation  formed  for  mining  purposes  should 
engage  in  business  entirely  foreign  to  those  purposes,  and  having 
no  sort  of  relation  to  them,  that  the  act  would  not  require  the 
directors  to  do  those  things  mentioned  in  it.  But  that  was  not 
the  case  here.  The  company  was  organized  "for  the  purpose  of 
securing  and  working  placer  mines,  to  deal  in  mines  and  mining 
claims,  and  the  erection  of  plants  for  working  the  same,  and  to 
do  any  other  business  connected  therewith  as  the  board  of  direc- 
tors shall  deem  necessary.'* 

It  was  held  in  Miles  v.  Woodward,  116  Cal.  308,  that  the  law 
applies  not  only  to  corporations  which  extract  gold  or  silver 
from  ores,  but  equally  to  those  which  extract  it  by  the  methods 
of  placer  or  hydraulic  mining.  Among  the  various  methods  of 
placer  mining  those  of  turning  river  and  creek  channels  to  ex- 
pose the  placers  in  their  beds,  and  of  dredging  the  beds  where  it 
is  impracticable  to  divert  the  channel,  are  well  known  and  rec- 
ognized. Placer  mining  is  simply  extracting  the  gold  from  plac- 
ers, wherever  situated — in  dry  channels  and  in  channels  for  the 
time  filled  with  water;  It  does  not  make  the  process  any  the 
less  placer  mining  that  the  gold  is  found  in  deep  channels,  in 
navigable  streams,  or  in  estuaries  or  creeks  and  rivers  where  the 
sea  ebbs  and  flows.  One  of  the  defendants  testified :  '^e  went 
there  for  the  purpose  of  raising  the  sand  from  the  bottom  of  the 
Sacramento  river  for  the  purpose  of  getting  what  gold  there  was 
out  of  it.**  He  testified  further :  *^e  filed  mining  claims  on  the 
river  and  had  them  recorded.  .  .  .  This  was  all  the  mining 
property  we  had.** 

It  is  immaterial,  if  true,  that  the  river  bed  where  navigable 
was  not  subject  to  location  as  a  mining  daim ;  the  company  did 
mining  there,  or  endeavored  to  do  so,  and  expended  money  of 
the  corporation  in  the  effort;  and  the  requirements  of  the  law  or 
the  consequences  of  its  violation  cannot  be  evaded  by  showing 
that  the  company  was  wrongfully  searching  for  gold  in  a  naviga- 
ble stream.  We  do  not  think  this  view  of  the  statute  extends  it 
beyond  its  obvious  purpose  and  intent,  as  is  claimed  in  appel- 
lant's second  point.  We  are  but  following  a  reasonable  con- 
gtruction  already  given  the  act  in  many  cases. 
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2.  It  is  contended  that  the  violation  of  the  statate  must  be 
willful  and  intentional,  and  that  no  penalty  can  be  incurred  or 
imposed  unless  the  breach  be  with  express  reference  to  violating 
its  terms  or  with  criminal  intent.  This  it  is  claimed  was  so  held 
in  Eyre  v.  Harmon,  92  Cal.  680. 

The  language  and  meaning  of  the  court  upon  the  point,  in  the 
case  cited,  were  to  some  extent  explained  in  Miles  v.  Woodward, 
supra,  in  the  opinion  by  Mr.  Justice  Henshaw.  By  reference  to 
Eyre  v.  Harmon,  supra,  it  will  be  seen  that  a  statement  of  re- 
ceipts and  expenditures,  duly  verified,  was  posted,  and  it  was 
admitted  that  this  statement  was  a  balance  sheet,  and  that  the 
statement  was  posted  for  the  purpose  of  complying  with  the  law 
and  was  in  the  form  used, ever  since  the  passage  of  the  act,  and 
no  stockholder  had  ever  complained  until  that  suit  was  brought 
It  was  in  view  of  these  facts,  the  court  said,  that  section  3  of  the 
act  '^simply  makes  the  directors  liable,  to  the  penalty  named, 
for  a  willful  failure  to  have  such  reports  made  and  accounts 
posted  as  are  referred  to  in  section  1.  If  the  directors  cause  the 
reports  of  the  superintendent  to  be  made,  and  the  monthly  ac- 
counts to  be  posted  as  required  by  the  statute,  the  law  ia  complied 
with ;  otherwise  not,  and  they  incur  the  statutory  penalty  if  this 
failure  to  do  so  was  intentional  on  their  part.** 

It  was  said  in  Schenck  v,  Bandmann,  81  Cal.  231,  where  this 
question  of  intent  was  under  discussion  (and  which  case,  it  was 
said  in  Miles  v.  Woodward,  supra,  should  be  read  with  Eyre  v, 
Harmon,  supra) :  "It  may  be  that  under  possible  circumstances 
the  directors  of  a  corporation,  when  they  have  failed  to  comply 
strictly  with  the  law,  should  be  held  excused;'*  giving  an  «- 
ample  where  circumstances  rendered  compliance  impossible; 
^^but,  if  so,  the  facts  must  be  within  the  knowledge  of  tiie  di- 
rectors who  are  sued  and  should  be  set  forth  and  proved.** 

In  the  case  before  us,  no  attempt  to  comply  with  the  law  waa 
made,  and  there  is  nothing  to  bring  the  appellants  within  the 
facts  appearing  in  Eyre  v.  Harmon,  supra.  The  only  evidence 
offered  excusing  the  admitted  neglect  and  failure  of  defendants 
was  by  way  of  the  following  question  put  to  one  of  the  defend- 
ants as  a  witness :  "What  did  you  know  about  this  mining  stat- 
ute that  plaintiff  now  invokes?**  The  court,  properly  we  think, 
sustained  an  objection  to  the  question.    The  maxim,  "Ignorantia 
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legis  neminem  excusai,"  applies.  Where  there  has  been  an  entire 
failure  to  comply  with  the  law,  the  mere  ignorance  of  the  law 
constitutes  no  exculpation.  The  act  in  question  is  not  only 
penal  in  its  nature,  but  it  is  also  remedial  and  of  much  conse- 
quence and  value  to  stockholders.  (Eyre  v.  Harmon,  supra; 
Shanklin  v.  Gray,  111  Cal.  88.)  It  must  therefore  receive  a  con- 
struction with  reference  to  its  beneficent  objects  as  well  as  to  its 
penal  character. 

3.  The  only  remaining  points  found  in  appellants'  brief  are 
that  the  action  was  not  brought  in  good  faith,  and  that  the  court 
erred  in  excluding  certain  letters  written  by  plaintiff  which,  it 
is  claimed,  would  have  shown  that  the  motive  of  plaintiff  in 
bringing  the  action  "was  solely  to  get  even  with  the  defendants 
for  removing  him  from  his  berth  of  assistant  superintendent.'* 

(a)  It  may  be  true  that  plaintiff  had  knowledge,  by  reason  of 
his  connection  with  the  company,  of  the  accounts  while  he  waa 
in  its  employ,  and  that  he  had  the  means  of  learning  about  them 
after  he  was  discharged  by  going  to  the  books,  but  we  think  that 
such  knowledge  and  means  of  knowledge  would  not  excuse  non- 
compliance with  the  law;  there  may  have  been  other  stockhold- 
ers.   {Shanklin  v.  Gray,  supra.) 

(6)  When  defendants  offered  certain  letters  of  plaintiff  in 
evidence,  counsel  stated  that  his  object  was  to  "show  that  this 
whole  proceeding  was  instituted  by  plaintiff  out  of  revenge/' 
The  Court :  'If  you  wish  to  show  his  animus  you  can  do  that  as 
a  witness.  Tou  can  question  him  as  to  his  felings  toward  the 
parties  on  cross-examination  of  him  as  a  witness,  simply,  but  not 
as  a  party.  If  he  have  a  cause  of  action — ^if  he  was  suing  on  a 
note — it  would  not  be  competent  to  show  that  he  had  any  diflS- 
culties  with  the  defendants.  I  will  sustain  the  objection." 
The  offer  was  not  made  for  purposes  of  impeachment  of  the 
plaintiff  as  a  witness  or  to  contradict  his  testimony.  The 
avowed  purpose  of  counsel  was  to  show  revenge  or  animus,  and 
nothing  more.    We  see  no  6rror  in  the  ruling. 

The  act  of  1880  has  been  often  challenged  in  this  court.  Ef- 
forts have  been  made  to  emasculate  it  by  construction ;  its  consti- 
tutionality and  reasonableness  have  been  assailed,  without  suc- 
cess. No  doubt  it  has  been  used  as  an  engine  of  malice  and  re- 
renge.     Still  its  objects  are  wise  and  praiseworthy  and  tend  to 
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the  protection  of  stockholders  of  corporations.  It  was  amended 
February  26, 1897  (Stats.  1897,  p.  39),  so  as  to  confine  its  opera- 
tion to  corporations  ^Vhose  stock  ]«  listed  and  offered  for  sale  at 
public  exchange,''  and  also  in  certain  cases  to  limit  recoreiy  to 
the  damage  actually  sustained.  The  amendment,  howerer,  came 
too  late  to  serre  the  def  enadnts. 

It  is  recommended  that  the  judgment  and  order  be  afBrmed. 

Searls^  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  afOrmed. 

Harrison,  J.,  Oaroutte,  J.,  McFarland,  J. 

Hearing  in  Bank  denied. 


[Sac.  No.  285.    In  Banlc-rDeoember  18,  1897.] 

IDA  F.  LEE,  Executrix,  etc.,  Respondent,  v.  M.  B.  MTJRPHT 
et  al.,  Appellants. 

Tbial — Submission  of  Cause — Amendment  or  Complaint — Discre- 
tion.— The  power  given  under  section  473  of  the  Code  of  Civi! 
Procedure  to  aUow  amendments  in  the  interest  of  justice,  is  in 
the  discretion  of  the  trial  court;  and  the  appellate  court  will  not 
disturb  the  allowance  of  an  amendment  to  the  complaint  made 
by  the  trial  court,  after  the  submission  of  the  cause,  where  no  abuse 
of  discretion  appears. 

Id. — Continuation  of  Tbial — Fubtheb  Testimony  of  Plaintiff — ^Mo- 
tion TO  Strike  Out — Objection  too  Broad— Dibcbetion. — Where 
the  complaint  was  amended  after  the  submission  of  the  cause,  and 
the  trial  was  then  continued  for  further  hearing  of  evidence,  a  mo- 
tion to  strike  out  all  further  testimony  given  by  the  plaintiff  in 
support  of  the  amended  complaint,  as  showing  in  contradiction  of 
the  affidavit  for  the  amendment  that  the  facts  testified  to  were  all 
previously  known,  is  properly  denied  on  account  of  the  objection 
being  too  broad,  where  a  portion  of  the  testimony  given  tended  to 
establish  other  and  independent  facts;  and  it  was  matter  in  the 
discretion  of  the  court  as  to  what  further  relevant  testimony  to 
allow. 

FOBEOLOSUBB  OF    MOBTOAGE — EVIDENCE — MORTGAGE     NOT     PBOFEBLT    Re- 

coBDED — General  Objection  of  Advebbe  Claimant — Failubb  tx) 
Except — Waiveb. — In  an  action  to  foreclose  a  mortgage,  which  is 
not  properly  recorded,  the  mortgage  is  admissible  in  evidence  aa 
against  the  mortgagor;  and  it  is  incumbent  upon  one  claiming  ad- 
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veraely  to  the  mortgage,  who  objects  to  its  admission  in  evidence, 
to  point  out  speciflcally  the  ground  of  objection  thereto;  and 
where  the  objection  interposed  by  the  adverse  claimant  was  a  mere 
general  objection  to  the  mortgage  as  irrelevant,  immaterial,  and 
incompetent,  without  pointing  out  wherein  it  was  such  as  against 
the  objector,  and  no  exception  was  taken  to  the  ruling  admitting 
the  mortgage  in  evidence,  all  objection  thereto  by  such  adverse 
claimant  is  waived. 
Td. — Void  Acknowledgment  of  Mobtgaoe — Mobtgageb  Actino  as   So- 

TABY  —  PbBBUMPTION      OF     IDENTITY — RECORD    NOT    CONBTBUOTIVE 

Notice. — ^An  acknowledgment  of  a  mortgage  made  before  a  notary 
public  bearing  the  same  identical  name  with  that  of  the  mort- 
gagee, and  made  in  the  county  of  the  residence  of  both  parties,  must 
be  presumed,  from  the  identity  of  name,  to  have  been  taken  before 
the  mortgagee  as  a  notary  public,  in  the  absence  of  proof  to  the 
contrary;  and  an  acknowledgment  so  taken  is  void,  and  does  not 
authorize  any  record  of  the  mortgage,  and  the  record  thereof  does 
not  impart  constructive  notice  to  third  parties  of  the  rights  of  the 
mortgagee. 

Id. — ^Homestead  Claim  by  Wife  of  Mobtoagob — Pbiobity  to  Unbe- 
coBDED  MoBTGAGE — ACTUAL  NoTioE  Immatekial. — The  rights  of  a 
homestead  claimant  are  statutory,  and  are  not  subject  to  the  ap- 
plication of  the  general  principles  of  equity  respecting  actual  no- 
tice to  purchasers,  nor  is  the  homestead  subject  to  forced  sale  un- 
der a  mortgage,  unless  it  was  properly  executed  and  recorded  before 
the  declaration  of  homestead  was  filed  for  record;  and  where  tho 
record  of  the  mortgage  was  unauthorized  and  void,  it  must  be 
treated  as  though  not  recorded,  and  a  subsequent  homestead  claim 
filed  by  the  wife  of  the  mortgagor  has  validity  and  priority  over 
the  mortgage,  notwithstanding  she  had  actual  notice  of  the  mort- 
gage. 

Id. — Mobtoage  fob  Pubchase  Money — Vendob's  Lien — Waiveb — Ex- 
emption OF  Homestead. — Although  the  homestead  is  not  exempt 
from  forced  sale  as  against  a  vendor's  lien  upon  the  homestead, 
yet  where  a  mortgage  is  taken  for  the  purchase  money,  tlie  vend- 
or's lien  is  thereby  waived,  and  the  homestead  is  exempt  from  ex- 
ecution, as  against  any  mortgage  upon  the  premises  which  was 
not  recorded  before  the  declaration  of  homestead  was  filed,  not- 
withstanding such  mortgage  may  have  been  given  for  the  purchase 
money. 

Id — Equitable  Lien  fob  Pubchase  Money — Maxim. — Under  sec- 
tion 1241  of  the  Civil  Code  an  equitable  lien  for  purchase  money, 
as  distinguished  from  a  vendor's  lien,  is  not  chargeable  upon  the 
homestead. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sutter 
County  and  from  an  order  denying  a  new  trial.  E.  A.  Davis, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Martin  Devine,  and  A.  A.  De  Ligne,  for  Appellants. 

W.  T.  Phipps,  for  Eespondent. 
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CHIPMAN,  C— On  March  11,  1892,  the  defendant,  M.  E. 
Murphy,  executed  a  promissory  note  for  fourteen  hundred  dol- 
lars to  W.  H.  Lee,  plaintiff's  testator  (and  husband),  and  on  the 
same  day  he  executed  a  mortgage  on  the  premises  described  in 
the  complaint  to  said  Lee,  to  secure  the  payment  of  said  note. 
The  mortgage  was  acknowledged  by  Murphy  before  Lee,  the 
mortgagee,  and  the  name  of  the  mortgagee  given  in  the  mort- 
gage and  the  name  of  the  notary  were  identical. 

The  consideration  of  this  note  was  money  paid  by  said  Lee  to 
one  A.  K.  Boutwell,  at  the  request  of  said  Murphy,  as  the  pur- 
chase price  of  the  land  described  in  the  mortgage.  The  deed 
was  made  direct  from  Boutwell  to  Murphy,  and  as  a  part  of  the 
transaction  Murphy  mortgaged  the  premises  to  Lee  as  security 
for  the  purchase  price  paid  to  Boutwell. 

The. deed  bore  the  same  date  as  the  mortgage,  and  was  re- 
corded March  12,  1892,  twenty-three  minutes  past  nine  o'clock 
A.  M.  The  mortgage  was  recorded  the  same  day  seven  minutes 
later. 

On  the  twenty-fourth  day  of  September,  1896,  the  defendant, 
Rachel  Murphy,  filed  in  the  office  of  the  county  recorder  of  Sut- 
ton county  a  homestead  on  the  mortgaged  premises. 

On  the  eighth  day  of  November,  1895,  plaintiff  brought  this 
action  to  foreclose  said  mortgage,  making  M.  E.  Murphy  and  his 
wife,  Rachel,  defendants.  The  cause  was  tried  by  the  court,  and 
judgment  was  rendered  for  plaintiff.  The  defendant,  Rachel 
Murphy,  appeals  from  the  judgment,  from  the  order  denying 
defendant's  motion  to  vacate  and  set  aside  the  judgment,  and  for 
a  new  trial.  The  defense  set  up  in  the  answer  and  relied  on 
here  is  the  homestead  of  defendant  Rachel  Murphy. 

Considerable  space  is  given  in  the  recorS  and  in  briefs  of  coun- 
sel as  to  the  alleged  error  of  the  court  in  allowing  plaintiff  to 
amend  her  complaint  after  having  gone  to  trial  and  submitted 
the  case  for  decision.  One  of  the  amendments  allowed  was  to 
the  effect  that  the  money  loaned  to  Murphy  was  the  purchase 
money  paid  for  the  land  mortgaged.  Defendant  moved  to 
strike  this  amended  complaint  from  the  files  and  to  vacate  and 
set  aside  the  order  granting  plaintiff  leave  to  amend,  which 
motion  was  denied  and  defendant  excepted.  The  power  given 
under  section  473  of  the   Code   of   Civil   Procedure   to   allow 
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amendments  in  the  interest  of  justice  is  nniformly  held  to  be 
within  the  discretion  of  the  trial  court,  and  it  has  been  frequent- 
ly held  that  this  court  will  not  disturb  the  action  of  the  trial 
court,  except  where  an  abuse  of  that  discretion  is  shown.  It  is 
unusual  to  find  it  necessary  to  amend  the  complaint  after  a  case 
has  been  submitted,  but  I  find  no  limitation  as  to  the  time  be- 
fore judgment  entered  when  the  power  of  the  court  ceases,  and 
even  after  judgment  it  may  be  exercised  for  the  relief  of  a  party 
where  the  judgment  resxdts  from  mistake,  inadyertance,  sur- 
prise^ or  excusable  ne^ect. 

The  plaintiff  was  called  as  a  witness  in  her  own  behalf  and  tes- 
tifie'l  at  considerable  length  to  several  different  relevant  matters, 
•t  the  conclusion  of  which  defendant  moved  to  strike  out 
her  entire  testimony  on  the  ground  that  in  her  affidavit,  upon 
which  permission  was  given  to  take  further  testimony  in  support 
of  the  amended  complaint^  she  stated  that  she  had  discovered 
new  facts,  whereas  her  testimony  showed  she  must  have  known 
these  facts  all  the  time.  The  motion  was  denied,  and  this  is  as- 
signed as  error.  Her  testimony  was  not  confined  entirely  to 
facts  of  which  she  showed  she  had  previous  knowledge.  The 
objection  was  too  broad.  Her  testimony  tended  to  establish 
other  and  independent  facts.  Besides,  it  was  a  matter  largely 
in  the  discretion  of  the  court  as  to  what  further  relevant  testi- 
mony to  allow.  The  record  shows  that  ^it  was  agreed  that  this 
hearing  should  be  considered  a  continuation  of  the  trial  of  the 
case  had  on  December  13,  1895.'' 

When  the  mortgage  was  offered  in  evidence  by  plaintiff,  de- 
fendant Sachel  Murphy  objected  to  it  as  irrelevant,  immaterial, 
and  incompetent.  The  objection  was  overruled,  and  this  ruling 
is  specified  as  error.  It  does  not  appear  from  the  transcript  that 
an  execution  was  taken  to  the  ruling.  The  mortgage  was  clearly 
admissible  as  to  defendant  M.  E.  Murphy,  the  mortgagor,  and, 
being  so,  it  was  incumbent  upon  defendant  in  making  this  gene- 
ral objection  to  point  out  specifically  wherein  the  evidence  would 
be  irrelevant,  immaterial,  or  incompetent.  (Thompson  v,  Thorn- 
ton, 60  Cal.  UZyBrumley  v,  Flint,  87  Cal.  471;  Crocker  v.  Cwr- 
penier,  98  Cal.  418.)  But  the  defendant  did  not  except,  and  the 
objection  must  be  deemed  to  have  been  waived.  (McCartney  v. 
Fitz  Henry,  16  Cal.  184;  Turner  v.  Tuolumne  etc.  Co.,  25  Cal. 
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397;  Keeran  v.  Griffith,  34  Cal.  580;  Russell  v.  Dennison,  45 
Cal.  338.) 

The  mortgage,  however,  is  before  us,  having  been  offered  by 
plaintiff  and  admitted  by  the  court,  and  the  fact  was  also  shown 
that  the  mortgagee,  W.  H.  Lee,  now  deceased,  was  the  notary 
before  whom  it  was  acknowledged.  There  is  no  evidence,  how- 
ever, that  defendant  Bachel  Murphy  knew  that  it  was  acknowl- 
edged before  the  mortgagee,  except  such  as  would  be  imparted, 
by  the  identity  of  the  name  of  the  notary  and  the  mortgagee,  but 
there  is  evidence,  and  the  court  so  found,  tending  io  show  that 
she  had  actual  knowledge  of  the  mortgage  prior  to  filing  her 
homestead. 

This  brings  us  to  consider  defendants'  points:  1.  That  the 
mortgage  upon  its  face  shows  it  was  acknowledged  by  the  mort- 
gagee ;  2.  That  therefore  the  mortgage  was  not  entitled  to  rec- 
ord, and  is  to  be  deemed  not  recorded;  and  3.  That  actual 
knowledge  of  the  mortgage  by  appellant  would  not  prevent  her 
from  filing  a  homestead  that  would  have  priority  of  the  mort- 
gage. 

1.  Does  the  identity  of  the  name  with  that  of  the  mortgagee 
raise  the  presumption  of  the  identity  of  person? 

Section  1963,  subdivision  25,  of  the  Code  of  Civil  Procedure 
declares  that  certain  presumptions  are  satisfactory,  if  uncontra- 
dicted, and,  among  them^  '^identity  of  person  from  identic  of 
name.'* 

In  Thompson  v.  Manrow,  1  Cal.  428,  defendant  was  sued  in 
this  state  as  John  P.  Manrow  upon  a  judgment  entered  against 
John  P.  Manrow  in  the  city  of  New  York.  There  was  no  proof 
that  they  were  the  same  persons.  It  was  held  that  prima  fade 
the  defendant  was  the  same  person  mentioned  in  the  judgment 
(See  1  Qreenleaf  on  Evidence,  sec.  575,  note  3.) 

In  Mott  V.  Smith,  16  Cal.  534,  it  was  held  that  the  deed,  from 
the  identity  of  names,  and  by  its  reference  to  the  source  of  title, 
contains  sufficient  prima  facie  evidence  as  to  identity  of  person 
to  admit  it  in  evidence,  and  that  before  additional  proof  of  such 
identity  could  be  required,  some  circumstances  must  be  shown 
to  create  doubts  upon  that  point. 

In  Carleton  v,  Townsend,  28  Cal.  219,  it  was  held  that  a  deed 
offered  in  evidence  to  show  the  transmission  of  title  from  a  for- 
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mer  grantee,  in  which  the  name  is  identical  with  that  of  the 
grantee  in  the  older  deed,  is  prima  facie  evidence  that  the  two 
persons  are  the  same,  even  though  the  two  deeds  recite,  the  resi- 
dence of  the  person  to  be  at  different  places. 

In  D<mgla8  v.  DaJcin,  46  Cal.  49,  it  was  held,  where  William  J. 
Douglas  was  plaintijQE  in  an  action  for  rent,  and  the  defendant 
set  up  a  judgment  obtained  in  another  court  against  William  J. 
Douglas  without  averring  identity,  that  the  identity  of  the  par- 
ties is  to  be  presumed  from  the  identity  of  names. 

In  Stapleton  v.  Pease,  2  Mont.  550,  a  declaratory  statement  re- 
lating to  a  mining  claim  was  made,  under  oath,  before  William 
Peck,  county  recorder.  It  was  contended  that  there  was  no 
proof  that  the  William  Peck  who  testified  as  to  his  signature  was 
W^illiam  Peck,  the  county  recorder.  The  court  said  such  proof 
was  not  necessary;  that  identity  of  names  is  prima  facie  evidence 
of  identity  of  persons ;  that  the  burden  of  proof  was  upon  appel- 
lants, if  they  disputed  the  identity  of  William  Peck,  the  witness, 
and  William  Peck,  the  recorder,  to  establish  the  fact.  In  all 
ordinary  cases  the  rule  would  be  a  perfectly  safe  one  and  it  woxdd 
seldom  happen  that  the  party  relying  on  nonidentity  of  the  per- 
son coidd  not  easily  prove  the  fact. 

The  mortgage  was  between  two  residents  of  the  same  county, 

.  was  executed  and  acknowledged  in  that  county,  and  the  names 

on  the  face  of  the  instrument  were  the  same.     I  think  this  was 

prima  fade  evidence  that  the  names  related  to  one  and  the  same 

person. 

2.  I  am  not  aware  of  any  statute  law  in  this  state  prohibiting 
a  notary  from  taking  the  acknowledgment  of  a  conveyance  of 
property  in  which  he  has  an  interest.  We  must,  therefore,  re- 
sort to  the  general  law  upon  that  subject,  and  it  is  uniform  that 
no  such  thing  can  be  legally  lone.  Mr.  Justice  Temple  said  in 
Merced  Bank  v.  Rosenthal,  99  Cal.  39 :  ^'Where  the  only  eflEect  of 
the  acknowledgment  is  to  impart  notice  by  recording  the  deed, 
it  would  seem  that  to  be  void  it  must  appear  on  the  face  of  he 
instnmient.'^  We  have  seen  that  the  identity  of  the  name  of 
the  mortgagee  and  the  notary  in  the  case  before  us  raised  the 
presumption  of  identity  of  persons,  and  did,  therefore,  appear  on 
the  face  of  the  mortgage.  It  was  further  said  in  the  case  last 
referred  to:  "It  has  been  held  that  an  acknowledgment  before 
OXIX.  Cal.— 24 
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the  grantee  of  a  deed  is  void/'  I  have  examined  a  great  num- 
ber of  cases  upon  this  point  and  find  no  disagreement.  In  WH- 
son  V.  Traer,  20  Iowa,  231,  it  was  said :  *'It  might,  with  some 
show  of  reason,  be  claimed  that,  since  the  acknowledgment  is 
regular  in  form,  and  identity  of  the  grantee  with  the  officers 
taking  it  being  always  a  matter  to  be  shown  aJiunde,  ....  the 
better  rule  would  be  to  hold  the  record  regular  and  imparting 
notice,  and  leave  to  third  parties  the  right  to  avoid  both  the  rec- 
ord and  instrument  by  showing  fraud  in  fact,  if  any  existed. 
But  a  more  critical  examination  of  the  question  will  show  that 
such  a  rule  would  leave  a  broad  door  open  to  the  perpetration  of 
frauds,  and  tend  greatly  to  unsettle  the  verity  of  our  public  rec- 
ords and  defeat  the  purposes  of  our  registration  laws.  It  is  al- 
ways within  the  power  of  parties  to  secure  a  disinterested  officer 
to  take  an  acknowledgment,  and  it  is  certainly  no  hardship  to 
require  them  to  do  so.  There  is  no  reason  why  the  fundamental 
rule,  which  prohibits  a  person  from  being  a  judge  in  his  o\m 
case,  or  an  executive  officer  in  his  own  behalf,  should  not  apply 
to  this  class  of  executive,  semijudicial  duties.  To  hold  that  & 
party  beneficially  interested  in  an  instrument  is  incapable  of  tak- 
ing or  certifying  an  acknowledgment  of  it,  cannot  work  any  pos- 
sible injury  to  anyone,  while  it  will  keep  closed  a  door  of  tempta- 
tion, at  least,  to  fraud  and  oppression." 

And  it  was  held  that  "the  acknowledgment  was  void  and  did 
not  authorize  the  record  of  the  instrument,  and,  as  a  consequence 
such  record  did  not  impart  any  notice  to  third  persons  of  the 
mortgagee's  right  imder  it,  but,  as  between  the  parties  to  it,  the 
mortgage  is  in  full  force  and  of  binding  efficacy."  To  like  effect 
are  Brown  v,  Moore,  38  Tex.  645 ;  Broesbeck  v,  Seeley,  13  Mich. 
329;  Stevens  v,  Hampton,  46  Mo.  404;  Wasson  v.  Connor^  54 
Miss.  351;  Davis  v.  Beazley,  75  Va.  491;  Bowden  v.  Parrish,  86 
Va.  67;  19  Am.  St.  Rep.  873;  Withers  v.  Baird,  7  Watts,  227; 
32  Am.  Dec.  754.  See,  also,  Devlin  on  Deeds,  sees.  476,  477; 
Proffatt  on  Notaries,  2d  ed.,  sees.  42,  43;  Webb  on  Record  of 
Title,  sec.  67.) 

If  these  decisions  lead  to  a  right  conclusion,  and  I  think  they 
do,  the  record  of  the  mortgage  imparted  no  knowledge  or  notice 
to  defendant,  and  the  acknowledgment  was  void. 

Plaintiff  suggests  that  there  was  a  literal  compliance  with  the 
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statute  because  the  mortgage  was  executed  and  was  recorded,  and 
that,  as  the  object  of  the  record  is  to  impart  notice,  it  is  immate- 
rial if  the  acknowledgment  was  void,  for  appellant  had  actual 
notice  of  the  mortgage.  But  without  a  valid  acknowledgment  it 
was  not  entitled  to  be  recorded,  and,  as  we  have  seen,  must  be 
treated  as  though  not  recorded.  Something  more  than  notice 
is  required,  as  we  shall  see  later  on. 

3.  We  have,  then,  as  to  appellant,  an  unrecorded  mortgage, 
executed  prior  to  her  homestead,  of  which  she  had  victual  notice. 
It  is  a  mortgage,  too,  given  to  secure  the  purchase  money  paid 
for  the  land  claimed  by  her  under  the  homestead.  Is  she  bound 
by  this  mortgage?  By  section  1217  of  the  Civil'  Code,  it  is  pro- 
vided that  "an  unrecorded  instrument  is  valid  as  between  the 
parties  thereto  and  those  who  have  notice  thereof." 

Under  this  section  an  unrecorded  instrument  is  good  as  against 
a  subsequent  purchaser  or  mortgagee  having  actual  notice  of  the 
unrecorded  instrument.  A  mortgage  is  an  instrument,  and,  if 
no  statute  stood  in  the  way,  I  can  see  no  reason  why  it  would 
not  be  valid  as  against  a  homestead  filed  by  a  person  having  no- 
tice of  the  mortgage. 

But  section  1241  of  the  same  code  is  invoked  to  show  that 
homesteads  are  not  controlled  by  section  1217.  The  section 
reads:  "The  homestead  is  subject  to  execution  or  forced  sale  in 
satisfaction  of  judgments  obtained;  ....  4.  On  debts  secured 
by  mortgages  upon  the  premises,  executed  and  recorded  before 
the  declaration  of  homestead  was  filed  for  record." 

Two  cases  are  cited  to  support  appellant's  contention :  Ontario 
Bank  v,  Gerry,  91  Cal.  94;  and  First  Nat,  Bank  v,  Bruce,  94  Cal. 
77.  In  neither  one  of  these  cases  had  there  been  any  record 
made  of  the  mortgage  or  lien,  or  attempted  to  be  made.  In 
both  cases  it  was  found  as  a  fact  that  the  wife  had  no  actual 
notice  of  the  mortgage,  nor  was  the  question  of  the  pur- 
chase price  of  the  land  raised.  It  is  not  to  be  overlooked, 
however,  that  the  language  of  the  court  points  strongly  to  the 
conclusion  that  even  actual  knowledge  by  the  wife  of  a  previous 
unrecorded  mortgage  by  the  husband  would  not  shut  off  her  right 
to  declare  a  homestead.  Mr.  Justice  McParland  in  Ontario  Bank 
V.  Gerry,  supra,  said:  "But  the  doctrine  that  unrecorded  deeds 
and  mortgages  are  good,  except  as  against  subsequent  purchasers 
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for  a  valuable  consideration  does  not  apply  to  homesteads.  Bights 
to  homesteads  are  defined  by  the  provisions  of  the  code  which  di- 
rectly deal  with  that  subject.  The  doctrine  bearing  upon  con- 
veyances made  to  hinder,  delay,  or  defraud  creditors  has  no  ap- 
plication to  the  creation  of  a  homestead/  and  a  declaration  of  a 
homestead  is  not  a  'conveyance^  as  that  word  is  used  generally 
in  the  code.  Section  1241  of  the  Civil  Code  enumerates  the  cases 
where  a  homestead  may  be  taken  for  a  debt,  and  it  can  be  so 
taken  in  no  other  instance.  The  only  subdivision  of  that  sec- 
tion upon  which  respondent  could  rest  with  any  plausibility  is 
the  fourth,  which  is  as  follows :  'On  debts  secured  by  mort- 
gages on  the  premises,  executed  and  recorded  before  the  dec- 
laration was  filed  for  record.'  It  makes  no  diflEerence  that  the 
mortgage  (if  it  was  a  mortgage  on  the  land)  in  the  case  at  bar 
was  executed  by  the  husband  before  the  l^al  title  vested  in 
the  wife;  the  mortgage  was  not  recorded  ^before  the  declaration 
of  homstead  was  filed/  and  therefore  cannot  be  enforced  against 
the  wife's  claim  of  homestead." 

By  section  1241  of  the  Civil  Code,  the  homestead  is  subject  to 
forced  sale  in  satisfaction  of  judgment  obtained  on  vendor's  liens 
upon  the  premises.  The  complaint  sets  out  the  facts  creating 
what  may  be  claimed  to  be  a  vendor's  lien,  or  lien  for  the  pur- 
chase money. 

The  homestead  act  of  April  21,  1851  (Stats.  1851,  p.  296)  de- 
scribed this  lien  as  a  "vendor's  lien."  The  act  of  March  13,  1860 
(Stats.  1860,  p.  87),  described  it  as  a  'lien  for  purchase  money." 
The  act  of  May  12,  1862  (Stats.  1862,  p.  519),  described  it  as  a 
"vendor's  lien,"  and  it  has  continued  to  be  described  ever  since 
as  a  "vendor's  lien."    Does  a  vendor's  lien  exist  here  ? 

Our  statute  reads  as  follows :  "One  who  sells  real  property  has 
a  vendor's  lien  thereon,  independent  of  possession,  for  so  much 
of  the  price  as  remains  unpaid  and  unsecured  otherwise  than  by 
the  personal  obligation  of  tiie  buyer."   (Civ.  Code,  sec.  3046.) 

The  vendor's  lien,  if  any  existed,  was  waived  by  the  giving  of 
the  mortgage.  (Overton  on  Liens,  672-76;  Jones  on  Liens,  sec 
1073,  et  seq.)  The  purchase  money  was  not  "unsecured  otherwise 
than  by  the  personal  obligations  of  the  buyer." 

Bespondent  also  claims  a  lien  for  the  purchase  money  superior 
to  the  homestead.     There  is  an  equitable  lien  of  this  character 
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enforceable  in  a  proper  case  and  in  respect  of  this  lien  the  doc- 
trine of  waiver  seems  not  to  be  the  same  as  in  the  case  of  vendor^s 
lien.  But  section  1241  of  the  Civil  Code  does  not  include  the 
purchase  money  mortgage  or  lien  among  the  exceptions.  The 
only  mortgage  there  mentioned  is  one  executed  and  recorded, 
and,  among  the  liens  enumerated,  the  purchase  money  lien  is  not 
mentioned.  It  was  included  in  the  act  of  1860,  supra,  but  was 
dropped  out  and  the  vendor's  lien  substituted  in  the  act  of  1862, 
isupra,  and  is  now  a  vendor's  lien.  These  two  liens  have  some 
features  in  common,  but  are  not  identical.  The  vendor's  lien 
mentioned  in  section  1241,  supra,  is  the  same  lien  mentioned  in 
section  3046,  supra.  If  the  legislature  had  intended  to  include 
both  in  the  exceptions,  it  would  have  done  so  in  terms.  Inclusio 
unius  est  exclusio  alierius. 

I  think  it  is  settled  law  in  this  state  that  the  homestead  can 
be  made  subject  to  execution  and  forced  sale,  in  satisfaction  of 
judgments  obtained,  in  no  other  instances  than  those  pointed 
out  in  section  1241  of  the  Civil  Code.  In  Richards  v.  Shear,  70 
Cal.  187,  it  was  undertaken  to  enforce  a  materialman's  lien  for 
materials  furnished  in  the  erection  of  a  building  upon  the  home- 
stead premises.  The  right  was  denied,  and  the  court  said :  ''Where 
the  legislature  has  undertaken  to  deal  with  the  subject,  and  has 
declared  from  what  the  homestead  shall  be  exempt  and  with  what 
it  shall  be  charged,  it  only  remains  for  the  court  to  give  effect 
to  its  provisions.  Admittedly,  the  language  of  the  section  of 
the  code  specifying  in  what  instances  the  homestead  shall  be  sub- 
ject to  execution  and  forced  sale  does  not  include  the  liens  of 
materialmen." 

This  case  was  decided  in  July,  1886,  and  on  March  9, 1887,  the 
legislature  amended  the  act  to  include  "contractors,  subcontrac- 
tors, artisans,  architects,  builders,  laborers  of  every  class,  and 
materialmen." 

The  same  question  came  up  again  in  Walsh  v.  McMenomy,  74 
Cal.  356,  where  an  attempt  was  made  to  foreclose  a  mechanic's 
lien  in  favor  of  a  materialman  and  for  labor  performed.  The 
transactions  took  place  before  March  9,  1887.  Plaintiff  furnish- 
ed material  and  performed  work  imder  a  contract  with  the  hus- 
band, of  which  the  wife  had  knowledge  and  to  which  she  con- 
sented, and  at  a  time  when  no  homestead  right  had  attached;  the 
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homestead  was  filed  after  the  material  was  furnished  and  the 
work  performed.  It  was  here  again  held  that  the  homestead 
could  only  be  sold  under  execution  or  forced  sale  in  the  excepted 
cases  mentioned  in  the  Civil  Code,  and  this  notwithstanding  the 
provisions  of  the  mechanics'  lien  law  giving  a  lien  in  just  such 
a  case. 

Article  XVII,  section  1,  of  our  state  constitution  provides  as 
follows :  "The  legislature  shall  protect,  by  law,  from  forced  sale 
a  certain  portion  of  the  homestead  and  other  property  of  all 
Leads  of  families.''  Here  is  the  direct  mandate  of  the  people 
acting  in  their  sovereign  capacity  requiring  the  legislature  to  pro- 
tect the  homestead  from  forced  sale.  Of  what  the  homestead 
shall  consist,  and  how  it  shall  be  protected  from  forced  sale,  are 
matters  left  with  the  legislature  to  determine.  The  courts  have 
no  power  to  increase  or  diminish  the  homestead,  nor  to  say  when 
it  shall  or  shall  not  be  subject  to  forced  sale.  The  legislature  has 
from  time  to  time  so  amended  the  law  as  to  make  the  homestead 
subject  to  certain  liens  not  previously  protected;  if  the  case  of 
an  unrecorded  mortgage  of  which  the  husband  or  wife  has  actual 
notice  is  to  be  added  to  the  exceptions,  or  if  a  lien  for  the  pur- 
chase money  is  to  be  included  with  that  of  the  vendor,  it  must 
be  done  by  the  legislature  and  not  by  the  courts. 

I  confess  to  having  reached  this  conclusion  with  great  reluc- 
tance in  this  particular  case,  for  natural  justice  would  seem  to 
demand  that  defendants  should  pay  the  purchase  price  of  their 
home  before  being  permitted  to  take  shelter  under  the  home- 
stead law;  but  the  courts  are  powerless  to  afford  any  relief.  Be- 
sides, it  must  be  admitted  that  plaintiff's  testator  was  not  wholly 
blameless.  As  a  notary  public  he  ought  to  have  known  that  he 
could  not  legally  certify  to  the  acknowledgment  of  a  deed  con- 
veying or  mortgaging  land  to  himself. 

I  have  not  overlooked  the  equitable  consideration  so  persua- 
sive in  this  case  and  so  ably  presented  by  counsel  for  respond- 
ent, but  they  all  proceed  from  the  assumption  that  the  case  is 
one  for  the  application  of  general  principles  of  equitable  cogni- 
zance, whereas  it  is  hedged  in  and  controlled  entirely  by  l^sla- 
tive  enactment. 

It  is  recommended  that  the  judgment  and  the  order  denying 
a  new  trial  be  reversed,  and  that  in  any  subsequent  proceedings 
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the  homestead  rights  of  appellant  be  given  priority  to  plaintiffs 
mortgage. 

Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  the  order  den3ring  a  new  trial  are  reversed,  and  in  subsequent 
proceedings  the  homestead  right  of  appellant  be  given  priority 
to  plaintiff's  mortgage. 

McFariand,  J.,        Garoutte,  J.,        Harrison,  J. 

Temple,  J.,  Henshaw,  J. 

Eehearing  denied. 

Upon  the  denial  of  the  application  for  a  rehearing  the  follow- 
ing opinion  was  filed  on  the  18th  of  January,  1898 : 

BEATTY,  C.  J.— Confessedly,  this  is  a  hard  case.  The  de- 
fendant,  upon  a  technical  objection  to  the  record  of  a  mori:gage, 
defeats  a  just  claim.  Plaintiff  therefore  urges  in  her  petition 
for  a  rehearing  that  the  couri  should  have  noticed  and  sustained 
her  technical  objection  to  the  sufficiency  of  the  answer  to  raise 
an  issue  as  to  the  recording  of  the  mortgage.  It  may  be  that 
the  denial  in  the  answer  is  insufficient  in  this  pariicular,  but  the 
findings  of  the  superior  court,  and  the  statement  of  the  case, 
show  that  the  trial  was  conducted  upon  the  theory  that  the 
recording  of  the  mortgage  was  in  issue ;  and  as  we  have  frequent- 
ly held,  it  is  too  late  to  raise  such  an  objection  for  the  first  time 
in  this  court.  The  objection  to  the  statement  upon  the  ground 
that  it  contains  no  specifications  of  particulars  in  which  the  find- 
ings are  unsupported  by  the  evidence  is  immaterial,  even  if  well 
founded,  because  the  findings  of  the  court  establish  that  the 
mortgage  was  not  recorded.  A  rehearing  must  be  denied. 
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[L.  A.  No.  168.    In  Bank.— December  18,  1897.] 

SANTA  MONICA  LUMBER  &  MILL  COMPANY,  Bespond. 
ent,  V.  J.  H.  HEGE  et  al..  Appellants. 

Meohanio's  Lien — Contbact  for  Matsxials — Rxoobd,  when  not  Ee- 
QuiBED. — Where  a  lessee,  for  the  purpose  of  constructing  certain  ad- 
ditions to  the  premises  leased,  purchased  materials  therefor  of  less 
value  than  one  thousand  dollars,  the  provisions  of  the  code  relating 
to  a  written  contract  and  filing  the  same  for  record  have  no  ap- 
plication. 

Id. — ^LlEN   FOB  MaTEBIALS — ^TlME   FOB   NOTICE — GOMPLSnON     OF     BuiLD- 

INO — Pbematube  FiLmo. — ^The  lessee  having  caused  the  improve- 
ments to  be  constructed  for  himself,  the  party  furnishing  the  ma- 
terials was  not  an  original  contractor,  and  must  file  a  notice  of  lien 
within  thirty  days  after  the  completion  of  the  building;  and  unless 
the  building  was  completed  before  the  notice  of  lien  waa  filed,  the 
filing  was  premature,  and  conferred  no  rig^t  to  enforce  the  lien. 

Id. — Finding — Completion  befobe  Notice — Date  Ihmatebial — Con- 
flict OF  Evidence. — A  finding  that  the  building  was  completed 
at  a  particular  date,  which  was  prior  to  the  notice  of  lien,  is  not 
material  so  far  as  the  date  is  concerned;  and  though  there  may 
be  no  evidence  as  to  the  date  of  completion,  it  is  sufficient  that  there 
is  evidence  tending  to  show  that  the  building  was  completed  before 
the  notice  of  lien  was  filed,  and  the  finding  cannot  be  disturbed  on 
account  of  conflicting  evidence  upon  that  issue. 

Id. — Test  of  Completion — Absence  of  Plans — Pbesumption — Mat- 
tebs  not  Included— Tbivial  Impebfection. — In  the  absence  of  any 
plans  of  the  building,  or  means  of  test  by  which  it  could  be  de- 
termined when  the  building  was  completed,  its  completion  must 
be  determined  by  the  court  from  all  the  circumstances  of  the  case 
shown  by  the  evidence;  and  where  it  appeared  that  no  sidewalk 
was  ever  constructed,  that  the  building  was  never  painted,  and 
that  no  eave-troughs  or  waterdosets  were  ever  constructed,  it  is  to 
be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  the 
original  plans  of  the  building,  did  not  include  any  of  these  mat- 
ters and  the  court  might  properly  so  find;  and  the  failure  to  make 
the  ridge  of  the  roof  tight,  and  to  putty  the  glass  on  the  outside, 
is  merely  a  defective  performance  of  the  work  rather  than  a  fail- 
ure of  completion,  and  was  properly  disregarded  as  a  "trivial  im- 
perfection." 

Id. — Constbuction  by  Lessee — Liability  of  Owneb — Absence  of  No- 
tice.— ^Where  improvements  to  the  building  were  constructed  by 
the  lessee  with  the  previous  knowledge  and  permission  of  the 
owner,  his  failure  to  give  the  notice  required  by  section  1192  of  the 
Code  of  Civil.  Procedure  rendered  his  interest  in  the  land  subject 
to  the  lien  of  one  furnishing  materials  for  the  improvements;  and 
it  is  immaterial  whether  they  were  constructed  in  the  particular 
form,  or  at  the  particular  place  which  was  authorised  by  the 
owner. 
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Id. — ^VoiD  NoncE  of  Lien — ^Inoobbect  Statei£ent  as  to  Contract 
Price — ^Variance. — The  right  to  enforce  a  mechanic's  lien  depends 
upon  a  compliance  with  the  statute;  and  not  only  must  the  notice 
of  lien  contain  Ihe  statements  required  by  section  1187  of  the 
Code  of  Civil  Procedure,  but  the  statements  thus  made  must  be  in 
accordance  with  the  facts,  and  if  they  are  not  correctly  stated  the 
right  to  a  lien  is  lost;  and  though  proof  that  the  contract  was 
for  the  "rfgular  market  price"  is  not  a  substantial  variance  from 
an  allegation  that  the  contract  was  for  what  the  materials  were 
reasonably  worth;  yet  where  the  notice  incorrectly  stated  the 
amount  of  the  balance  due  as  the  amount  of  the  contract  price  of 
the  lumber,  and  that  no  part  thereof  had  been  paid,  proof  that  the 
contract  was  for  a  considerably  larger  price  and  that  payments 
had  been  made  thereon,  shows  a  fatal  variance  in  the  terms  of  the 
contract  from  that  stated  in  the  notice,  and  renders  the  notice 
of  lien  defective  and  void. 

Id. — Distinction  as  to  Variance — Pleading  and  Proof — Notice  of 
Lien  and  Proof. — ^The  effect  of  a  variance  between  the  pleading 
and  proof  is  not  governed  by  the  same  rules  as  in  the  case  of  a 
variance  between  the  notice  of  lien  and  the  proof.  A  variance 
between  the  pleading  and  proof  is  not  material  uivless  the  adverse 
party  has  been  misled  thereby  to  his  prejudice,  while  a  variance 
between  the  notice  of  lien  and  the  proof,  showing  that  the  state- 
ment of  the  contract  set  forth  in  the  notice  was  untrue,  is  fatal  to 
the  lien. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County.   Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Clarence  A.  Miller,  for  Appellants. 

Tanner  &  Taft,  for  Eespondent. 

HAERISON,  J. — Action  for  the  foreclosure  of  a  mechanic's 
lien.  In  May,  1894,  the  defendant  Hege  being  the  owner  of  a 
lot  of  land  in  the  town  of  Santa  Monica,  on  which  there  was 
a  dwelling-house,  verbally  leased  the  same  to  his  codefendant 
Naumann.  Shortly  after  Ifaumann  had  entered  into  possession 
he  obtained  permission  from  Hege  to  construct  certain  additions 
to  the  building,  and  for  that  purpose  purchased  certain  materials 
from  the  plaintiff  which  were  used  in  their  construction.  August 
11,  1894,  the  plaintiff  filed  with  the  county  recorder  its  claim  of 
lien  therefor  upon  the  land  and  buildings,  and  afterward  brought 
the  present  action  for  its  enforcement.  !N'aumann  suffered  de- 
fault, and  judgment  was  rendered  against  him  for  the  amount 
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claimed  by  the  plaintiflf,  declaring  said  amount  to  be  a  lien  upon 
the  land,  and  directing  its  sale.  Prom  this  judgment  Hege  has 
appealed. 

As  the  amount  of  the  materials  purchased  from  the  plaintiflf 
was  less  than  $1,000  in  value,  the  provisions  of  the  code  relating 
to  a  written  contract  and  filing  the  same  for  record  have  no  ap- 
plication. Naumann  caused  the  improvements  to  be  constructed 
for  himself,  and  the  plaintiff,  not  being  an  "original  contractor" 
(Sparks  v,  Butte  County  Oravel  Co.,  55  Cal.  389),  was  required 
to  file  its  notice  of  lien  within  thirty  days  after  the  completion  of 
the  building.  Unless  the  building  was  completed  before  the 
notice  of  lien  was  filed,  the  filing  was  premature  and  conferred 
no  right  to  enforce  the  lien.  (Roylance  v.  San  Luis  Hotel  Co,, 
74  Cal.  275;  Schwartz  v.  Knight,  74  Cal.  432;  Willamette  etc. 
Co,  V.  Los  Angeles  College  Co.,  94  Cal.  229.) 

The  court  finds  that  the  building  was  completed  July  23, 
1894,  but  this  finding  is  attacked  as  not  supported  by  the  evi- 
dence. There  is  no  evidence  in  the  record  fixing  this  day  as  the 
date  on  which  the  building  was  completed,  but,  as  it  was  suffi- 
cient for  the  plaintiff  to  show  that  the  building  was  completed 
before  its  notice  of  lien  was  filed,  any  finding  of  the  particular 
day  was  not  essential  and  may  be  disregarded.  There  was  a  con- 
flict of  evidence  upon  this  issue,  and  we  cannot  say  that  the  find- 
ing of  the  court  in  favor  of  the  plaintiff  was  erroneous.  Emer- 
son, who  worked  as  a  carpenter  on  the  building,  testified  that  he 
finished  work  in  the  latter  part  of  June,  and  that  the  buildings 
were  completed  "shortly  after,^'  and  that  at  the  time  of  the  trial 
the  building  was  in  the  same  condition  as  then.  Naumann  tes- 
tified that  the  building  was  not  finished  on  August  11th,  and,  as 
ifems  of  its  incompleteness,  mentioned,  among  others,  that  it 
had  not  been  painted  and  that  a  sidewalk  had  not  been  con- 
structed. It  was  not  shown  that  any  plans  of  the  building  were 
ever  prepared,  or  that  there  was  any  test  by  which  it  could  be 
determined  when  it  was  completed,  and,  in  the  absence  of  such 
test,  its  completion  would  be  determined  by  the  court  from  all  the 
circumstances  shown  by  the  evidence.  Presumptively,  a  sidewalk 
would  not  be  a  part  of  a  building;  and,  as  it  was  shown  that  the 
building  had  never  been  painted,  the  court  was  authorized,  in 
tlie  absence  of  any  evidence  on  the  subject,  to  find  that  painting 
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was  not  included  in  the  original  plan.  The  same  may  be  said  of 
the  absence  of  eave-troughs  and  waterclosets.  The  failure  to 
make  the  ridge  of  the  roof  tight,  or  to  putty  the  window  glass  on 
the  outside,  was  a  defective  performance  of  the  work  rather  than 
a  failure  to  complete  the  building,  and  was  properly  considered 
by  the  court  as  a  "trivial  imperfection/' 

The  court  properly  held  that  the  building  was  constructed  with 
the  knowledge  of  the  appellant,  and  that  his  failure  to  give  the 
notice  required  by  section  1192  of  the  Code  of  Civil  Procedure, 
rendered  his  interest  in  the  land  subject  to  the  lien.  The  build- 
ings were  constructed  by  Naumann  with  his  permission^  previ- 
ously given,  and  the  fact  that  they  may  not  have  been  constructed 
in  the  particular  form,  or  at  the  place  which  he  authorized,  does 
not  relieve  him  from  the  knowledge  that  they  were  constructed 
upon  his  land. 

In  the  notice  of  lien  the  plaintiff  stated  that  it  agreed  to  fur- 
nish such  materials  as  were  ordered  by  Naumann  for  said  build- 
ings, and  to  furnish  the  same  as  ordered  by  him;  that  no  definite 
time  was  specified  for  payment  therefor,  and  that  they  were  to 
be.  paid  for  at  the  current  market  price ;  that  the  amount  of  the 
contract  price  of  said  lumber  and  materials  furnished  as  afore- 
said is  $244.59;  that  no  part  thereof  has  been  paid,  and  that 
there  is  still  due  and  owing  thereon,  after  deducting  all  just 
credits  and  offsets,  the  sum  of  $244.69.  In  the  complaint  herein 
the  plaintiff  alleges  that  the  defendants  agreed  to  pay  to  plaintiff 
what  said  materials  were  reasonably  worth  and  that  the  material 
furnished  by  it  was  reasonably  worth  $244.69.  It  was  shown  at 
the  trial  that  the  plaintiff  agreed  with  Naumann  to  furnish  the 
materials  at  the  regular  market  prices;  that  the  materials  fur- 
nished were  charged  upon  its  books  at  the  regular  market  price 
and  amounted  to  the  sum  of  $419.69,  upon  which  there  were 
credits  to  the  amount  of  $176. 

The  right  to  enforce  a  mechanic's  lien  depends  upon  a  com- 
pliance with  the  requirements  of  the  statute.  Unless  the  notice 
of  the  lien  which  is  filed  with  the  county  recorder  contains  the 
statements  required  by  section  1187  of  the  Code  of  Civil  Pro- 
cedure, the  claimant  is  not  entitled  to  his  lien.  This  section 
requires  the  claim  of  a  materialman  to  contain  "a  statement  of 
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his  demand  after  deducting  all  just  credits  and  offsets,^  and  also 
^'a  statement  of  the  terms,  time  given,  and  conditions  of  his  con- 
tract.'* The  provision  that  the  claim  must  contain  these  state- 
ments means  that  the  statements  thus  contained  must  be  correct 
and  in  accordance  with  the  facts.  If  they  are  not  correctly  stated 
the  right  to  a  lien  is  lost.  In  Malone  v.  Big  Flat  etc.  Co.,  76  Cal. 
578,  where  the  notice  of  lien  stated  an  employment  at  a  fixed  rate 
of  compensation,  and  the  complaint  proceeded  upon  a  quantum 
meruit  it  was  held  to  be  such  a  variance  as  to  preclude  a  recovery. 
In  Reed  v.  Norton,  90  Cal.  590,  where  the  notice  of  Uen  set  forth 
that  the  materials  were  to  be  furnished  for  what  they  were  rea- 
sonably worth,  and  the  proof  showed  that  a  portion  of  them  were 
furnished  at  an  agreed  price,  a  recovery  was  denied  upon  the 
ground  that  the  notice  was  not  such  as  the  statute  requires.  In 
Wagner  v.  Hansen,  103  Cal.  104,  the  notice  of  lien  stated  that  the 
claimant  had  furnished  materials  and  labor  for  which  he  was  to 
receive  a  fixed  sum  of  money,  and  in  his  complaint  made  a  simi- 
lar allegation.  At  the  trial  he  testified  that,  with  the  exception 
of  a  small  item,  there  was  no  agreement  as  to  price.  It  was  held 
that  this  was  not  only  a  fatal  variance,  but  that  it  showed  that 
the  statute  had  not  been  complied  with,  and  that  the  plaintiff 
had  acquired  no  lien. 

The  testimony  in  the  present  case  shows  that  the  terms  of 
Naumann's  contract  with  the  plaintiff  for  furnishing  the  mate- 
rial was  the  same  as  that  stated  in  the  notice  of  lien.  The  *'reg- 
ular  market  price'*  is  the  same  as  the  "current  market  price,*' 
and  the  averment  in  the  complaint  that  Naumann  agreed  to  pay 
therefor  what  the  materials  were  reasonably  worth  is  not  such  a 
variance  between  the  pleading  and  the  proof  as  to  authorize  a 
reversal.  (Code  Civ.  Proc,  sec.  469.)  The  effect  of  a  variance 
between  a  pleading  and  the  proof  is  not  governed  by  the  same 
rules  as  in  the  case  of  a  variance  between  the  notice  of  lien  and 
the  proof.  The  notice  of  lien  must  contain  a  correct  statement 
of  the  facts  required  by  the  statute,  and,  unless  so  stated,  no 
lien  can  be  enforced ;  while  a  variance  between  the  pleading  and 
proof  is  not  material  unless  the  adverse  party  has  been  misled 
thereby  to  his  prejudice.  If  the  action  in  the  present  case  had 
been  merely  to  recover  for  the  materials  furnished,  proof  of  the 
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market  price  would  have  been  evidence  of  their  value,  and  proof 
of  an  agreement  to  pay  their  market  price  would  have  sustained 
the  allegations  in  the  con^plaint. 

In  another  particular,  however^  the  notice  was  defective,  and 
did  not  authorize  the  court  to  enforce  the  lien  against  the  ap- 
pellant. 

After  stating  the  terms  of  the  contract,  the  notice  states  that 
^^the  amount  of  the  contract  price  of  said  lumber  and  materials 
furnished,  as  aforesaid,  is  $244.59,  and  that  no  part  thereof  has 
been  paid^^;  and  in  the  complaint  to  enforce  the  lien  the  plain- 
tiff states  that  the  material  so  furnished  was  and  is  reasonably 
worth  the  sum  of  $244.69,  and  that  no  part  thereof  has  been 
paid,  whereas  the  plaintiff  showed  at  the  trial  that  the  amount 
of  the  contract  price  for  the  materials  furnished  was  $419.59, 
and  that  there  had  been  payments  thereon  to  the  amount  of 
$175.  The  plaintiff  purported  to  state  in  its  notice  of  lien  the 
amount  of  the  entire  contract  price,  and  it  was  required  to  state 
such  amount  truly.  The  appellant  was  not  a  party  to  this  con- 
tract, and  he  had  the  right  to  be  informed  of  the  facts  upon 
which  the  plaintiff  claimed  a  lien  upon  his  property.  By 
learning  from  Naumann  that  $175  had  been  paid  upon  the  ac- 
count for  materials,  he  would  have  been  authorized  to  settle 
with  him  upon  that  basis;  but,  whether  he  did  settle  or  not, 
there  could  be  no  lien  upon  his  property  unless  the  notice  was 
given  as  required  by  the  statute.  "The  purpose  of  the  record 
and  statement  must  be  to  inform  the  owner,  in  case  of  a  con- 
tractor and  laborers  rendering  service  under  such  contract,  as  to 
the  extent  and  nature  of  a  lienor's  claim  to  facilitate  investiga- 
tion as  to  its  merits.  Such  a  statement  as  the  above  would  be 
misleading.  The  lienor  is  required  to  verify  the  statement.  In 
all  essential  particulars  it  must  be  true."  (Wagner  v.  Hansen, 
supra,) 

The  judgment  and  order  appealed  from  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

McFarland,  J.,  Temple,  J.,  Garoutte^  J.,  and  H(;nshaw,  J., 
concurred. 
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[L.  A.  No.  270.     Department  One.— December  20,  1897.] 

S.  LYONS  et  al..  Appellants,  v.  P.  A.  MARCHER  et  ux.,  Be- 

pondents. 

Pboceedikgs  in  Aid  op  Execution — Findings  not  Bxquibed. — ^Proceed- 
ings in  aid  of  execution  are  only  a  summary  method  of  purging 
tne  debtor's  conscience,  and  compelling  the  disclosure  of  any  prop- 
erty he  may  have  which  is  subject  to  execution ;  and  it  is  not  in- 
cumbent upon  the  court  to  make  express  findings  in  special  pro- 
ceedings of  this  character,  and  the  action  of  the  court  cannot  be 
reversed  for  want  of  such  findings. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  Angeles 
County  dismissing  proceedings  in  aid  of  execution.  J.  W.  Mc- 
Kinley,  Judge. 

The  facts  are  stated  in  the  opinion. 

Knight  &  Harpham,  and  Jones  &  Newby,  for  Appellants. 

Walter  Rose^  and  L.  H.  Valentine,  for  Respondents. 

HAYNES,  C. — Proceedings  in  aid  of  execution.  Appellants 
obtained  judgment  against  Mrs.  C.  A.  Marcher  for  nine  hun- 
dred and  twenty-seven  dollars  and  forty-nine  cents  in  January, 

1895,  and  an  execution  was  duly  issued  thereon,  and  in  January, 

1896,  while  the  execution  was  in  the  hands  of  the  sheriff,  and 
before  its  return,  S.  Lyons  made  an  affidavit  pursuant  to  sections 
716  and  717  of  the  Code  of  Civil  Procedure,  reciting  the  judg- 
ment and  issuance  of  the  execution,  and  alleging  that  C.  A 
Marcher  had  property  which  she  unjustly  refused  to  apply  to- 
ward the  satisfaction  of  the  judgment ;  that  F.  A.  Marcher  had 
property  belonging  to  the  judgment  debtor  exceeding  fifty  dol- 
lars, to  wit,  ten  thousand  dollars,  or  over,  and  was  indebted  to 
her  in  an  amount  exceeding  fifty  dollars,  and  also  similar  alle- 
gations as  to  A.  E.  Marcher. 

An  order  for  the  examination  of  these  persons  was  made  and 
served,  an  examination  had,  and,  after  argument,  the  court  de- 
nied appellants^  application  for  an  order  requiring  the  persons 
cited  to  turn  over  property,  and  dismissed  the  citation ;  and  from 
that  order  this  appeal  is  taken. 

The  examination  of  the  several  persons  cited  is  brought  up 
in  a  bill  of  exceptions. 
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A  point  made  for  reversal  is  that  findings  were  not  waived, 
and  none  were  made. 

Appellants  contend  that  such  proceeding  is  a  trial,  and  writ- 
ten findings  should  have  been  made,  and  cite  sections  632  and 
633  of  the  Code  of  Civil  Procedure,  and  McCullough  v,  Clark, 
41  Cal.  302. 

The  code  sections  above  named  are  in  that  part  relating  to 
the  trial  of  civil  actions,  and  not  to  special  proceedings.  In 
McCullough  v,  Clark,  supr.i,  it  was  said  of  this  proceeding:  *^t 
is  only  a  summary  method  of  purging  the  debtor's  conscience  and 
compelling  the  disclosure  of  any  property  he  may  have  which 
is  subject  to  execution It  is  true  there  are  no  formal  is- 
sues framed;  for  in  the  very  nature  of  the  proceeding  it  would 
generally  be  impossible  to  frame  specific  issues  in  advance  of 
the  examination  of  the  judgment  debtor.^' 

On  appeal  from  an  order,  except  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with  a 
copy  of  the  notice  of  appeal,  of  the  order  appealed  from,  and 
of  papers  used  on  the  hearing  in  the  court  below.  (Code  Civ. 
Proc.,  sec.  951.)  There  is  here  no  mention  of  findings,  nor  of 
a  judgment-roll,  which  includes  the  findings.  Where  the  mat- 
ter is  heard  upon  oral  evidence  exceptions  to  decisions  after  judg- 
ment may  be  preserved  by  a  bill  thereof.  (Code  Civ.  Proc,  sec. 
651.) 

In  Miller  v.  Lux,  100  Cal.  613,  which  was  an  appeal  from  an 
order  settling  certain  accounts  rendered  by  executors,  it  was 
said:  'TVhile  in  such  a  proceeding  it  is  not  incumbent  upon 
the  court  to  make  and  file  express  findings,  still,  when  the  ac- 
count is  assailed  in  any  particular  for  matters  not  appearing  on 
its  face,  the  cOurt  may  properly  make  express  findings  upon  such 
issues.^' 

As  it  is  not  incumbent  upon  the  court  to  make  express  find- 
ings in  special  proceedings  of  the  character  here  under  consider- 
ation, appellants'  point  cannot  be  sustained. 

We  advise  that  the  order  appealed  from  be  affirmed. 

Searls,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  is  affirmed. 

Garoutte,  J.,  Harrison,  J.,  McParland,  J. 
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[Crim.  No.  306.     Department  Two.— December  20,  1897.] 
THE  PEOPLE,  Respondent,  v.  JAMES  WILSON,  Appellant 

Criminai.  Law — ^Assault  with  Intent  to  Commit  Gbimb  against  Ka- 

TUBE — SUJTFICIKNOT  OF   EVIDENCB— QtJESTIONS   FOB   JUBT. — ^Upon  the 

trial  of  a  defendant  accused  of  an  assault  with  intent  to  commit  the 
infamous  crime  against  nature,  where  there  is  evidence  tending  to 
show  that  defendant,  after  having  unsuccessfully  solicited  consent 
to  the  act  by  the  person  upon  whom  the  alleged  assault  was 
made,  grabbed  him  and  tried  to  roll  him  over;  that  he  resisted  and 
made  some  noise,  and  the  defendant  then  desisted,  and  said  he 
would  not  make  him  do  it  if  he  didn't  want  to,  it  is  a  question  of 
fact  for  the  jury  whether  the  force  testified  to  was  used^  and  also 
what  was  the  intent  with  which  it  was  done,  and  the  evidence  was 
sufficient,  if  believed  by  the  jury,  to  justify  the  conclusion  that 
whatever  force  was  used  was  with  the  Intent  and  purpose  to  com- 
mit the  crime  alleged;  and  if  any  appreciable  force  was  used  with 
that  intent,  and  the  defendant  desisted  through  fear  of  detection 
from  any  cause,  the  intended  act  being  felonious  and  against  the 
will  of  the  prosecuting  witness,  it  was  an  assault  within  the  mean- 
ing of  the  Penal  Code  defining  an  assault,  and  defining  the  crime 
for  which  the  defendant  was  prosecuted. 

Id. — Feab  not  Essential  to  Assault — Feelings  and  Motives  of 
Pboseoutino  Witness — Suppobt  of  Verdict  —  Recommendation 
TO  Mebct. — It  was  not  essential  to  the  offense  charged  that  the 
assault  should  have  put  the  person  assaulted  in  fear,  and  the 
questions  whether  his  feelings  were  not  sensitive  and  were  not 
greatly  outraged,  and  whether  the  fact  that  no  bodily  injuiy  was 
inflicted  may  suggest  the  possibility  of  some  improper  motive  for 
the  prosecution  on  his  part,  are  questions  for  the  jury;  and  it  ia 
sufficient  to  support  a  verdict  of  guilty  of  the  offense  charged,  with 
a  recommendation  of  the  defendant  to  the  extreme  mercy  of  the 
court,  that  there  was  legal  evidence  upon  which  the  verdict  oould 
be  sustained,  and  that  the  recommendation  made  by  the  juiy  neg- 
atives the  idea  of  passion  or  prejudice  on  their  part. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Meroed 
County  and  from  an  order  denying  a  new  trial.  J.  EL  Law, 
Judge. 

The  facts  are  stated  in  the  opinion. 

George  L.  Crocker,  and  J.  P.  McSwain,  for  Appellant 

W.  F.  Fitzgerald,  Attorney  Oeneral,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Bespondent. 
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HAYNES,  C. — ^Appellant  was  convicted  of  an  assault  upon 
one  George  Byan  with  intent  to  commit  the  infamous  crime 
against  nature,  and  was  sentenced  to  imprisonment  in  the  state 
prison  at  Polsom  for  the  term  of  five  years.  Defendant  in  due 
time  moved  for  a  new  trial,  his  motion  was  denied,  and  hence 
this  appeal. 

The  only  point  made  for  reversal  is  that  the  evidence  is  in- 
sufficient to  justify  the  verdict. 

Only  two  witnesses  were  examined,  namely,  the  prosecuting 
witness  and  the  defendant.  Both  were  at  the  time  of  the  al- 
leged offense  inmates  of  the  county  jail  of  the  county  of  Mer- 
ced and  occupied  the  same  cell  and  the  same  bed.  The  prose- 
cuting witness,  in  substance,  testified  that  the  defendant  solicited 
his  consent  to  the  act,  which  was  refused;  that  defendant  said: 
^'I  won't  make  you  do  it;  I  never  make  any  boy  do  it  if  he  don't 
want  to'' ;  that  the  next  night  he  again  refused  the  solicitationa 
of  defendant,  whereupon  the  defendant  "grabbed  hold"  of  him 
and  tried  to  roll  him  over,  that  he  resisted  and  made  some  noise, 
and  the  defendant  desisted;  that  defendant  did  nothing  after 
that.  Upon  cross-examination  he  repeated  the  statement  of  the 
act  constituting  the  assault,  and  added :  "He  was  trying  to  force 
me  that  night — ^he  tried  to  force  me  by  coaxing  and  everything. 
Q.  That  was  all — ^just  coaxed  you — ^just  asked  you?  A.  Yes; 
I  said  no,  and  he  said  he  would  not  make  me  do  it  if  I  didn't 
want  to  do  it." 

Defendant  testified  that  he  "did  not  attempt  to  commit"  said 
crime  on  the  prosecuting  witness.  He  did  not  say  whether  he 
made  the  solicitations  testified  to  by  Ryan,  nor  whether  he  took 
hold  of  him  and  attempted  to  roll  him  over.  The  jury  found 
him  guilty  and  recommended  him  "to  the  extreme  mercy  of  the 
court." 

It  is  contended  that  there  was  no  assault  within  the  meaning 
of  section  240  of  the  Penal  Code,  and  that  the  evidence  is  insuf- 
ficient to  show  that  the  physical  act,  alleged  to  constitute  the  as- 
sault, was  committed  wih  the  intent  charged  in  the  information. 

Whether  appellant  "grabbed  hold"  of  the  prosecuting  witness, 

and  attempted  to  turn  him  over  was  a  question  of  fact  for  the 

jury  to  determine,  as  was  also  the  question  as  to  the  intent  with 

which  it  was  done.     The  instructions  given  by  the  court  to  the 
CXIX.  Cal.— 26 
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jury  are  not  brought  up  in  the  record,  and  we  must  therefore 
assume  that  under  proper  instructions  the  jury  found  both  of 
those  facts  against  the  defendant,  for  without  such  finding,  the 
jury  being  properly  instructed,  the  conclusion  of  guilt  could  not 
be  reached. 

The  mere  solicitation  to  commit  the  act  is  not  made  an  of- 
fense under  our  code,  but  the  solicitations  preceding  the  alleg- 
ed assault,  together  with  the  preparations  made  by  the  defend- 
ant for  the  ultimate  act,  together  with  the  fact  testified  to  by 
the  prosecuting  witness  that  in  resisting  he  made  some  noise, 
whereupon  the  defendant  desisted  and  told  him  to  say  notliing 
about  it,  if  believed  by  the  jury,  was  sufficient  to  justify  the  con- 
clusion that  whatever  force  was  used  was  with  the  intent  and 
purpose  to  commit  the  crime;  and  if  any  appreciable  force  was 
used  with  that  intent,  and  the  defendant  desisted  from  fear  of 
detection,  whether  that  fear  arose  from  the  noise  made  by  Ryan 
in  resisting,  or  from  a  conviction  induced  by  the  resistance  that 
if  he  persisted  his  offense  would  be  made  known,  the  intended 
act  being  felonious  and  against  the  will  of  Ryan,  it  was  an  as- 
sault within  the  meaning  of  section  240  of  the  Penal  Code,  de- 
fining an  assault,  and  of  section  220,  under  which  the  defend- 
ant was  prosecuted. 

It  is  urged  that  Eyan^s  conduct  in  going  to  sleep,  in  the  same 
bed  with  defendant,  and  remaining  there  until  morning,  is  in- 
consistent with  his  story  of  the  alleged  assault,  and  so  improba- 
ble that  it  is  insufficient  to  justify  any  reasonable  man,  unmoved 
by  passion  or  prejudice,  in  rendering  a  verdict  of  guilty.  But 
the  fact  that  Ryan  was  not- so  frightened  as  to  prevent  sleep  is 
not  conclusive  evidence  that  the  assault  was  not  committed,  nor 
indeed  was  it  inconsistent  with  the  fact  of  the  assault.  It  was 
not  essential  to  the  offense  charged  that  the  assault  should  have 
put  Ryan  in  fear.  If  A  should  meet  B  in  a  secluded  place  and 
demand  his  money,  and  the  demand  not  being  complied  with, 
should  assault  him,  the  fact  that  B  stood  his  ground,  and  A 
thereupon  desisted,  the  circumstance  that  B  was  not  in  fact  put 
in  fear  would  hardly  be  relied  upon  as  evidence  that  A  did  not 
make  an  assault  with  intent  to  rob.  It  may  show  that  Ryan  was 
neither  refined  nor  sensitive,  that  his  feelings  were  not  greatly 
outraged,  and  as  no  bodily  injury  was  inflicted,  it  may  suggest 
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the  possibility  of  some  improper  motive  on  his  part  for  the  prose- 
cution; but  all  these  questions  were  for  the  jury.  There  was 
legal  evidence  upon  which  the  verdict  of  guilty  could  be  based 
and  sustained.  To  justify  this  court  in  interfering,  we  must  be 
able  to  say  that  there  was  no  evidence  upon  which  the  verdict 
could  be  properly  based,  or  that  it  was  of  such  a  character  as  to 
justify  us  in  saying  that  a  reasonable  mind  uninfluenced  by  pas- 
sion or  prejudice  could  not  reach  the  conclusion  of  guilt.  The 
verdict  in  this  case  by  its  recommendation  "to  the  extreme  mer- 
cy of  the  court/'  whatever  may  have  induced  it,  clearly  negatives 
the  idea  of  passion  or  prejudice  on  the  part  of  the  jury.  If  we 
may  speculate  as  to  the  reasons  for  this  recommendation,  we 
might  conclude  that  the  jury  felt  they  must,  under  the  evidence, 
render  a  verdict  of  guilty,  but  as  the  force  was  slight  and  not 
persistent,  and  Eyan  not  peculiarly  sensitive,  that  a  less  aggra- 
vated case  was  not  likely  to  occur,  and  that  it  should  therefore 
receive  the  lightest  sentence  permitted  by  the  law. 

We  cannot  say  that  the  court  abused  its  discretion  in  refusing 
a  new  trial,  and  the  judgment  and  order  appealed  from  should 
therefore  be  affirmed. 

Searls,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  denying  a  new  trial  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[8.  F.  No.  671.     Department  Two.— December  20,  1897.] 

MBS.  M.  A.  PBTEESON,  Eespondent,  v.  CITY  OF  SANTA 
BOSA,  Appellant. 

iKJUNcnoN — Bjclative  Equities. — A  court  of  chancery  will  not  inter- 
pose by  injunction  as  of  course  after  the  right  of  the  plaintiff  has 
been  established  at  law;  but  it  will  consider  the  circumstances, 
the  consequences  of  such  action,  and  the  real  equity  of  the  case; 
and  each  case  must  be  governed  by  the  circumstances  that  surround 
it,  and  by  relative  equities. 

Id. — Rights  of  Riparian  Owneb — ^Poli^ution  of  Stream  by  Sewage — 
Nuisance — Injunction  against  Municipal  Corporation. — ^A  ri- 
parian owner  has  a  right  of  property  in  the  waters  of  the  stream, 
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as  appurtenant  to  the  land,  and  is  entitled  to  have  it  flow  in  its 
natural  purity,  and  may  enjoin  as  an  actionable  nuisance  the  pol- 
lution of  the  stream  by  a  municipal  corporation  which  has  caused 
sewage  to  flow  therein,  so  as  substantially  to  impair  its  yalue  for 
ordinary  purposes,  and  to  render  it  at  times  offensive  to  the  senses 
and  unfit  for  domestic  use,  and  the  fact  that  the  defendant  is  a 
municipal  corporation  does  not  enhance  its  rights,  or  palliate  its 
wrongs  in  this  respect. 

Id. — SUPPUBMENTAI.  AKBWEB — CONBTBUCnON    OF    SEWAOE    PlAIfT — ^DW)- 
DOBIZATION   or   SeWAQE — FiTNESS   FOB     DOMESTIC     USE — BlTBDEN    OF 

Pboof  —  PsESUMPTioN. — ^A  supplemental  answer  by  the  municipal 
corporation,  setting  forth  that,  since  the  commencement  of  the  act- 
ion, it  had  constructed  and  was  operating  a  sewage  plant,  which  ren- 
dered the  sewage  water  clear  and  inodorous,  does  not  constitute  s 
defense  to  the  injunction,  in  the  absence  of  a  showing  that  the  water 
was  rendered  palatable  and  fit  for  use;  and  prior  findings  having 
established  that  the  water  of  the  stream  was  rendered  unfit  for  use 
by  the  sewage,  the  burden  of  showing  a  change  in  that  respect  rested 
upon  the  defendant,  and  it  must  be  presumed,  in  the  absence  of 
such  a  showing,  that  the  water  in  that  respect  had  not  undergone  a 
change. 

APPEAL  from  part  of  a  judgment  of  the  Superior  Court  of 
Sonoma  County  granting  a  perpetual  injunction.  William  R. 
Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  F.  Cowan,  and  0.  0.  Weber,  City  Attorney,  for  Appellants. 

J.  B.  Leppo,  for  Respondent. 

SEARLS,  C. — This  is  an  action  to  restrain  the  defendant,  a 
municipal  corporation,  from  polluting  the  waters  of  Santa  Rosa 
creek  by  discharging  or  permitting  to  run  into  said  stream,  above 
the  lands  of  the  plaintiff,  any  of  the  sewage  from  the  city  of 
Santa  Rosa,  the  defendant  herein,  and  to  recover  damages  for 
past  injury. 

Plaintiff  had  judgment  for  one  dollar  damages  and  a  perpetual 
injunction  restraining  defendant  as  prayed  in  her  complaint. 
Defendant  appeals  from  so  much  of  the  decree  as  awards  an  in- 
junction.    The  cause  comes  up  on  the  judgment-roll. 

The  record  shows  that  the  cause  was  tried  before  a  juiy  and 
a  verdict  rendered  in  favor  of  plaintiff  for  one  dollar;  that  there- 
after, and  before  the  findings  were  prepared,  the  cause  was  open- 
ed and  testimony  taken  in  support  of  the  "amended  supplemoi- 
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tal  answer"  of  defendant  filed  May  4,  1896  (the  day  of  the  jury 
trial).  The  eleventh  finding  by  the  court  is  in  reference  to  the 
showing  on  such  '^amended  supplemental  answer/*  the  object  of 
which  answer  was  to  show  to  the  court  that  defendant  had,  since 
the  filing  of  its  amended  answer,  been  engaged  in  and  had  about 
completed  a  sewage  disposal  plant  of  approved  kind  to  filter, 
precipitate,  deodorize,  and  disinfect  and  render  pure  and  harm- 
less all  the  sewage  of  said  city,  etc.,  all  of  which  would  be  com- 
pleted and  in  full  operation  within  a  day  or  two  after  May  4, 
1896.  We  condense  in  pari;  and  quote  in  pari;  the  findings  as 
follows : 

The  city  of  Santa  Bosa,  defendant,  at  all  the  times  herein 
mentioned,  is  and  was  a  municipal  corporation  under  the  laws 
of  the  state  of  California,  having  a  population  of  about  seven 
thousand  inhabitants.  In  1886  and  since  that  date  it  has  con- 
structed and  maintained  a  sewer  system  for  the  purpose  of  re- 
ceiving and  carrying  oflp  from  within  its  limits  all  the  sewage, 
garbage,  filth,  and  refuse  matter  collecting  and  accumulating  in 
the  defendant  city. 

For  four  years  last  past  defendant  has  had  a  sewer  farm  out- 
side of  and  about  one  and  one-half  miles  west  of  the  city,  con- 
taining sixteen  and  eighty-six  one-hundredths  acres  of*  land, 
which  it  uses  in  connection  with  its  sewer  system  as  a  dumping 
ground  and  place  of  deposit  for  its  sewage,  garbage,  filth,  etc. 

That  under  and  pursuant  to  an  ordinance  of  the  city,  cesspools 
privy-vaults,  etc.,  are  required  to  be  and  are  connected  with  and 
discharge  into  the  sewers,  and  by  and  through  them  are  con- 
ducted to  the  "sewer  farm,"  and  during  high  water  a  portion 
of  said  sewage  was  discharged  into  Santa  Rosa  creek  in  said  city, 

Santa  Rosa  creek  is  a  stream  'having  sides,  banks,  and  a  bed,** 
with  a  well-defined  channel,  which  runs  through  the  city,  thence 
past  said  sewer  farm  down  to  and  through  certain  lands  which 
the  plaintiff  has  owned  and  resided  upon  with  her  family  for 
forty  years.  The  water  in  Santa  Rosa  creek  was  naturally  pure, 
clear,  and  fit  for  household  purposes  and  for  watering  stock. 
The  great  quantity  of  the  sewage  caused  it  to  overflow  the  sewer 
farm,  and  some  substantial  quantity  has  overflowed,  and  at  the 
date  of  the  trial  was  overflowing  and  discharging  into  Santa 
Rosa  creek  and  mixing  with  the  waters.  The  defendant  has  al- 
so at  intervals  and  at  the  date  of  the  verdict  was  discharging 
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• 
directly  from  its  ditches  into  Santa  Rosa  creek  "some  substan- 
tial quantity  of  said  sewage/*  and  the  same  has  been  and  was 
being  carried  down  said  creek  to  and  upon  the  lands  of  plain- 
tiff, whereby  the  waters  of  said  creek  had  become  and  were  "poi- 
soned and  polluted  and  rendered  impure  and  unfit  for  use." 
The  sewage,  etc.,  thus  discharged  into  the  creek  and  running 
through  and  upon  the  land  of  plaintiff  for  two  years  past  **ha8 
been  and  is  somewhat  offensive  at  intervals  to  the  senses,  but 
not  dangerous  or  injurious  to  the  health  of  plaintiff  or  her  fam- 
ily, and  has  been  and  now  is  a  partial  obstruction  to  the  free 
use  and  enjoyment  by  plaintiff  of  her  said  land  and  premises." 

If  the  acts  of  defendant  are  permitted  to  continue,  it  would 
be  extremely  difficult  to  estimate  the  damages,  and  restraint  is 
necessary  to  prevent  a  multiplicity  of  actions,  and  plaintiff  has 
no  other  plain,  speedy,  or  adequate  remedy  at  law. 

Plaintiff  has  sustained  damages  in  the  sum  of  one  dollar. 
Other  parties,  independent  of  defendant,  have  corrupted  and 
poisoned  Santa  Rosa  creek,  but  the  damages  to  plaintiff  caused 
thereby  cannot  be  separated  or  estimated  apart  from  the  injury 
and  damage  caused  by  defendant. 

"That  since  the  filing  of  amended  supplemental  answer  here- 
in, the  sewer  plant  described  in  said  amended  supplemental  an- 
swer has  been  completed  by  the  defendant  and  is  in  operation, 
and  that  before  the  order  granting  injunction  was,  on  the  eight- 
eenth day  of  May,  1896,  rendered  herein  as  aforesaid,  the  sew- 
age of  said  city  was  being  treated  by  the  process  mentioned  in 
the  amended  supplemental  answer  herein,  and  run  through  and 
operated  upon  by  the  sewage  plant  mentioned  therein,  and  that 
the  sewage  water  after  it  passed  through  said  plant  was  clear  and 
inodorous,  but  the  evidence  does  not  show  whether  or  not  it  was 
then  palatable  or  fit  for  use.'* 

The  pollution  of  water  by  the  flow  of  sewage  from  towns  or 
cities  into  streams  whose  waters  are  thereby  injured  or  ren- 
dered unfit  for  use  has  frequently  been  a  ground  for  the  applica- 
tion for  the  preventive  aid  of  equity  by  injunction.  The  doc- 
trine is  well  established  that  the  fouling  or  pollution  of  water  in 
a  stream  by  such  sewage  constitutes  a  nuisance  and  affords  suf- 
ficient ground  for  relief  by  injunction. 

It  is  said  (High  on  Injunctions,  sec.  810)  :  "In  conformity 
with  this  doctrine,  the  owners  of  land  upon  the  banks  of  a 
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river  below  a  city  may  enjoin  the  city  authorities  from  polluting 
the  river  by  sewage/' 

In  Attorney  General  v.  Council  of  Birmingham,  4  Kay  &  J. 
^28,  the  court  indicated  that  in  such  cases  only  the  right  of 
plaintiff  to  relief^  rather  than  the  question  of  inconvenience  to 
defendants,  was  to  be  considered,  although  the  latter  represented 
a  large  population. 

We  regard  the  foregoing  as  an  extreme  statement  and  deem 
it  more  proper  to  adopt  the  language  of  Swayne,  J.,  in  Parker 
V.  Winnipiseogee  etc.  Go.,  2  Black,  653 :  *' After  the  right  has  been 
established  at  law  a  court  of  chancery  will  not,  as  of  course,  in- 
terpose by  injunction.  It  will  consider  all  the  circumstances, 
the  consequences  of  such  action,  and  the  real  equity  of  the  case." 

In  Gurtis  v.  Winsloto,  38  Vt.  690,  it  was  said :  "In  determin- 
ing the  right  of  a  party  to  an  injunction  after  a  verdict  in  his 
favor  by  a  court  of  law,  the  court  will  consider  the  relative  loss 
to  either  party,  the  character  of  the  property  for  which  protec- 
tion is  sought,  the  character  of  the  locality  in  which  the  nui- 
sance exists,  and  whether  the  injury  is  properly  compensable  in 
damages.^' 

If  the  injury  is  only  occasional,  and  the  damage  is  small,  ac- 
i^idental,  rather  than  a  probable  and  necessary  consequence,  an 
injunction  will  be  denied.  {Wood  v.  Sutaliff,  8  Eng.  L.  &  Eq. 
217.)  In  short,  each  case  must  be  governed  by  the  circum- 
stances that  surround  it,  and  by  relative  equities.  (Wood  on 
Nuisances,  sec.  550.) 

Tested  by  these  rules  and  by  others  which  might  be  mention- 
ed, and  we  think  the  facts  as  found  by  the  court  up  to  and  prior 
to  the  trial,  viz..  May  4,  1896,  warranted  the  court  in  its  discre- 
tion in  granting  an  injunction.  Those  facts  showed :  1.  An  in- 
jury by  fouling  the  water  of  Santa  Eosa  creek  by  permitting 
sewage  to  flow  therein,  and  by  turning  it  therein,  at  intervals, 
in  substantial  quantity,  whereby  the  waters  of  said  creek  were 
polluted  and  rendered  unfit  for  use;  2.  That  the  sewage  thus 
discharged  rendered  the  water  of  the  creek  at  times  offensive  to 
the  senses,  but  not  injurious  to  health.  Yet  it  was  a  partial  ob- 
struction to  the  free  use  and  enjoyment  by  plaintiff  of  her  land ; 
3.  It' would  be  difficult  to  compute  the  damage;  4.  An  injunc- 
tion is  necessary   to  prevent  a  multiplicity  of  actions,  etc;  6. 
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Defendant  does  not  threaten  to  continue  to  diflcharge  sewage 
into  said  creek. 

These  facts,  except  the  last,  aTe>  causes  which  warrant  the 
award  of  a  perpetual  injunction,  and  we  find  no  reason  for  dis- 
turbing that  portion  of  the  judgment  appealed  from,  unless  it  is 
to  be  found  in  the  last  or  eleventh  finding,  which  we  have  quot- 
ed at  length  and  which  is  based  on  testimony  taken  after  the 
main  trial  and  showing  facts  occurring  subsequent  to  such  trial. 

As  will  be  seen  by  the  finding  the  sewage,  as  treated  by  de- 
fendant, has  rendered  the  water  clear  and  inodorous,  but  the 
question  as  to  whether  or  not  it  is  potable  or  fit  for  use  remains 
undetermined  for  want  of  evidence  upon  which  to  base  a  deduc- 
tion. 

The  previous  findings  on  this  question  were  against  the  de- 
fendant, and,  as  the  burden  of  showing  a  change  rested  upon 
the  defendant,  we  must  presume,  in  the  absence  of  proof,  that 
the  water  in  the  respect  indicated  has  not  undergone  a  change. 

The  case  then  stands  thus:  Plaintiff,  as  the  owner  of  lands 
through  which  the  water  of  Santa  Bosa  creek  flowed,  had  and 
still  has  a  right  of  property  in  the  waters  of  the  stream.  This 
right  is  a  corporeal  hereditament,  appurtenant  to  the  land  and 
running  with  it.  {Alta  Land  Co.  v.  Hancock,  85  Cal.  219;  20 
Am.  St.  Rep.  217.)  Her  right  as  a  riparian  owner  was,  not  only 
to  have  the  water  of  the  stream  flow  over  her  land  in  its  usual 
volume,  but  to  have  it  flow  in  its  natural  purity,  and  such  pol- 
lution of  the  stream  by  the  defendant  as  substantially  impaired 
its  value  for  the  ordinary  purposes  of  life,  and  render  it  meas- 
urably unfit  for  domestic  purposes,  is  an  actionable  nuisance, 
and  the  fact  that  the  defendant  is  a  municipal  corporation  does 
not  enhance  its  rights  or  palliate  its  wrongs  in  this  respect. 
(Wood  on  Nuisances,  sec.  427;  High  on  Injunctions,  3d  ed.,  sec. 
810.) 

We  regard  the  present  case  as  a  close  one,  but  imder  the  find- 
ings, which  are  not  challenged,  we  cannot  interfere  with  the  con- 
clusion reached  by  the  court  below. 

We  recommend  that  the  judgment  be  aflBrmed. 

Chipman,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  aflarmed.  McFarland,  J.,  Henshaw,  J.,  Harrison,  J. 
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WILLIAM  M.  PITZHUQH,  Bespondent,  v.  THOMAS  ASH- 
WORTH, Superintendent  of  Streets,  and  C.  S.  TILTON,  In- 
tervenor,  Appellants. 

Stbebt  Impbovsmxnt — Ck>N8TBucnoN  OP  Seweb — RssoLunoiT  OF  In- 
tention— CoiiPENSATION  OF  CiTT  EnGINEEB — PaTMENT  TO  StTPER- 
INTENDENT  OF  StBEETS — WORK  OF  FORMEB  EnOINEEB  UNDEB  ABAN- 
DONED Resolution — ^Mandamus. — ^Under  the  act  of  1889,  p.  162, 
which  provides  for  work  upon  streets,  etc.,  and  for  the  construction 
of  sewers  within  municipalities,  the  resolution  of  intention  under 
which  the  work  of  the  constructicm  of  a  sewer  is  done,  is  the  only 
foundation  for  the  jurisdiction  of  the  board  to  proceed  'with  the 
work,  and  all  "incidental  expenses,''  including  the  compensation  of 
the  city  engineer,  which  are  required  to  be  advanced  by  the  con- 
tractor to  the  superintendent,  for  payment  by  him,  are  necessarily 
connected  with  the  wdrk  done  in  the  proceedings  had  imder  and  in 
*  connection  with  such  resolution,  and  property  holders  cannot  be  bur- 
dened with  expenses  incurred  under  any  former  aband(»ied  resolu- 
tion, nor  can  the  compensation  of  a  former  city  engineer  for  work 
done  and  plans  and  specifications  and  diagram  prepared  by  him  for 
the  proposed  construction  of  the  same  sewer  under  a  former  aban- 
doned resolution  be  considered  or  taken  as  any  part  of  the  "inci- 
dental expenses"  advanced  by  the  contractor  to  the  superintendent 
of  streets,  under  a  subsequent  resolution  of  intention  which  was 
carried  out,  and  the  superintendent  of  streets  may  be  compelled  by 
mandamus  to  pay  the  compensation  advanced  for  the  city  engineer 
to  the  one  who  acted  under  the  latter  resolution. 

Id. — Refebencb  in  Rbsolittion  to  Fobheb  Plans — Aid  to  New  Citt 
Engineeb. — Plans  and  specifications  do  not  constitute  a  necessary 
part  of  a  resolution  of  intention,  and,  when  specified  therein,  are 
superfluous,  and  need  not  be  followed;  and  the  fact  that  a  subse- 
quent resolution  of  intention  to  construct  a  sewer  refers  to  the  for- 
mer plans  and  specifications  prepared  by  a  former  city  engineer 
under  an  abandoned  resolution  does  not  make  the  compensation  of 
such  former  engineer  any  part  of  the  incidental  expenses  to  be  ad- 
vanced to  the  superintendent  of  streets  under  the  subsequent  reso- 
lution; and  when  the  board  ordered  the  new  city  engineer  to  make 
plans,  specifications,  diagram,  etc.,  under  such  resolution,  and  the 
work  was  completed  thereunder,  the  fact  that  the  new  city  engineer 
was  aided  to  some  extent  by  the  plans,  maps,  drawings,  etc.,  made 
by  the  former  engineer,  does  not  entitle  the  compensation  of  the  for- 
mer engineer  to  be  included  in  the  incidental  expenses  so  advanced, 
whatever  other  legal  remedy,  if  any,  he  may  have  therefor. 

Id. — Mandamus — ^Dutt  Enjoined  by  Law  upon  Sufebintbndent  of 
Stbbets — Payment  of  Money  Advanced. — Money  advanced  to  the 
superintendent  of  streets  by  the  contractor  to  cover  the  compensa- 
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tion  of  the  city  engineer  as  part  of  the  "incidental  expenses"  re- 
quired hj  law  to  be  so  advanced  to  the  superintendent  of  streets, 
is  held  by  the  superintendent  of  streets  in  his  official  capacity, 
and  it  is  a  duty  enjoined  upon  him  by  law  to  pay  the.  sum  to  the 
party  entitled  thereto;  and  mandamus  is  a  proper  proceeding  to  en- 
force the  rights  of  such  party. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.     A.  A.  Sanderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  J.  Donovan,  and  John  B.  Oartland,  for  Thomas  Ashworth, 
Appellant. 

Eobert  Harrison,  for  C.  S.  Tilton,  Intervenor,  Appellant. 

J.  P.  Langhome,  and  L.  J.  Welch,  for  Respondent. 

McFARLAND,  J. — This  is  an  appeal  by  the  defendant  Ash- 
worth  and  the  intervenor  Tilton,  from  a  judgment  of  the  supe- 
rior court  in  mandamus,  whereby  it  was  decreed  that  the  defend- 
ant Ashworth,  as  superintendent  of  streets,  etc.,  of  the  city  and 
county  of  San  Francisco,  do  pay  to  the  plaintiff  the  sum  of 
$5,713,  with  interest.  Appellants  also  appeal  from  an  order  de- 
nying a  new  trial. 

The  real  contest  is  between  the  intervenor,  Tilton,  who  was 
city  and  county  surveyor  and  engineer  from  the  first  Monday  in 
January,  1891,  to  the  first  Monday  in  January,  1893,  and  the  re- 
spondent, who  was  such  surveyor  and  engineer  from  the  first 
Monday  in  January,  1893,  to  the  first  Monday  in  January,  1895. 
The  law  which  provides  for  work  upon  streets,  lanes,  etc.,  and 
for  the  construction  of  sewers  within  municipalities,  requires 
that  a  contractor  for  such  work  ^'must  advance  to  the  superin- 
tendent of  streets,  for  payment  by  him,^*  certain  enumerated 
costs,  and  "other  incidental  expenses"  (Stats.  1889,  p.  162) ; 
and  it  is  further  provided  that  "the  term  'incidental  expenses/ 
as  used  in  the  act,  shall  include  the  compensation  of  the  city 
engineer  for  work  done  by  him.*^  On  December  13,  1893, 
while  respondent  was  city  surveyor  and  engineer,  the  superin- 
tendent of  streets,  who  was  then  W.  W.  Ackerman,  in  pursuance 
of  preliminary  steps  and  orders  regularly  taken  and  made,  en- 
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tered  into  a  writen  contract  in  due  from  with  one  W.  L.  Prather, 
Jr.,  for  the  construction  by  the  latter  of  what  is  called  the  *TRich- 
mond  outlet  sewer."  Ackerman  was  superintendent  until  the 
first  Monday  of  January,  1896,  when  the  present  appellant  be- 
came superintendent.  This  contract  was  subsequently  assigned 
by  Prather  to  Henry  Matthews,  who  duly  performed  the  work 
provided  for  in  the  contract,  and  completed  the  sewer  prior  to 
January  6,  1895. 

The  resolution  of  intention.  No.  8629,  under  which  the  work 
above  mentioned  was  done,  was  passed  May  1,  1893,  and  approv- 
ed by  the  mayor  May  4,  1893.  By  resolutions  No.  8550,  passed 
April  10th,  No.  8718,  passed  May  22d,  and  No.  8882,  passed 
June  19th — all  in  1893,  while  respondent  was  city  engineer — 
the  board  of  supervisors  directed  the  respondent  to  examine 
certain  plans,  etc.,  which  had  formerly  been  prepared,  and  re- 
port concerning  the  same;  to  *^make  a  diagram  of  the  property 
affected  or  benefited  by  the  proposed  work  of  constructing^'  said 
outlet  sewer,  "as  expressed  in  resolution  of  intention  No.  8629" ; 
and  to  "prepare  plans  and  specifications  for  the  sewer  and  work 
provided  for  in  said  resolution  of  intention  No.  8629."  The 
court  below  found  that  the  respondent  complied  with  these  sev- 
eral requirements,  and  there  is  sufficient  evidence  to  support  the 
finding.  On  June  19,  1893,  the  board  passed  resolution  No. 
8868,  by  which  said  work  was  ordered  to  be  done.  On  Novem- 
ber 6,  1893,  the  board  passed  resolution  No.  9489,  by  which  it 
fixed  the  compensation  of  respondent  for  his  services  as  surveyor 
and  engineer  for  surveying,  making  plans  and  specifications  and 
diagrams  in  relation  to  said  work,  at  the  sum  of  $7,515 ;  and  the 
court  found,  upon  sufficient  evidence  to  uphold  the  finding,  that 
said  resolution  was  not  passe^  under  misapprehension  or  mis- 
take, or  through  any  false  representations  made  to  the  board  by 
or  on  behalf  of  respondent,  as  charged  by  appellants.  The  court 
also  found  that  afterward,  during  the  progress  of  the  work,  re- 
spondent did  other  engineering  work  in  connection  with  said 
sewer  of  the  reasonable  value  of  $1,008,  and  that  his  compensa- 
tion therefor,  under  fees  theretofore  fixed  by  the  board,  was  the 
said  sum  of  $1,008  —  making  his  whole  demand  $8,523.  For 
this  latter  sum  he  presented  to  the  superintendent  of  streets  a 
demand  itemized  and  verified,  with  a  credit  thereon  of  $2,810, 
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which  had  been  paid  him  by  the  assignee  of  said  contract,  leav- 
ing a  balance  unpaid  of  $5,713 — which  is  the  money  involved  in 
this  action.  The  superintendent  made  an  assessment  to  cover 
the  expenses  of  said  work,  and  included  therein  the  sum  of 
$8,523,  the  amount  of  respondent's  demand  as  compensation  for 
engineering  services,  and  no  other  sum  of  money  was  included 
in  the  assessment  for  any  engineering  services.  Upon  the  deliv- 
ery of  the  assessment,  on  June  20,  1895,  by  the  superintendent 
to  the  assignee  to  the  contractor,  the  latter  paid  to  the  former, 
defendant  and  appellant,  the  said  sum  of  $5,713.  The  assess- 
ment was  made  upon  a  certificate  of  the  respondent  that  the  work 
had  been  completed. 

Upon  the  foregoing  facts — if  there  were  none  other  to  be  con- 
sidered— it  is  clear  that  the  judgment  of  the  court  below  was 
right.  The  resolution  of  intention  (No.  8629)  to  have  the  work 
done  was  passed  while  respondent  was  surveyor  and  engineer; 
subsequent  steps  were  taken  which  led  to  the  making  of  the  con- 
tract and  the  completion  of  the  work,  all  during  his  term  of 
office ;  he  was  required  by  the  board  of  supervisors  to  render  cer- 
tain engineering  services,  and  compensation  therefor  was  fixed 
by  the  board  under  authority  expressly  given  that  body  by  the 
street  law  (Stats.  1889,  sec.  34,  subd.  1,  p.  171) ;  the  assessment 
was  made  upon  the  certificate  of  the  respondent  that  the  work 
had  been  completed;  the  exact  amount  of  his  demand,  $8,523, 
was  included  by  the  superintendent  in  the  assessment  as  inciden- 
tal expenses  for  engineering  services,  and  the  balance  paid  by 
the  contractor  for  such  -expenses,  $6,713,  is  in  the  hands  of  the 
superintendent,  the  defendant  and  appellant  herein.  Under 
these  circumstances,  it  was  the  clear  duty  of  the  appellant,  Ash- 
worth,  to  pay  the  said  balance  t©  respondent,  unless  there  are 
other  facts  which  change  the  legal  aspect  of  the  case. 

But  appellants  contend  that  there  are  other  facts  in  the  case 
which  show  the  conclusion  above  indicated  to  be  incorrect 
Those  facts  are  briefly  as  follows :  About  two  years  before  re- 
ppondent  became  surveyor  and  engineer,  on  February  2,  1881, 
the  board  of  supervisors  passed  a  resolution,  No.  4668,  by  which 
the  intervener,  Tilton,  who  was  then  surveyor  and  engineer,  was 
ordered  to  make  an  examination  of  the  sewerage  system  of  the 
Richmond  district  in  anticipation  of  the  construction    of    the 
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'Hichmond  outlet  sewer/*  hereinbefore  referred  to.  Tilton 
made  such  examination  and  reported  to  the  board  upon  the  sub- 
ject. On  November  9,  1891,  the  board  passed  resolution  No. 
6979,  by  which  it  directed  Tilton,  as  city  engineer,  to  prepare 
plans  and  specifications  for  a  sewer  to  serve  as  an  outlet  for  said 
Eichmond  district;  and  Tilton  did  prepare  plans  and  specifica- 
tions and  filed  the  same  with  the  clerk  of  the  board,  but  the 
board  never  expressly  approved  the  same.  Afterward,  on  Feb- 
ruary 8,  1892,  the  board  passed  a  resolution  of  intention,  No. 
6441,  for  the  construction  of  said  sewer,  the  plans,  specifications, 
and  boundaries  of  the  said  district  mentioned  in  said  resolution 
being  those  prepared  by  Tilton.  On  May  23,  1892,  the  board 
passed  resolution  No.  7037,  by  which  it  ordered  Tilton  to  make 
a  diagram  of  the  property  to  be  affected  or  benefited  by  the  con- 
struction of  said  sewer  and  to  be  assessed  to  pay  the  expenses 
thereof;  and  in  pursuance  of  the  reso^ition  Tilton  did  make  a 
diagram  and  file  the  same  with  the  clerk  of  the  board ;  but  the 
board  never  approved  said  diagram.  The  plans,  specifications^ 
and  diagram  prepared  by  Tilton  were  filed  with  the  clerk  of  the 
board  and  were  marked  and  called  "sewer  outlet''  of  said  district. 
But  there  never  was  any  construction  of  said  sewer  under  said 
resolution  of  intention  No.  6441,  for  the  reason  that  under  the 
plans  the  sewer  was  to  be  constructed  in  part  through  private 
lands,  the  right  of  way  over  which  had  been  given  by  the  owners 
of  said  lands;  and  the  persons  to  whom  the  contract  had  been 
awarded  refused  to  carry  it  out  on  the  ground  that  the  resolution 
of  intention  and  all  proceedings  thereunder  were  void  because 
the  street  law  did  not  provide  for  the  performance  of  any  street 
improvement  or  the  construction  of  a  sewer  in  or  through  pri- 
vate property.  All  the  proceedings  under  said  resolution  of  in- 
tention No.  6441  were  abandoned.  In  November,  1892,  Tilton 
presented  to  the  board  his  verified  demand  against'  the  city  and 
county  of  San  Francisco,  and  the  treasury  thereof,  for  the  sum 
of  $8,500,  as  compensation  to  him  as  surveyor  and  engineer  for 
the  performance  by*  him  of  the  work  above  stated ;  and  on  De- 
cember 9,  1892,  a  few  days  before  he  went  out  of  oflBce,  the  board 
by  resolution  No.  8160  approved  and  passed  to  print  his  said  de- 
mand for  $8,500  against  the  city  and  county.  Tilton,  also,  after 
he  had  ceased  to  be  city  engineer  and  surveyor,  filed  in  the  office 
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of  the  then  superintendent  of  streets  his  verified  and  itemized 
bill  in  the  sum  of  $8,500  for  said  services.  Afterward,  on  March 
11,  1893,  the  street  law  was  amended  by  the  legislature  so  as  to 
give  the  board  of  supervisors  power  to  cause  the  construction  of 
sewers  or  sewers  with  outlets  **in,  over,  or  through  any  right  of 
way  granted  or  obtained  for  such  purpose."  Thereafter  the 
board  commenced  new  proceedings  for  the  construction  of  said 
outlet  sewer,  and  adopted  the  resolution  of  intention  No.  8629, 
hereinabove  referred  to,  and  conducted  the  proceedings  to  the 
completion  of  the  work  during  the  incumbency  of  the  office  of 
surveyor  and  engineer  by  the  Respondent,  Pitzhugh,  as  herein- 
above set  forth.  In  said  resolution  of  intention  No.  8629  it  was 
resolved  "that  it  is  the  intention  of  the  board  to  order  the  follow- 
ing street  work  in  the  city  and  county  of  San  Francisco,  accord- 
ing to  the  plans  and  specifications  prepared  by  C.  S.  Tilton, 
city  engineer**;  and  reference  was  made  to  said  documents  on 
file  in  the  clerFs  office,  called  "sewer  outlets,**  prepared  by  Til- 
ton  as  aforesaid. 

It  is  contended  by  appellants  that  under  all  the  facts  herein- 
above stated,  and  in  accordance  with  their  views  of  certain  other 
questions  of  fact  which  are  found  adversely  to  them  by  the  court, 
it  was  the  duty  of  the  appellant,  Ashworth,  to  pay  to  appellant 
Tilton  the  said  $5,713  as  part  of  Tilton's  said  claim  of  $8,500  for 
engineering  services  rendered  in  1891  and  1892  under  the  aban- 
doned resolution  of  intention  No.  6441. 

Appellants  contend  that  Fitzhugh  did  not  do  any  real  engi- 
neering work  in  connection  with  said  outlet  sewer,  but  that  he 
merely  traced  and  copied  the  plans,  specifications,  diagram,  etc., 
which  Tilton  had  prepared  imder  the  former  resolution  of  inten- 
tion No.  6441.  The  court  found,  however,  that  the  district  af- 
fected and  benefited  by  the  work  done  under  the  resolution  of 
intention  No.  8629,  and  to  be  assessed  for  the  expenses  of  the 
work,  was  "of  greater  extent  and  area  than  the  district  described 
in  said  resolution  of  intention  No.  6441.**  The  court  further 
found  that  Fitzhugh  made  the  diagram  in  question,  which  in- 
cluded the  space  of  land  fifty  feet  next  to  and  on  each  side  of  the 
right  of  way  of  said  sewer,  as  directed  in  resolution  No.  8629; 
that  said  diagram  was  approved  by  the  board,  and  that  it  was 
**the  diagram  made  by  plaintiff,  and  not  the  diagram  made  by  C. 
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S.  Tilton'* ;  and  that  "in  making  said  diagram  plaintifE  did  not 
take  tracing  copies  of  the  diagram  prepared  by  C.  S.  Tilton.*' 
The  court  further  finds:  "That  the  drawings,  plans,  specifica- 
tions, maps,  and  diagrams  referred  to  in  said  resolution  Xo. 
8868  were  those  prepared  as  aforesaid  by  plaintiff,  and  were  not 
any  of  those  prepared  by  C.  S.  Tilton/'  There  was  evidence 
sufficient  to  support  these  findings  of  the  court;  although  Fitz- 
hugh  was  no  doubt  benefited  in  rendering  his  engineering  ser- 
vices by  the  work  formerly  done  by  Tilton,  the  evidences  of 
which  were  on  file  as  public  documents  in  the  office  of  the  clerk 
of  the  board  of  supervisors. 

Tilton  may  be  justly  entitled  to  compensation  by  the  city  and 
county  for  the  work  he  did  in  1891  and  1892,  under  the  aban- 
doned resolution  No.  6441,  whether  or  not  he  has  any  legal  rem- 
edy therefor;  but  the  court  correctly  held  that  such  compensa- 
tion could  not  be  legally  included  as  "incidental  expenses"  of 
the  work  done  under  the  subsequent  and  entirely  new  resolution 
of  intention,  No.  8629,  to  be  paid  by  the  contractor  to  the  super- 
intendent of  streets.  It  is  quite  evident  that  the  board  never 
allowed  Tilton^s  bill  of  $8,600  for  the  purpose  of  being  included 
in  any  assessment  to  be  made  under  the  resolution  of  intention 
No.  6441 ;  for  at  the  time  of  the  passing  to  print  of  the  resolu- 
tion approving  Tilton's  bill  the  said  resolution  No.  6441  and  all 
proceedings  for  the  construction  of  the  sewer  under  it  had  been 
abandoned.  After  the  amendment  of  the  street  law,  other  and 
new  proceedings  were  instituted  for  the  construction  of  the  sewer 
tinder  resolution  of  intention  No.  8629,  and  work  done  under 
that  resolution  could  alone  be  included  as  "incidental  expenses,'* 
-within  the  meaning  of  the  statute;  and  it  is  to  be  noticed  that  the 
exact  amount  of  Fitzhugh's  bill  was  included  by  the  superintend- 
ent in  the  assessment,  although  in  his  answer  to  the  intervention 
the  superintendent  for  the  first  time  claims  that  he  intended  the 
assessment  to  include  Tilton's  demand.  If  the  demand  of  Til- 
ton, as  well  as  that  of  Fitzhugh,  had  been  put  in  the  assessment, 
the  amoimt  thereof  would  have  been  over  $17,000 ;  and  certainly 
the  demand  of  Fitzhugh  for  work  done  under  the  resolution  and 
proceedings  in  accordance  with  which  the  sewer  was  actually 
constructed,  which  demand  was  for  services  ordered  by  the  board 
during  said  proceedings,  and  the  compensation  for  which  was 
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approved  by  the  board,  constituted,  under  any  view,  part  of  the 
incidental  expenses  which  the  contractor  was  required  to  pay  to 
the  superintendent  before  any  assessment  could  be  made,  and 
which  the  superintendent  was  required  to  put  into  the  assess- 
ment. The  work  was  certainly  not  done  under  two  resolutions 
of  intention;  it  was  done  under  the  latter  resolution,  No.  8629, 
which  alone  was  the  foundation  of  the  jurisdiction  of  the  board 
to  proceed  with  the  work,  and  all  "incidental  expenses"  were 
necessarily  thus  connected  with  the  work  done  in  the  proceedings 
had  under  and  in  connection  with  said  latter  resolution.  Prop- 
erty holders  could  not  be  burdened  with  expenses  incurred  under 
one  or  half  a  dozen  former  abandoned  proceedings.  This  con- 
clusion is  not  affected  by  the  fact  that  in  resolution  of  intention 
No.  8629  thdre  was  a  statement  referring  to  the  former  plans  and 
specifications  prepared  by  Tilton.  Plans  and  specifications  do 
not  constitute  a  necessary  part  of  a  resolution  of  intention  (Ear- 
ney  v.  Heller,  47  Cal.  15) ;  they  are  superfluous,  and  need  not  be 
followed.  Immediately  afterward  the  board  ordered  Fitzhugh 
to  make  plans,  specifications,  diagram,  etc.,under  which  the  work 
was  carried  on  and  completed. 

Under  the  foregoing  views,  our  conclusion  is,  that  the  judg- 
ment of  the  court  below  was  right  and  should  be  affirmed.  It  is 
not  necessary  to  notice  other  points  which  merely  present  in  dif- 
ferent forms  the  main  questions  above  discussed,  which  are  deter- 
minative of  the  merits  of  the  case. 

The  appellant,  Ashworth,  makes  the  point  here,  substantially 
for  the  first  time,  that  mandamtis  is  not  the  respondent's  proper 
remedy.  It  is  true  that  in  his  lengthy  answer,  covering  about 
eighteen  pages  of  the  printed  transcript,  he  does  say  in  one  place 
that  he  "denies  that  plaintiff  has  not  a  plain,  speedy,  and  ade- 
quate remedy. in  the  ordinary  course  of  law  for  the  cause  of  ac- 
tion or  proceeding  set  forth  in  his  said  petition  and  complaint 
herein,"  but  the  prayer  of  his  complaint  is  "that  the  court  order 
the  said  C.  S.  Tilton  to  be  brought  in  and  made  a  party  to  his 
action  or  proceeding,"  and  "that  thereupon  the  court  determine 
to  whom  the  said  sum  of  money  be  paid,"  and  during  the  trial 
no  question  was  raised  as  to  the  form  of  the  remedy.  Tilton, 
in  his  intervention,  makes  no  objection  to  the  form  of  proceed- 
ing,and  prays  that  the  said  sum  of  $5,713  be  ordered  paid  to  him 


Dec.  1897.]  Ex  Parte  Wright.  401 

as  part  of  his  claim  of  $8,500.  Under  these  circumstances,  we 
are  not  called  upon  to  look  very  closely  into  the  question 
whether  or  not  the  respondent  had  any  other  '^speedy  and  ade- 
quate remedy."  However,  as  the  appellant  Ashworth  collected 
the  money  involved  here  as  superintendent  of  streets,  and  now 
holds  it  in  his  official  capacity,  it  is  his  duty,  enjoined  upon  him 
by  law,  to  pay  the  sum  to  the  party  entitled  thereto;  and  under 
these  circumstances  we  think  that  mandamus  was  a  proper  pro- 
<ieeding  to  enforce  the  respondent's  rights  in  the  premises. 
Judgment  and  order  appealed  from  are  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.*,  dissented  from  the  order  denpng  a  hearing  in 
Bank. 


[Crim.  No.  377.     In  Chambers. — December  21,  1897.] 
Ex  Parte  WILLIAM  WRIGHT  on  Habeas  Corpus. 

CBIMII7AL  Law  —  JUBISDICTION   OF     JUSTICES'     CoURT    —     REFUSAL   TO 

Change  Place  of  Trial — ^Affidavit  of  Prejudice  and  Bias — Ap- 
peal— Habeas  Corpus. — A  justice's  court  is  not  ousted  of  jurisdic- 
tion to  try  a  defendant  accused  of  misdemeanor  by  the  mere  filing 
of  an  affidavit  of  the  defendant  that  he  had  reason  to  believe  and 
did  believe  that  he  could  not  have  a  fair  and  impartial  trial  before 
the  justice  by  reason  of  his  prejudice  and  bias,  and  any  error  com- 
mitted by  the  judge  in  refusing  to  change  the  place  of  trial  on  that 
ground,  must  be  remedied  by  appeal  from  the  judgment,  which  ia 
not  void,  and  habeas  corpus  does  not  lie. 

APPLICATION  to  the  Chief  Justice  for  a  writ  of  habeas  cor- 
pus  to  the  sheriff  of  Orange  County,  to  test  the  jurisdiction  of 
4he  Justice's  Court  of  Santa  Ana  Township.  George  Hunting- 
ton, Justice. 

The  facts  are  stated  in  the  opinion. 

Brooks  &  Trask,  for  Petitioner. 

BEATTY,  C.  J. — Application  for  the  writ  of  habeas  corpus 
«pon  the  ground  that  the  justice  of  the  peace,  in  whose  court  the 
CXIX.  Cai^26 
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prisoner  was  convicted  (by  a  jury)  of  a  misdemeanor,  was  ousted 
of  jurisdiction  by  the  filing  of  an  affidavit  by  defendant  that  he 
had  reason  to  believe,  and  did  believe,  that  he  could  not  have  a 
fair  and  impartial  trial  before  said  justice  by  reason  of  his  pre- 
judice and  bias.    (Pen.  Code,  sec.  1431,  subd.  1.) 

The  refusal  of  the  justice  to  change  the  place  of  trial  may 
hAve  been  an  error,  and  if  so  the  prisoner  has  an  ample  remedy 
by  appeal^  but  the  justice  did  not  exceed  his  jurisdiction  in  pro- 
ceeding with  the  trial  after  overruling  the  motion  for  change  of 
venue.  (Lowery  v.  Hogv£,  85  Cal.  600.)  His  judgment,  there- 
fore, is  not  void,  and  habeas  corpus  does  not  lie. 

Writ  denied. 


[Sac.  No.   883.     Department  One. — December  22,   1897.] 

In  the  Matter  of  the  Estate  of  JOSEPH  BOODY,  Deceased, 

Estates  of  Deceased  Persons — Distribution — Separate  Pbopebtt  op 
Husband — Presumption  from  Purchase  after  Marriage  —  Rx> 
butting  Proof. — Property  acquired  by  the  husband  before  marriage 
is  properly  distributed  as  his  separate  estate;  and  the  presumption 
that  property  purchased  after  marriage  is  community  property  is 
rebutted  and  overcome  by  proof  that  the  property  acquired  after 
marriage  was  acquired  by  the  ordinary  use  of  his  separate  property, 
and  that  lands  which  appear  to  have  been  the  nucleus  of  subse- 
quent holdings  was  settled  upon,  possessed,  and  claimed  by  him  long 
before  his  marriage,  although  not  consummated  by  patent  from  the 
sources  of  paramount  title  until  subsequent  to  the  marriage. 

APPEAL  from  an  order  of  the  Superior  Court  of  San  Joaquin 
County  making  partial  distribution  of  the  estate  of  a  deceased 
person  and  from  an  order  denying  a  new  trial.  Joseph  H.  Budd, 
Judge. 

Minor  &  Ashley,  Nicol  &  Orr,  and  Rodgers  &  Paterson,  for 

Appellants. 

Woods  &  Levinsky,  and  Baldwin  &  Thompson,  for  Respond- 
ents. 

SEARLS,  C. — This  in  an  appeal  from  an  order  of  partial  dis- 
tribution of  the  estate  of  Joseph  B.  Boody,  and  from  an  order 
refusing  a  new  trial  therein.    The  order  distributes  certain  par- 
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cds  of  real  estate  belonging  to  said  estate.  The  sole  question  m 
issue  is  whether  the  lands  so  distributed  were  community  prop- 
erty or  the  separate  property  of  Joseph  B.  Boody,  deceased. 

Joseph  B.  Boody  died  intestate,  in  tiie  county  of  San  Joaquin, 
November  7,  1893,  without  issue,  leaving  him  surviving  as  his 
heirs  at  law  Elizabeth  Boody,  his  widow,  Emily  Foss,  a  sister, 
and  the  children  of  a  deceased  brother.  Elizabeth  Boody,  the 
widow,  died  intestate  November  10,  1893,  without  issue,  leav- 
ing as  her  next  of  kin  and  heirs  at  law,  a  sister,  one  child  of  tf 
deceased  sister,  and  the  children  of  certain  deceased  brothers. 

The  heirs  at  law  of  Elizabeth  Boody  claimed  on  the  distribu- 
tion that  the  property  in  controversy  was  the  community  prop- 
erty of  Joseph  B.  and  Elizabeth  Boody,  his  wife,  and  hence  that 
they  were  entitled  of  right  to  have  distributed  to  them  three- 
fourths  thereof.  The  court  below  denied  this  claim.  It  found 
that  all  the  real  estate  involved  was  the  separate  property  of 
Joseph  B.  Boody,  and  accordingly  distributed  to  the  heirs  of 
Elizabeth  but  one-half  thereof,  and  the  other  half  to  the  heirs  of 
Joseph  B.  Boody. 

The  heirs  of  Elizabeth  appeal  from  the  decree  and  from  an 
order  denying  their  motion  for  a  new  trial,  and  their  contention 
is,  that  the  finding  as  to  the  separate  character  of  the  properiy 
is  not  warranted  by  the  evidence.  This  cause  was  here  once  be- 
fore upon  an  appeal  involving  precisely  the  same  question, 
whereupon  the  decree  of  the  court  below  waa  reversed. 

Upon  the  going  down  of  the  remittitur,  another  trial  was  had, 
in  which  the  precise  evidence  taken  on  the  former  trial  waa  intro- 
duced and  certain  other  witnesses,  four  in  number,  were  called 
and  testified  on  behalf  of  respondents.  The  case  on  the  former 
appeal  is  reported  in  113  Cal.  683. 

In  reference  to  that  case,  we  may  say  that  the  comments  of 
this  court  upon  the  evidence  are  sufficiently  full  and  specific  to 
lead  to  an  understanding  of  its  scope  and  eflfect,  and  reference  is 
had  thereto  for  an  exposition  of  the  facts  therein  stated.  We 
need,  therefore,  only  comment  upon  the  additional  testimony 
adduced  at  the  last  trial. 

It  is  proper  to  state  that  Joseph  Boody  and  Elizabeth  Boody 
(nee  Mulvey)  intermarried  December  31,  1867.    The  additional 
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evidence  at  the  last  trial  showed  without  contradiction  that  Jo- 
seph B.Boody  was  bom  in  New  Hampshire  in  1821,wa8amachin- 
ist  by  trade,  and,  prior  to  his  coming  to  California  in  1851,  he 
had  loaned  money  at  a  good  percentage,  and  when  he  came  to 
California  he  had  and  brought  with  him  fifteen  hundred  dollars 
and  left  real  estate  in  New  Hampshire  which  was  sold  in  1879 
for  one  thousand  dollars  and  the  proceeds  remitted  to  him. 

Arrived  in  this  state,  Mr.  Boody  engaged  for  a  brief  period  in 
mining,  by  which  he  made  five  hundred  dollars,  and  then  went 
noriih  for  a  shori;  time  and  mined,  but  with  what  result  is  not 
known.  He  returned  and  engaged  in  teaming  at  Mokelumne 
Hill,  and  in  hauling  water  for  the  supply  of  citizens,  which  he 
sold  at  one  bit  a  bucket — eight  buckets  for  one  dollar.  He  had 
one  four-horse  team  worth  two  thousand  five  hundred  dollars 
and  one  six-mule  team  of  the  value  of  three  thousand  five  hun- 
dred dollars. 

Mr.  S.  L.  Magee,  a  merchant  at  Mokelumne  Hill  who  knew 
Boody  well,  described  him  as  an  industrious,  thrifty,  prudent 
man  without  bad  habits.  The  witness  judged  that  when  Boodj' 
left  and  settled  in  San  Joaquin  county  (1853)  he  had  from 
twelve  thousand  to  fifteen  thousand  dollars.  This  judgment 
was  formed  from  the  witness'  knowledge  of  the  man,  the  busi- 
ness he  was  doing,  and  the  manner  of  doing  it.  He  had  money 
and  was  reputed  to  be  a  money  lender.  The  witness  thought 
Boody  used  to  put  money  in  his,  witness',  safe,  and  that  he  bor- 
rowed money  from  him,  but  could  not  say  positively. 

In  1853,  Boody  went  to  San  Joaquin  county,  settled  upon  a 
tract  of  land  known  as  "Locust  Shade,"  formed  a  partnership 
with  one  Heath,  and  engaged  in  farming.  They  were  good 
farmers ;  prices  were  good ;  they  raised  large  crops,  and  were  re- 
puted to  have  money  to  loan. 

One  witness  (J.  H.  Tone)  never  borrowed  money  from  them, 
but  sold  them  a  note  for  three  hundred  dollars. 

Another  witness  (C.  L.  Leach),  who  described  them  as  reputed 
money  lenders,  borrowed  one  thousand  dollars  from  Boody,  but 
this  was  in  1861,  and  consequently  after  Boody  married. 

They  were  farming  in  several  places  prior  to  1857;  farmed 
from  one  to  five  hundred  acres;  averaged  say  twenty-five  bushels 
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to  the  acre,  and  sold  on  an  average  at  about  two  cents  per  pound. 
They  are  described  as  the  largest  farmers  in  that  region  at  that 
time,  and  as  being  successful  farmers. 

All  the  property  distributed  was  purchased  during  marriage. 
The  purchase  price  of  all  the  land  was  nine  thousand  three  hun- 
dred and  sixty  dollars,  of  which  Boody  owned  an  undivided  one- 
half,  and  his  copartner,  Heath,  the  other  half.  The  court  below 
found  that  Boody  was  at  the  time  of  his  marriage  worth  seven 
thousand  dollars,  besides  real  estate  in  New  Hampshire  worth 
one  thousand  dollars,  etc.,  and  that  he  paid  four  thousand  six 
hundred  and  eighty  dollars  for  his  half  interest  in  the  land,  all 
of  which  was  his  separate  property  owned  by  him  before  mar- 
riage, and  by  the  ordinary  use  of  such  separate  property  after 
his  marriage.  To  the  new  evidence  introduced  at  the  second 
trial  there  was  nothing  new  offered  in  contradiction.  Indeed, 
there  is  no  direct  evidence  that  Boody  ever  made  any  money 
after  his  marriage. 

We  think  the  case  is  presented  in  a  very  different  aspect  from 
that  in  which  it  appeared  upon  the  former  trial,  and  that  the 
evidence  raises  a  presumption  sufficient  to  dispel  the  general  pre- 
sumption of  community  property  because  purchased  subsequent 
to  marriage.  The  lands  which  seem  to  have  been  the  nucleus 
of  the  subsequent  holdings  were  settled  upon,  possessed,  and 
claimed  by  Boody  and  Heath  long  before  the  marriage  of  the 
former.  The  Locust  Shade  place  was  settled  upon  by  Boody 
February  20,  1853,  and  improved  by  a  house,  etc.,  and  when  it 
was  surveyed  in  1866  he  filed  his  pre-emption  claim  thereon  and 
in  due  time  procured  a  patent  from  the  government. 

Heath  and  Boody  had  also  purchased  what  was  known  as  the 
Pico  title  to  the  swamp  land  tract,  and  when  afterward  the  Pico 
titlie  failed,  Heath  again  purchased  from  the  state  the  same  land 
imder  the  swamp  land  act.  They  each  conveyed  to  the  other 
one-half  of  their  holdings.  Their  several  titles  were  thus  ini- 
tiated before  the  marriage  of  Boody,  although  not  consummated 
by  conveyance  from  the  sources  of  the  paramount  title  until  sub- 
sequent to  such  marriage.  Lake  v.  Lake,  52  Cal.  428,  Estate  of 
Higgins,  65  Cal.  407,  Harris  v,  Harris,  71  Cal.  314,  In  re  Lamb, 
95  Cal.  397,  and  In  re  Bauer,  79  Cal.  304,are  authorities  uphold- 
ing the  conclusions  of  fact  and  law  reached  by  the  court  below. 
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We  have  examined  the  exceptions  reserved  by  the  appellant 
at  the  trial.  Counsel  have  not  urged  them  here^  and  they  do 
not  call  for  comment.  Upon  a  review  of  the  whole  record,  we 
recommend  that  the  decree  and  order  appealed  from  be  affirmed. 

Belcher,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinions  the  decree  and 
order  appealed  from  are  affirmed. 

Harrison,  J.,  Garoutte^  J.,  McFarland,  J. 

Hearing  in  Bank  denied. 


[S.  F.  No.  770.    Department  Two. — ^December  27,  1897.1 

In  the  Matter  of  the  Estate  of  JOHN  M.  CAVAELY,  Deceased. 

Vom  Trust  unobb  Will  —  Suspension  of  Power  of  Alienation. — ^A 
truflt  attempted  to  be  created  under  the  will  of  a  testator,  for  the 
benefit  of  his  children,  by  the  terms  of  which  the  trustee  was  to  di- 
yide  the  net  income  of  the  residue  of  his  estate  in  equal  shares 
among  them  to  the  survivors  of  them  (the  issue  of  any  deceased 
child  to  share  in  such  distribution  by  right  of  representation)  until 
the  younger  son,  then  aged  seventeen  years,  shall,  or  would  if  liv- 
ing, reach  the  age  of  thirty  years,  and  at  the  expiration  of  such 
time  to  divide  and  distribute  the  said  residue  of  his  estate  in  equal 
shares  among  such  of  his  children  as  may  then  be  living,  and  the  i"^- 
sue  of  any  deceased  child,  such  issue  to  share  in  the  distribution 
per  stirpes  and  not  per  capita,  is  void,  as  suspending  the  power  of 
alienation  for  a  time  certain,  and  not  dependent  upon  any  life  or 
lives  in  being. 

Id. — CoNSTBuonoN  of  Statute — Pebfetuities  —  Futube  Estatks  — 
Time  of  Vesting — Remoteness — Alienabilitt. — Our  statute  pro- 
hibiting the  suspension  of  the  power  of  alienation  is  not,  properly 
speaking,  against  perpetuities,  but  simply  restraints  upon  alienation, 
and  makes  a  future  estate  void  in  its  creation,  if,  by  any  possibility 
it  may  suspend  the  power  of  alienation  beyond  the  prescribed  period 
regardless  of  the  time  of  vesting  of  such  estate;  nor  does  it  insist 
upon  the  vesting  of  estates,  but  only  upon  their  alienability,  and 
the  doctrine  of  remoteness  has  no  materiality,  except  as  it  affects 
alienability. 

Id. — Von)  Postponement  of  Possession— Invalidity  of  Tbust— Rlt£s 
OF  CoNSTBUOTiON — INTENTION  OF  Testatob. — The  rule  that  when  an 
absolute  estate  is  granted,  but  the  right  of  possession  and  enjoy- 
ment is  postponed,  solely  for  the  supposed  benefit  of  the  grantee, 
such  postponement  is  void,  as  applied  to  future  estates  vesting  in 
the  issue  of  the  children  of  the  testator  under  the  will,  cannot  affect 
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the  invalidity  of  the  trust  attempted  to  be  created  by  the  will,  which 
if  valid,  would  operate  to  suspend  the.  power  of  alienation  for  a 
fixed  period;  but  the  rule  that  when  a  testamentary  disposition  is 
made  to  a  class,  and  possession  is  postponed,  it  includes  all  persons 
within  the  class  at  the  time  to  which  possession  is  postponed,  and  th* 
rule  of  construction  of  a  gift  to  a  class  that  only  those  are  included 
who  are  in  existence  at  the  time  of  the  distribution,  and  the  further 
rule  that  the  word  *'issue"  ordinarily  means  descendants  to  any  de- 
gree, are  in  harmony  with  the  testator's  manifest  intent,  disclosed 
by  the  terms  of  the  will  to  keep  the  property  in  his  family  and  be- 
yond the  power  of  his  descendants  to  diispose  of  for  the  prescribed 
period,  and  the  case  is  clearly  within  the  prohibition  of  the  statute 
against  the  suspension  of  the  power  of  alienation. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco  making  partial  distribution  of  the 
estate  of  a  deceased  person.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chickering,  Thomas  &  Gregory,  and  Gerstle  &  Sloss,  for  Ap- 
pellant. 

Beddy,  Campbell  &  Metson,  and  Ira  D.  Orton^  for  Bespondent 
John  M.  Cavarly. 

TEMPLE,  J.— John  M.  Cavarly  died  in  1895  testate.  The 
will  was  admitted  to  probate  and  letters  testamentary  were  issued 
to  the  Union  Trust  Company  of  San  Francisco  in  accordance 
with  the  terms  of  the  will. 

The  estate  as  appraised  consisted  of  personal  property  of  the 
value  of  fifty  thousand  three  hundred  and  sixty-three  dollars  and 
forty-one  cents,  and  real  property  valued  at  thirty-seven  thou- 
sand two  hundred  and  ten  dollars. 

After  some  small  legacies  the  testator  attempted  to  dispose  of 
the  remaining  estate  as  follows :  "Fourth.  All  the  rest,  residue, 
and  remainder  of  the  estate,  property,  and  effects,  personal,  real, 
and  mixed,  whatsoever  and  wheresoever  situated,  of  which  I  may 
die  seised  or  possessed,  I  give,  devise,  and  bequeath  unto  my  ex- 
ecutor and  trustee,  hereinafter  named,  and  to  its  successor  and 
successors  forever,  in  trust  nevertheless,  for  the  following  uses 
and  purposes,  that  is  to  say :  "To  have  and  to  hold  the  same  in 
trust  for  the  equal  use  and  benefit  of  my  five  children,  to  wit :  My 
daughter,  Ann  Elizabeth,  the  wife  of  Edward  F.  Henzel,  aged 
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about  twenty-eight  years;  my  daughter,  Julia  Frances  Cavarly, 
aged  about  twenty-four 'years;  my  daughter,  Jennie  Day  Cav- 
arly, aged  about  twenty-three  years;  my  son,  John  Mansfield 
Cavarly,  Jr.,  aged  about  twenty  years ;  and  my  son,  Frank  BoUes 
Cavarly,  aged  about  seventeen  years. 

*'And  to  divide  the  net  income  of  the  residue  of  my  said  esr 
tate  in  equal  shares  among  my  said  children  to  the  survivors  of 
them  (the  issue  of  any  deceased  child  to  share  in  such  distribu- 
tion by  right  of  representation)  until  my  said  younger  son, 
Frank  Bolles  Cavarly,  shall,  or  would  if  living,  reach  the  age  of 
thirty  years,  and  at  the  expiration  of  such  time  to  divide  and  dis- 
tribute the  said  residue  of  my  estate  in  equal  shares  among  such 
of  my  children  as  may  then  be  living  and  the  issue  of  any  de- 
ceased child,  such  issue  to  share  in  the  distribution  per  stirpes 
and  not  per  capita, 

"In  the  event  that  any  of  my  children  should  die  before  my 
death,  leaving  issue,  such  issue  is  to  take  the  share  in  the  estate 
which  his,  her,  or  their  parent  would  have  taken  if  living." 

The  beneficiaries  of  the  trust  which  the  testator  thus  at- 
tempted to  create  were  his  sole  heirs  at  law. 

In  September,  1896,  John  M.  Cavarly,  son  of  the  deceased  and 
a  beneficiary  named  in  the  trust,  applied  for  a  partial  distribu- 
tion under  section  1658  of  the  Code  of  Civil  Procedure.  In  his 
petition  he  set  out  the  facts  required  in  regard  to  indebtedness, 
etc.,  and  averred  that  the  trust  attempted  to  be  created  was  void, 
and  asked  that  the  portion  of  the  property  to  which  he  was  enti- 
tled be  distributed  to  him.  The  court  found  the  facts  necessary 
to  warrant  a  partial  distribution,  adjudge  the  trust  void,  and 
granted  the  petition.    The  executor  appeals. 

The  objection  to  the  trust  is,  that  it  suspends  the  power  of 
alienation  for  a  period  certain  and  not  dependent  upon  any  life 
or  lives  in  being.  The  appellant  contends  that  the  power  of 
alienation  is  not  suspended  for  a  time  certain,  but  that  the  trust 
will  end  and  the  property  vest  in  possession,  at  least,  upon  the 
death  of  the  last  survivor  of  the  beneficiaries  named,  whenever 
that  shall  occur. 

Appellant  contends  that  there  are  only  three  possible  ways 
in  which  the  property  can  go:  1.  Some  of  the  children  of  the 
testator  may  live  to  the  end  of  the  period.    2.  All  may  die  with- 
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in  the  period,  leaving  no  issue.  In  such  event  the  trust  would 
end  witii  the  death  of  the  last  survivor;  because  the  purpose  of 
its  creation  would  then  fail.  (Civ.  Code,  sec.  871.)  3.  All  of 
the  testator's  children  may  die  within  the  period,  one  or  more 
of  them  leaving  issue. 

It  is  contended  that  in  such  event  the  issue,  or  grandchildren 
of  the  testator,,  would  take  at  once  a  vested  estate  in  possession. 

The  children  of  the  testator,  it  is  said,  do  not  take  a  vested 
estate  because  there  is  a  gift  over.  If  one  of  them  were  to  die 
within  the  period,  without  issue,  the  portion  which  he  might 
have  taken  would  go  under  the  terms  of  the  trust  to  the  survi- 
vors. So  long  as  one  of  the  named  beneficiaries  lives,  it  is, 
within  the  prescribed  period,  uncertain  whether  the  remainder 
will  vest  in  him.  The  estate  will  vest  in  such  as  may  be  living, 
and  in  the  issuie  of  any  deceased  child.  But  it  is  claimed  that 
there  is  no  gift  over,  as  to  the  grandchildren.  They,  upon  the 
death  of  their  parents  within  the  period,  become  vested  with  an 
indefeasible  estate,  and  only  the  enjoyment  and  possession  is 
postponed  by  the  terms  of  the  trust.  And  if  all  the  children  of 
the  testator  were  dead,  their  children,  being  the  only  persons  liv- 
ing and  having  an  interest  in  the  property,  could  insist  upon  im- 
mediate possession.  The  postponement  is  void,  as  against  pub- 
lic policy,  and  as  repugnant  to  the  estate  granted.  (Saunders  v, 
Vautier,  4  Beav.  116;  Gray  on  Eestraints  on  Alienation,  sec. 
106.) 

In  such  case,  the  direction  to  postpone  is  void,  and  the  valid- 
ity of  the  gift  is  not  affected  by  the  fact  that  the  time  fixed  for 
possession  is  beyond  the  limits  allowed  by  the  rule  against  re- 
straints on  alienation.  The  postponement  being  void,  the  estate 
does  vest  in  possession  within  the  period  allowed.  (Gray  on 
Perpetuities,  sec.  120;  1  Jarman  on  Wills,  292.) 

We  are  not  disposed  to  dispute  these  propositions  laid  down 
by  the  learned  counsel  of  the  appellant.  Our  statute  is  not, 
properly  speaking,  against  perpetuities.  It  simply  prohibits  re- 
straints upon  alienation.  The  declaration  that  a  future  estate  is 
void  in  its  creation,  which  thus  suspends  the  power  of  alienation, 
is  to  the  same  end.  It  is  void  if  by  any  possibility  it  may  sus- 
pend the  absolute  power  of  alienation  beyond  the  prescribed 
period.    Upon  this  point  Chaplin,  in  his  work  on  Suspension  of 
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Alienation,  section  1,  remarks — speaking  of  the  New  York  stat- 
ute, from  which  ours  was  copied — that  it  affects  all  estates  of 
every  character  which  are  capable  of  interfering  with  the  power 
of  alienation,  and,  secondly,  that  it  does  not  insist  upon  the  vest- 
ing of  estates,  but  only  their  alienability.  The  doctrine  of  re- 
moteness, therefore,  has  no  materiality,  except  as  it  affects  alien- 
ability. 

But,  keeping  in  view  the  rule  that  when  an  absolute  estate  is 
granted,  but  the  right  of  possession  and  enjoyment  is  postponed, 
solely  for  the  supposed  benefit  of  the  grantee,  such  postpone- 
ment is  void,  is  in  the  power  of  alienation  unduly  suspended  by 
the  terms  of  this  trust  ?  It  is  the  rule  that  when  a  testamentary 
disposition  is  made  to  a  class,  and  possession  is  postponed,  it  in- 
cludes all  persons  within  the  class  at  the  time  to  which  posses- 
sion is  postponed.     (Civ.  Code,  sec.  1337.) 

It  is  also  a  rule  of  construction  of  a  gift  to  a  class  that  only 
those  are  included  who  are  in  existence  at  the  time  of  the  distri- 
bution. (Gray  on  Perpetuities,  sec.  698.)  It  is  also  true  that 
the  word  "issue"  ordinarily  means  descendants  to  any  degree. 
(Jarman  on  Wills,  109.)  All  these  rules  point  to  the  one  con- 
clusion, and  that  is  against  the  position  of  the  appellant.  In 
my  opinion,  the  language  of  the  will,independently  of  these  rules 
of  construction,  clearly  manifests  the  same  intent.  The  property 
was  to  be  held  for  the  period,  and  tl^e  trustee  is  directed  to  divide 
the  residue  in  equal  shares  among  such  of  the  testator's  children 
as  may  then  be  living  and  the  issue  of  any  deceased  child,  such 
issue  to  share  in  the  distribution  per  stirpes,  and  not  per  capita. 
If  any  child  were  to  die  before  the  testator,  leaving  issue,  such 
issue  would  take  the  share  that  his  or  her  parent  would  have 
taken. 

Evidently,  the  testator  intended  to  keep  the  property  in  his 
family,  and  beyond  the  power  of  his  descendants  to  dispose  of 
for  the  prescribed  period.  BTe  has  used  language  which,  under- 
stood in  its  usual  and  ordinary  sense,  would  have  accomplished 
the  purpose  had  it  been  possible  under  our  law  to  do  so.  In 
case  of  doubt,  the  courts  will  presume  that  a  violation  of  law  was 
not  intended,  and  will  interpret  the  language  so  as  to  make  a 
lawful  trust,  if  possible.    That  cannot  be  done  here. 

Issue  who  might  have  taken  under  the  trust,  but  who  did  not 
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Burvive  until  the  appointed  time  for  the  distribution,  are  not 
then  issue  of  the  testator.  I  see  no  reason  for  supposing  that 
the  word  "issue"  means  children.  There  was  no  direction  to  dis- 
tribute to  the  heirs  of  the  issue,  and  that  might  have  been  neces- 
sary under  the  interpretation  suggested  by  the  appellant.  There 
might  be  a  widow  of  a  deceased  grandchild,  who  would  have  been 
a  beneficiary  had  he  lived.  She  would  not  come  within  the  class 
designated,  but  she  would  be  entitled  to  a  share  as  heir  under  the 
construction  contended  for. 

I  think  it  obvious  that  the  testator  did  not  intend  this,  and 
such  result  can  only  be  brought  about  by  construing  the  lan- 
guage used  by  the  testator  against  the  rules  of  construction  usu- 
ally applied  to  such  instruments. 

I  think,  therefore,  the  case  is  within  the  prohibition  of  the 
statute  and  is  controlled  by  the  rule  announced  in  Estate  of 
Walkerly,  108  Cal.  637;  49  Am.  St.  Rep.  93. 

If  this  conclusion  is  correct,  it  is  not  necessary  to  discuss  the 
other  objection  urged,  that  the  attempted  trust  was  for  purposes 
not  authorized  by  the  statute. 

The  order  and  judgment  are  affirmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  281.    Department  Two.— December  27,  1897.] 
E.  J.  DURRELL,  Appellant,  v.  P.  W.  DOONER,  Respondent 

Bn'ifj.'!'  WoBK  Requssted  in  Fbont  of  Lot — Lien  Confined  to  Cittob 
XowN — Insufficient  Comflaint  — ^Demubbeb  —  Unoebtaintt.  — 
The  lien  provided  for  in  section  1191  of  the  Code  of  Civil  Procedure, 
in  favor  of  one  who,  at  the  request  of  the  owner  of  a  lot,  improves 
the  street  or  sidewalk  in  front  of  or  adjoining  the  same,  can  be  ac- 
quired and  enforced  only  against  a  lot  in  an  "incorporated  city  or 
town;"  and  a  complaint  to  enforce  such  lien,  setting  forth  a  con- 
tract for  grading  and  other  work,  which  shows  upon  its  face  that 
the  work  was  to  be  done  outside  of  any  city  or  town,  and  was  to 
be  done  in  accordance  with  an  ordinance  to  be  passed  by  the  board 
of  supervisors  of  the  county,  does  not  state  a  cause  of  action ;  and  if 
such  complaint  leaves  it  uncertain  whether  the  work  to  be  donfl  un- 
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der  the  contract  was  within  an  incorporated  city  or  town,  and  un- 
certain as  to  whether  an  ordinance  was  passed  bj  the  board  of  su- 
pervisors  of  the  county,  it  is  subject  to  a  demurrer  for  uncertainty. 

Id. — Omission  to  Request  Amendment — Objection  upon  Appeal.  — 
The  omission  to  request  an  amendment  to  a  pleading  after  a  de- 
murrer thereto  has  been  sustained  precludes  the  making  of  an  ob- 
jection upon  appeal  for  the  first  time  that  the  court  should  have 
allowed  an  amendment,  when  nothing  appears  in  the  record  to  shon 
an  abuse  of  discretion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob  An- 
geles County.     Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  E.  Bacon,  for  Appellant 

M.  C.  Hester,  for  Sespondent. 

McFAELAND,  J. — This  action  was  brought  to  enforce  an  al- 
leged lien  for  twenty-four  dollars  and  seventy-five  cents  upon 
certain  land  of  the  defendant  for  work  done  upon  a  street  in 
front  of  said  land  in  grading  said  street,  curbing  etc.,  under  sec- 
tion 1191  of  the  Code  of  Civil  Procedure.  The  defendant  de- 
murred to  the  complaint  upon  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  also  because 
it  is  uncertain  in  several  named  respects.  The  court  sustained 
the  demurrer  without  leave  to  amend,  and  judgment  was  entered 
for  the  defendant.    Plaintiff  appeals  from  the  judgment. 

The  demurrer  was  properly  sustained.  The  lien  provided  for 
in  section  1191  can  be  acquired  and  enforced  only  against  a  lot 
in  an  "incorporated  city  or  town" ;  and  the  whole  complaint  tak- 
en together  shows,  we  think,  quite  clearly  that  the  land  with 
respect  to  which  the  alleged  contract  for  grading  was  made  was 
not  within  any  incorporated  city  or  town.  The  complaint  set 
forth  the  written  contract  for  grading  and  other  work,  and  the 
contract  shows  upon  its  face  that  the  work  was  to  be  done  at  a 
place  in  the  county  of  Los  Angeles  outside  of  any  incorporated 
city  or  town,  or  was  to  be  done  "in  accordance  with  the  ordinance 
to  be  passed  by  the  board  of  supervisors  of  Los  Angeles  county." 
Moreover,  the  most  favorable  view  that  could  be  taken  of  the 
complaint  would  surely  leave  it  uncertain  as  to  whether  the  work 
to  be  done  under  the  contract  was  within  an  incorporated  city 
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or  town,  and  also  uncertain  as  to  whether  any  ordinance  was  ever 
passed  by  the  board  of  supervisors  of  the  county,  and  uncer- 
tain as  to  other  matters  set  forth  in  the  demurrer. 

The  point  that  the  court  below  should  have  allowed  an  amend- 
ment to  the  complaint  does  not  properly  arise  here,  because  the 
appellant  did  not  ask  to  amend.  "The  privilege  of  amending, 
after  trial  of  issues  of  law  raised  by  the  demurrer,  is  not  one  of 
right,  but  one  resting  in  the  discretion  of  the  trial  court.  (Code 
Civ.  Proc.,  sec.  472.)  If  the  plaintiif  desired  again  to  amend, 
she  should  have  applied  to  the  court  below,  and,  if  refused,  ex- 
ception should  have  been  taken.  It  is  too  late  to  make  the  point 
for  the  first  time  in  this  court  when  nothing  appears  in  the  rec- 
ord to  show  an  abuse  of  discretion.''  {Buckley  v.  Howe,  86  Cal. 
605.) 

The  judgment  is  aflSrmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 


[S.  P.  No.  580.     In  Bank.— December  27,  1897.] 

CHARLES  K.  McCLATCHTY,  Petitioner,  v.  SUPERIOR 
COURT  OP  THE  COUNTY  OP  SACRAMENTO,  A.  P. 
CATLIN",  Judge,  Respondent. 

Contempt  of  Coubt — Newspaper  Publications — Repobt  of  Evidence 
— Cbiticism  op  Judge — Refusal  to  Permit  Evidence — Excess  of 
Jurisdiction — Certiorari. — Where  a  charge  of  contempt  of  court 
against  a  publisher  of  a  newspaper  alleged  the  making  of  publica- 
tions therein,  which  were  "false,  scandalous,  and  defamatory,*'  and 
"intended  to  degrade  the  said  court,  and  excite  public  prejudice 
and  odium  against  it,  and  were  unlawful  interferences 
with  the  proceedings  of  the  court,"  and  it  appears  that 
an  account  of  testimony  given  in  a  pending  cause  was 
published  therein,  and  that"  the  judge  upon  his  attention  being 
called  thereto  by  an  attorney  in  the  cause,  stated  from  the  bench 
that  it  was  a  grossly  false  and  fabricated  statement,  whereupon  the 
newspaper  reasserted  the  truth  of  the  account  and  declared  that  thp 
attorney  and  judge  knew  it  was  correct,  and  severely  criticised  the 
judge,  and  expressed  contempt  for  him  for  approving  "the  unmiti- 
gated falsehood  of  an  attorney;"  and  where  the  defense  to  the 
charge  of  contempt  of  court  was  that  the  publications  were  in  fact 
true,  and  not  made  with  any  wrongful  intent,  and  that  the  per- 
sonal referenoes  to  the  judge  were  merely  in  response  to  his  asper- 
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fiions  in  ohnractmzing  the  statements  in  the  newspaper  aa  false  and 
fabrirnted,  when  they  were  in  fact  true,  and  that  such  references 
were  net  n.nde  with  purpose  of  interfering  with  the  administration 
of  jiintice;  and  where  the  publications  were  admitted  to  have  been 
mnde,  nnd  the  only  testimony  in  support  of  the  charge  was  that  of 
the  court  reporter,  to  the  effect  that  the  matter  published  did  not 
correspond  with  his  notes  of  the  evidence,  and  that  prior  to  the  sec- 
ond publication  he  had  furnished  to  the  publisher  a  correct  tran- 
script of  his  notes;  and  the  judge  refused  to  permit  the  publisher 
to  introduce  evidence  to  prove  the  truth  of  the  account  of  evidenos 
published,  held,  that  an  order  adjudging  him  guilty  of  contempt 
of  court  was  in  excess  of  jurisdiction,  and  should  be  annulled  upon 
certiorari. 

Id. — PuBUCATioN  OP  Tbuth  as  to  Legal  PiiocEBDiivoa — Cbtticism  of 
Judge,  when  not  a  Contempt  of  CJoubt. — ^The  publication  of  the 
truth  as  to  legal  proceedings  or  the  criticism  of  a  judge,  if  made 
only  in  response  to  an  unjust  charge  upon  the  veracity  of  the  pub- 
lisher, and  without  intent  improperly  to  influence  the  proceedings 
of  the  court,  does  not  constitute  a  contempt  of  court. 

Id. — Aspebions  bt  Judge  fbom  Bench — Right  of  Defensk. — ^A  judge 
on  the  bench  ha»  no  more  right  than  any  other  person  to  cast  as- 
persions upon  the  character  of  a  person  not  a  party  or  participant 
in  a  case  on  trial,  without  a  right  in  the  latter  to  defend  himself. 

CEETIORARI  in  the  Supreme  Court  to  annul  an  order  of 
the  Superior  Court  of  Sacramento  County,  adjudging  the  peti- 
tioner guilty  of  contempt.    A.  P.  Catlin,  Judge. 

The  facts  are  stated  in  the  opinion. 

P.  Reddy,  Delmas  &  Shortridge,  John  E.  Bichards,  and 
Garrett  McEnerney,  for  Petitioner. 

S.  S.  Holl,  and  A.  P.  Catlin,  for  Respondent. 

VAN  FLEET,  J. — Certiorari  to  review  an  order  of  the  re- 
spondent adjudging  petitioner  guilty  of  contempt 

While  the  cause  of  Talmadge  v.  Talmadge  was  on  trial  in  the 
superior  court  of  Sacramento  county,  an  article  appeared  in  the 
Sacramento  Bee,  a  newspaper  published  in  the  city  of  Sacra- 
mento, purporting  to  be  an  account  of  certain  testimony  given 
by  one  of  the  witnesses ;  and  when,  at  the  opening  of  court  next 
day,  its  attention  was  called  to  the  article  by  one  of  the  attorneys 
in  the  cause,  the  judge  stated  from  the  bench  that  he  had  no 
hositntion  is  saying  that  the  statement  referred  to  was  a  grossly 
falp<»  statement,  a  gross  fabrication,  and  that  there  was  not  the 
sligliiest  ground  in  the  testimony  of  the  witness  upon  which  such 
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a  statement  could  be  based.    In  the  afternoon  of  that  day  the 
Bee  published  in  its  editorial  columns  the  following  article: 

"The  Bee  will  not  keep  in  its  employ  a  reporter  who  garbles 
or  who  misstates,  but  when  a  newsgatherer  does  his  duty  and 
tells  the  truth  it  will  not  stand  silently  by  while  an  aggregation 
of  attorneys  try  to  make  him  out  a  liar,  and  while  a  prejudiced 
and  vindictive  czar  upon  the  bench  aids  and  abets  them  in  such 
a  purpose.  The  Bee  reasserts  that  in  all  material  details  the  state- 
ment of  Talmadge,  as  given  in  the  Bee  of  yesterday,  was  the 
statement  that  he  made  upon  tiie  stand  at  Monday  afternoon  ses- 
sion. The  Bee  will  go  further  than  that.  It  will  declare  that 
both  the  attorney  before  the  bar  and  the  judge  on  the  bench 
knew  that  the  statement  made  in  the  Bee  was  an  essentially  cor- 
rect epitome  of  the  testimony  given  by  Mr.  Talmadge,  at  the 
very  moment  when  they  unhesitatingly,  shamelessly,  and  brazen- 
ly declared  it  to  be  a  gross  fabrication.  There  is  no  paper  any- 
where that  has  a  higher  regard  for  fair  and  impartial  courts  than 
has  the  Bee,  but  there  is  no  paper  anywhere  that  has  a  supremer 
contempt  than  has  the  Bee  for  a  judge  who  will  approve  the  un- 
mitigated falsehood  of  an  attorney,  as  Judge  Catlin  to-day  ap- 
proved the  brazen  misstatement  of  Judge  J.  B.  Devine.'*  Similar 
language  was  repeated  in  the  columns  of  the  newspaper  on  the 
two  succeeding  days.  The  petitioner  herein  is  the  editor  and 
one  of  the  proprietors  of  the  Bee,  and  on  June  2,  1896,  upon  an 
affidavit  of  Mr.  C.  T.  Jones  setting  forth  these  publications  and 
that  the  same  was  an  interference  with  the  proceedings  of  the 
court  in  the  trial  of  the  cause,  and  constituted  a  contempt  of 
said  court,  a  citation  was  issued  directing  him  to  show  cause  why 
he  should  not  be  punished  for  said  contempt.  In  obedience  to 
the  citation,  the  petitioner  appeared  in  court  and  filed  an  an- 
swer acknowledging  that  the  article  was  published  by  his  author- 
ity and  justifying  its  publication  upon  the  ground,  among  oth- 
ers, that  it  was  in  fact  a  correct  report  of  the  proceedings  at  tlie 
trial,  and  that  it  was  published  in  order  to  defend  himself  from 
the  charge  made  by  the  judge  of  the  court,  and  in  his  answer  re- 
peated the  charges  made  in  the  article  published.  Upon  the 
hearing  of  the  charge,  the  court  found  the  facts  in  accordance 
with  the  affidavit  of  Mr.  Jones,  and  that  the  publications  were 
an  unlawful  interference  with  the  proceedings  of  the  court  in  the 
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trial  of  the  cause,  and  adjudged  the  petitioner  guilty  of  the  con- 
tempt alleged,  and  that  he  pay  a  &ie  of  five  hundred  dollars. 
The  petitioner  seeks  by  this  proceeding  a  judgment  annulling 
this  order  of  the  superior  court 

There  is  but  one  point  which  need  be  considered.  It  is  con- 
tended, and  we  think  correctly,  that  the  order  under  review  is 
void  for  the  reason,  clearly  disclosed  by  the  record,  that  the  peti- 
tioner was  denied  his  constitutional  right  to  be  heard  in  his  de- 
fense. The  charge  against  him  was  in  making  certain  publica- 
tions in  his  newspaper  relating  to  the  evidence  in  the  case  on 
trial,  alleged  in  the  affidavit  upon  which  he  was  cited  to  be 
"false,  scandalous,  and  defamatory,*'  and  which  "were  intended 
to  degrade  the  said  court  and  excite  public  prejudice  and  odium 
against  it  and  were  imlawf ul  interferences  with  the  proceedings 
of  said  court.*'  The  gravamen  of  this  charge  was  the  alleged 
false  character  of  the  publications  and  the  wrongful  intent  of 
petitioner  in  making  them  to  bring  the  court  into  contempt, 
and  thus  interfere  with  the  orderly  administration  of  justice  in 
the  cause  on  trial.  That  this  was  the  understanding  and  theory 
of  the  prosecution  is  shown  by  the  course  of  proceeding  in  the 
court  below.  To  prove  the  false  character  of  the  matter  publish- 
ed by  petitioner,  the  prosecution  introduced  the  court  reporter, 
who  testified  that  the  matter  published,  purporting  to  be  a  state- 
ment of  the  evidence  as  given  in  the  action  on  trial  at  the  time, 
did  not  accord  with  his  notes  of  such  evidence;  and  to  show 
that  petitioner  acted  with  malicious  intent  it  was  proved  by  the 
reporter  that  before  the  second  publication  appeared  he  had 
furnished  to  petitioner  what  purported  to  be  a  correct  transcript 
of  his  notes  of  that  portion  of  said  evidence  to  which  the  publi- 
cation referred.  This  was  substantially  the  case  of  the  people, 
the  publications  being  admitted.  The  substantive  defense  was 
that  the  publications  were  in  fact  true,  and  not  made  with  any 
wrongful  intent;  that  the  personal  references  therein  to  the 
judge  were  merely  in  response  to  the  aspersion  of  the  latter  cast 
upon  petitioner  in  characterizing  the  statements  in  his  news- 
paper as  false  and  fabricated,  when  in  fact  they  were  not,  and 
that  such  personal  references  were  not  made  for  the  purpose  of 
interfering  with  the  administration  of  justice.  That  this  was 
a  complete  defense,  if  sustained  by  evidence,  there  can,  we  think. 
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be  no  doubt.  The  publication  of  the  truth  as  to  legal  proceed- 
ings is  not  a  contempt  of  court  {In  re  Shortridge,  99  Cal.  526) ; 
and  the  criticism  of  the  action  of  the  judge,if  made  only  in  prop- 
er response  to  an  unjust  charge  against  petitioner's  veracity,  and 
without  intent  to  improperly  influence  the  proceedings  of  the 
court,  would  not  be  contemptuous.  It  is  said  that  the  language 
of  the  judge  was  not  directed  at  petitioner,  but  to  the  reporter 
on  his  paper;  but  we  do  not  think  the  language  will  justly  bear 
this  limitation.  A  judge  on  the  bench  no  more  than  any  other 
can  cast  aspersions  upon  the  character  of  a  person  not  a  party 
or  participant  in. a  case  on  trial,  without  a  right  in  the  latter  to 
defend  himself.  Petitioner  might  not  have  been  able  to  estab- 
lish this  defense,  but  he  was  not  permitted  to  make  the  effort 
When  the  case  of  the  people  rested  this  occurred: 

"Mr.  Reddy. — ^We  want  to  call  witnesses  to  show  that  the  pub- 
lication in  the  'Bee'  was  in  point  of  fact  true. 

"The  Judge. — I  will  not  hear  testimony  further  than  what 
has  already  appeared  on  that  subject,  as  stated  by  the  reporter. 
I  will  not  allow  this  matter  to  degenerate  into  a  controversy  as 
to  the  correctness  of  the  reporter's  notes. 

"Mr.  Reddy. — Then  we  will  not  be  allowed  to  introduce  any 
evidence  at  all — ^is  that  the  proposition — ^if  these  notes  are  to 
be  taken  as  correct? 

"The  Judge. — I  shall  act  only  on  the  official  notes,  as  given 
you  by  the  reporter.    I  will  hear  no  other  testimony. 

"Mr.  Reddy. — ^We  wish  to  show  that  the  notes  are  not  correct, 
in  so  far  as  they  differ  from  the  report  in  the  'Bee/  and  that 
the  testimony  as  reported  in  the  'Bee'  was  actually  given  on  that 
occasion. 

"The  Judge. — ^I  will  not  hear  any  outside  testimony  other 
than  the  notes  of  the  official  reported.  .... 

"Mr.  Reddy. — ^Your  honor  will  allow  no  testimony  except  the 
reporter's  notes? 

"The  Judge.— No. 

''Mr.  Reddy. — Then  your  honor  will  not  permit  us  to  put  in 
evidence  the  subject  matter — ^the  allegations  of  the  answer? 

"The  Judge. — I  have  made  my  ruling  that  I  will  hear  no  tes- 
timony in  regard  to  the  evidence  that  was  taken  there  except 
what  is  contained  in  the  notes  of  the  official  reporter,  and  they 
CXIX.  Cal.— 27 
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haye  been  fully  given,  and  I  will  add  to  that  the  cross-examina- 
tion of  Mr.  Dnden  [the  reporter]  with  respect  to  those  questions 
that  the  court  asked  him  in  regard  to  the  time  when  he  deliver- 
ed the  transcribed  notes  to  the  'Bee/  '* 

Thereupon  the  defendant  offered  and  requested  to  be  allowed 
to  introduce  evidence  in  support  of  the  various  subdiviaions  of 
his  answer,  involving  as  a  whole  the  same  general  issues  as  sug- 
gested above,  but  was  denied  such  right,  except  to  the  extent 
that  he  was  told  he  would  be  allowed  to  show  that  the  publica- 
tions were  "without  malice/'  This  privilege  was  declined  as  of 
no  avail  unless  petitioner  was  allowed  to  put  'in  his  entire  de- 
fense. 

That  the  result  of  this  action  of  the  court  in  thus  requiring 
petitioner,  in  effect,  to  submit  his  defense  upon  the  evidence 
for  the  people,  was,  in  substance  and  effect,  to  deprive  petition- 
er of  the  right  to  be  heard  in  his  defense,  is,  we  think,  obvious. 
It  is  contended  by  respondent  that,  even  if  the  action  of  the 
court  was  wrong,  it  was  error  merely,  which  cannot  be  reviewed 
on  certiorari;  that  the  court  having  jurisdiction  of  the  person 
and  subject  matter,  the  mere  method  in  which  it  exercised  such 
jurisdiction  cannot  be  inquired  into  in  this  proceeding,,  which 
looks  only  to  the  question  of  jurisdiction.  If  the  premise  were 
correct,  the  conclusion  would  xmdoubtedly  follow.  But  with 
the  view  that  the  action  involved  no  more  than  mere  error  we 
cannot  coincide.  It  was  error,  certainly,  but  it  was  more  than 
that.  It  was  a  transgression  of  a  fimdamental  right  guaran- 
teed to  every  citizen  charged  with  an  offense,  or  whose  prop- 
erty is  sought  to  be  taken,  of  being  heard  before  he  is  condemn- 
ed to  suffer  injury.  Any  departure  from  those  recognized  and 
established  requirements  of  law,  however  close  the  apparent 
adherence  to  mere  form  in  method  of  procedure,  which  has  the 
effect  to  deprive  one  of  a  constitutional  right,  is  as  much  an 
excess  of  jurisdiction  as  where  there  exists  an  inceptive  lack  of 
power.  "The  substance  and  not  the  shadow  determines  the  va- 
lidity of  the  exercise  of  the  power.'*  (Postal  Tel.  etc,  Co,  v. 
Adams,  155  XT.  S.  689,  698.) 

While  the  writ  of  certiorari  is  not  a  writ  of  error,  "it  is  never- 
theless,'* as  suggested  in  Schwarz  v.  Superior  Court,  111  Cal. 
112,  "a  means  by  which  the  power  of  the  court  in  the  premises 
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can  be  inquired  into;  and  for  this  purpose  the  review  extends 
not  only  to  the  whole  of  the  record  of  the  court  below,  but  even 
to  the  evidence  itself,  when  necessary  to  determine  the  jurisdic- 
tional fact/' 

If,  then,  by  looking  at  the  evidence  we  can  see  that  the  court 
exceeded  its  power,  we  have  a  right  to  examine  the  evidence  for 
that  purpose.  The  evidence  and  proceedings  in  this  case  dis- 
close clearly  to  our  minds  such  an  excess.  Contempt  of 
court  is  a  specific  criminal  offense  {Ex  parte  Hollis,  59  Cal.  408 ; 
Ex  parte  Gould,  99  Cal.  360;  37  Am.  St.  Bep.  67) ;  and  a  party 
charged  therewith,  although  the  proceeding  is  more  or  less  sum- 
mary in  character,  has  the  same  inalienable  right  to  be  heard 
in  his  defense,  especially  in  instances  like  the  present,  of  mere 
constructive  contempt,  as  he  would  against  a  charge  of  murder 
or  any  other  crime.  On  this  subject  it  is  said  in  Rapalje  on 
Contempts,  section  111 :  "Contempt  of  court  is  of  two  kinds — 
that  which  is  committed  in  open  court,  and  that  which  is  com- 
mitted out  of  the  view  and  hearing  of  the  court.  For  the  pim- 
ishment  of  the  first,  by  commitment  and  fine,  no  proceeding 
need  be  taken  contradictorily  with  the  offender,  but  for  the  pun- 
ishment of  the  latter,  by  the  same  means,  the  offender  must  be 
allowed  to  offer  evidence  and  argument  in  his  defense,  other- 
wise any  judgment  which  the  court  may  pronounce  will  be  abso- 
lutely void." 

In  State  v.  Orleans  Civil  Judges,  32  La.  Ann.  1256, 1262,  con- 
sidering a  case  of  constructive  contempt,  it  is  said :  "The  charge 
of  contempt  should  not  in  any  case  be  followed  by  sentence  and 
imprisonment  unless  after  a  rule  to  show  cause  has  been  grant- 
ed, and  the  party  defendant  therein  heard  and  permitted  to 
offer  evidence  and  argument.**  And  it  is  held  that  anything 
less  than  that  would  constitute  a  want  of  "due  process  of  law,*' 
or  a  proceeding  not  in  accord  with  the  '^aw  of  the  land,"  ren- 
dering the  judgment  void.  And  the  court  there  quote  with  ap- 
proval this  justly  celebrated  definition  of  the  phrase  *1aw  of  the 
land"f ormulated  by  Mr.  Webster  in  the  Dartmouth  College  case : 
*^y  law  of  the  land  is  most  clearly  intended  the  general  law, 
which  hears  before  it  condemns,  which  proceeds  from  inquiry 
and  renders  judgment  only  after  trial.  The  meaning  is,  that 
every  citizen  shall  hold  life,  liberty,  property,  and  immunities 
under  the  protection  of  general  rules  which  govern  society." 
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And  in  the  very  recent  case  of  Hovey  v,  Elliott,  167  U.  S. 
409,  decided  by  the  supreme  court  of  the  United  States,  where, 
in  a  civil  action,  the  court  had  stricken  out  the  answer  of  a  party 
because  of  his  contempt  of  an  order  requiring  him  to  pay  money 
into  court,  and  rendered  judgment  against  him  pro  confesso,  it 
was  held  that  the  act  was  beyond  the  power  of  the  court,  for  the 
reason  that  it  deprived  the  pari;y  of  the  right  to  be  heard  in  his 
defense ;  and  that  the  judgment  so  entered  against  him  was  void, 
even  as  against  collateral  attack.  Among  other  things  it  is  there 
said :  "Can  it  be  doubted  that  due  process  of  law  signifies  a  right 
to  be  heard  in  one's  defense?  If  the  legislative  department  of 
the  government  were  to  enact  a  statute  conferring  the  right  to 
condemn  the  citizen  without  any  opportunity  whatever  of  being 
heard,  could  it  be  pretended  that  such  an  enactment  would  not 
be  violative  of  the  constitution?  If  this  is  true,  as  it  undoubt- 
edly is,  how  can  it  be  said  that  the  judicial  department,  the  source 
».nd  fountain  of  justice  itself,  has  yet  the  authority  to  render 
lawful  that  which  if  done  under  the  express  legislative  sanction 
would  be  violative  of  the  constitution?  If  such  power  obtains, 
then  the  judicial  department  of  the  government,  sitting  to  up- 
hold and  enforce  the  constitution,  is  the  only  one  possessing  a 
power  to  disregard  it.  If  such  authority  exists,  then,  in  conse- 
quence of  their  establishment  to  compel  obedience  to  law  and 
enforce  justice,  courts  possess  the  right  to  inflict  the  very 
wrongs  which  they  were  created  to  prevent/* 

And,  as  showing  that  it  is  not  sufficient  that  the  court  shall 
go  through  the  mere  form  of  citing  a  party  to  appear  upon  the 
pretense  of  giving  him  a  hearing  while  in  fact  denying  him  the 
right  in  its  substance,  it  is  there  said :  'Tin til  notice  is  given,  the 
court  has  no  jurisdiction  in  any  case  to  proceed  to  judgment, 
whatever  its  authority  may  be  by  the  law  of  its  organization  over 
the  subject  matter.  But  notice  is  only  for  the  purpose  of  af- 
fording the  party  an  opportunity  of  being  heard  upon  the  claim 
or  the  charges  made;  it  is  a  summons  to  him  to  appear  and 
speak,  if  he  has  anything  to  say,  why  the  judgment  sought 
should  not  be  rendered.  The  denial  to  a  party  of  the  benefit 
of  a  notice  would  be  in  effect  to  deny  that  he  is  entitled  to  no- 
tice at  all,  and  the  sham  and  deceptive  proceeding  had  better 
be  omitted  altogether.    It  would  be  like  saying  to  the  party. 
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appear  and  you  shall  be  heard;  and,  ^hen  he  has  appeared,  say- 
ing, your  appearance  shall  not  be  recognized,  and  you  shall  not 
be  heard."  And,  quoting  from  OoUpin  v.  Page,  18  Wall.  350,  it 
is  said :  *'It  is  a  rule  as  old  as  the  law,  and  never  more  to  be  re- 
spected than  now,  that  no  one  shall  be  personally  botind  until 
he  has  had  his  day  in  court,  by  which  is  meant  until  he  has 
been  duly  cited  to  appear  and  has  been  afforded  an  opportunity 
to  be  heard.  Judgment  without  such  citation  and  opportunity 
wants  all  the  attributes  of  a  judicial  determination ;  it  is  judicial 
usurpation  and  oppression,  and  can  never  be  upheld  where  jus- 
tice is  justly  administered." 

These  considerations  make  it  manifest  that  petitioner  at  his 
trial  in  the  court  below  was  denied  that  "due  process  of  law** 
requisite  to  a  valid  conviction;  and  for  that  reason  the  order 
convicting  him  of  contempt  must  be  annulled* 

It  is  so  ordered. 

Garoutte,  J.,  concurred. 

McPABLAND,  J.,  concurring. — ^I  concur  in  the  judgment 
annulling  the  order  under  review.  The  case  is  a  very  close  one ; 
but  I  think  that  the  alleged  contempt  rested  ultimately  upon  the 
asserted  fabrication  and  publication  by  petitioner  of  false  tes- 
timony and  his  persistency  in  restating  this  version  of  the 
same  as  true.  This  being  so,  he  should  have  been  allowed  to 
introduce  such  evidence  as  he  had  to  the  point  that  his  publica- 
tion of  the  testimony  was  a  fair  and  correct  statement  of  it. 
The  court  declined  to  hear  any  evidence  from  him  on  that  sub- 
ject ;  and  the  weight  of  authority  is  to  the  point  that  this  ruling, 
being  a  denial  of  appellant's  right  to  make  a  defense,  goes  to 
the  jurisdiction  and  is  reviewable  on  certiorari.  If  petitioner 
had  been  allowed  to  introduce  the  offered  evidence  the  case 
would  have  presented  no  difficulties. 

BEATTY,  C.  J.,  concerning. — A  cause  being  on  trial  in  the 
superior  court,  »  newspaper  publishes  what  purports  to  be  a  por- 
tion of  the  testimony  of  one  of  the  parties  to  the  action. 

The  attention  of  the  judge  being  called  to  the  publication,  he 
pronounces  it  grossly  false  from  his  seat  on  the  bench.  The 
publisher  in  the  next  issue  of  his  paper,  and  while  the  cause  is 
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Btill  on  trial,  reasserts  the^correctness  of  his  report  and  in  coarse- 
ly vituperative  terms  retorts  upon  the  judge  the  accusation  of 
falsehood.    Is  this  a  contempt  of  court? 

The  answer  to  this  question  depends,  it  seems  to  me,  upon 
the  further  question,  whether  or  not  the  judge,  in  denouncing 
the  original  report,  was  acting  in  a  judicial  capacity. 

A  true  report  of  the  proceedings  of  a  court  is  not  a  contempt. 
A  false  report  may  or  may  not  be  a  contempt  according  to  cir- 
cumstances. If  a  false  report  is  published  under  such  circum- 
stances as  to  constitute  a  contempt,  there  is  but  one  way  to 
deal  with  the  matter  judicially,  and  that  is  by  a  regular  citation 
or  attachment  and  a  hearing.  If  the  court  or  judge  undertakes 
to  act  upon  the  matter  in  any  other  way,  his  action  is  extrajudi- 
cial and  not  in  his  oflRcial  character. 

Such,  it  seems  to  me,  was  very  clearly  the  case  here.  The  at- 
tention of  the  judge  being  drawn  to  this  publication,  it  was  nat- 
ural, and  no  doubt  commendable,  that  he,  believing  it  to  be 
gross  perversion  of  the  facts,  should  so  characterize  it,  but  in  so 
doing  he  was  not  acting  as  a  court  or  judge.  What  he  said  was 
in  no  sense  a  part  of  any  judicial  proceeding,  and  the  fact  that 
he  was  seated  on  the  bench  at  the  time  makes  the  case  no  dif- 
ferent in  point  of  law  from  what  it  would  have  been  if  his  re- 
marks had  been  delivered  on  the  street  or  communicated  in  writ- 
ing to  the  same  or  another  newspaper. 

The  report  of  the  newspaper  was,  therefore,  not  an  attack  up- 
on the  court  or  an  interference  with  the  proceedings  of  the 
court,  but  was  an  attack  upon  the  man,  for  which,  if  it  was  ma- 
licious and  unfounded,  he  had  the  same,  and  no  other,  means  of 
redress  that  the  law  gives  to  every  citizen  who  is  the  victim  of 
a  libel.  The  facts  alleged  and  found  in  the  proceeding  against 
the  petitioner  do  clearly  establish  a  malicious  libel,  but  they  do 
not,  in  my  opinion,  constitute  a  contempt  of  court,  and  for  that 
reason  I  concur  in  the  judgment  annulling  the  order. 

HARRISON,  J.,  dissenting.— Section  1209  of  the  Code  of 
Civil  Procedure  declares  that  any  unlawful  interference  with  the 
proceedings  of  a  court  is  a  contempt  of  the  authority  of  the 
court;  and  when  facts  are  presented  to  the  court  which  could 
under  any  circumstances  have  interfered  with   ita   proceedings 
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in  the  trial  of  a  cause,  it  has  jurisdiction  to  investigate  the 
•charge  of  contempt. 

No  question  as  to  the  general  power  of  the  court  is  presented 
in  the  present  case.  Its  jurisdiction  to  investigate  a  charge  of 
contempt  is  not  denied.  Whether  it  had  jurisdiction  to  investi- 
gate the  charge  against  the  petitioner  does  not  depend  upon  any 
review  of  evidence,  but  is  to  be  determined  by  the  sufficiency  of 
the  aflfidavit  upon  which  the  citation  to  him  was  issued.  If  the 
facts  set  forth  in  that  affidavit  are  sustained^  its  powers  to  punish 
for  the  contempt  therein  charged  follows  as  a  legal  conclusion. 
That  the  affidavit  of  Mr.  Jones  sets  forth  facts  sufficient  to  give 
to  the  court  jurisdiction  to  inquire  into  the  alleged  contempt, 
and  to  determine  whether  the  acts  charged  against  the  peti- 
tioner had  been  committed  by  him,  cMinot  be  questioned,  and  the 
regularity  of  the  procedure  by  which  he  was  brought  before  the 
court  is  not  challenged.  The  court,  therefore,  had  jurisdiction 
to  investigate  the  charge,  and,  after  its  jurisdiction  had  been 
thus  acquired,  any  error  by  it  in  the  course  of  the  inquiry,  either 
in  admitting  or  in  excluding  evidence,  is  not  the  subject  of  re- 
view in  this  proceeding ;  and  its  finding  of  the  facts  upon  which 
it  based  its  judgment  that  the  petitioner  was  guilty  of  contempt 
is  also  final. 

It  is  claimed,  however,  by  the  petitioner,  that  the  court  had 
no  jurisdiction  to  pimish  him  for  the  contempt  charged  without 
giving  him  an  opportunity  to  be  heard  in  his  defense,  and  that 
inasmuch  as  it  refused  to  receive  evidence  which  he  offered  at 
the  hearing  in  support  of  certain  matters  which  he  had  set  up  in 
his  answer  as  a  defense  to  the  charge,  and  refused  to  consider 
these  matters,  it  exceeded  its  jurisdiction  in  determining  that  he 
was  guilty  of  the  contempt  charged  in  the  affidavit.  The  right 
of  one  charged  with  contempt  to  be  heard  in  answer  to  the 
charge  is  fully  conceded;  but  upon  this,  as  upon  any  other 
charge,  his  right  to  be  heard  is  limited  to  matters  that  are  perti- 
nent to  the  issue  before  the  court.  If  he  is  allowed  a  hearing  up- 
on these  matters,  he  cannot  say  that  he  is  deprived  of  his  rights 
without  due  process  of  law.  The  provision  in  section  1217  of 
the  Code  of  Civil  Procedure  that  the  court  or  judge  must  "in- 
vestigate the  charge,  and  must  hear  any  answer  which  the  per- 
son arrested  may  make  to  the  same,  and  may  examine  witnesses 
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for  or  against  him/*  does  not  require  the  court  to  hear  an  an- 
swer whose  allegations  have  no  tendency  to  exonerate  the  person 
from  the  charge,  or  to  permit  an  examination  of  witnesses  up- 
on matters  that  are  not  relevant  to  the  alleged  contempt.  The 
court  is  to  conduct  the  investigation  under  the  sanction  of  its 
judicial  obligations,  but  its  determination  therein  will  not  be  set 
aside  upon  tiie  ground  that  it  committed  error  in  the  course  of 
the  investigation.  If  the  court  had  refused  to  allow  the  peti- 
tioner to  file  any  answer  to  the  charge,  or  if,  after  permitting  his 
answer  to  be  filed,  it  had  ordered  it  to  be  stricken  from  the  files, 
and  had  refused  to  receive  any  evidence  on  his  behalf  in  defense 
of  the  charge,  its  judgment  against  him  would  have  been  unau- 
thorized. Instead  of  so  doing,  however,  the  court  permitted 
the  petitioner  to  file  such  answer  as  he  desired,  and  also  heard 
all  the  evidence  which  he  chose  to  oflfer  in  support  of  the  mat- 
ters therein  which  were  material  or  relevant  to  the  defense. 

In  his  answer  the  petitioner  had  alleged  that  the  original 
publication  of  the  proceedings  was  a  correct  statement  of 
the  testimony  given  before  the  court,  and  the  refusal  of 
the  court  to  allow  evidence  in  support  of  this  averment  is 
claimed  by  him  to  have  been  a  denial  of  the  right  to  be  heard 
in  his  defense;  but  the  truth  or  falsity  of  this  publication  was 
not  involved  in  the  charge  of  contempt  before  the  court.  The 
contempt  with  which  the  petitioner  was  charged  did  not  con- 
sist in  this  publication,  but  in  the  subsequent  effort  on  his  part 
to  compel  the  court  to  accept  it  as  the  truth  in  opposition  to  its 
own  statement  that  it  was  not  correct.  A  false  publication  of  the 
proceedings  of  a  trial  does  not  of  itself  constitute  a  contempt, 
or  render  its  author  liable  to  punishment.  The  charge  of  con- 
tempt against  the  petitioner  was  the  fact  that  after  the  court 
had  stated  that  the  testimony  contained  in  that  publication  had 
not  been  given,  and  while  the  cause  was  still  in  process  of  trial 
before  it  and  undetermined,  the  petitioner  had  published  in  his 
newspaper,  in  a  manner  calculated  to  destroy  the  freedom  of 
the  court  in  determining  the  rights  of  the  parties  to  the  contro- 
versy then  before  it  for  determination,  that  this  judicial  declar- 
ation was  false. 

The  court,  therefore,  very  properly  refused  to  permit  the 
truth  or  falsity  of  the  publication  to  be  made  an  issue  of  fact 
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in  the  proceedings  upon  the  charge  of  contempt;  and  it  also 
properly  denied  the  offer  of  the  defendant  to  introduce  the  evi- 
dence given  at  the  trial  of  the  cause  of  Talmadge  v.  Talmadge, 
relating  to  other  matters  than  those  involved  in  the  publication. 
Such  evidence  could  have  no  bearing  or  relevance  to  the  mat- 
ter then  under  investigation. 

The  case  of  Talmadge  v.  Talmadge  was  on  trial  before  the 
court  without  a  jury.  The  court  was  required  to  make  its  find- 
ings of  fact  upon  the  testimony  given  before  it,  and  to  render  its 
judgment  in  accordance  with  that  testimony.  When  its  atten- 
tion was  drawn  to  this  publication,  with  a  request  by  one  of 
the  attorneys  in  the  case  to  be  informed  whether  that  was  the 
testimony  as  understood  by  the  court,  and  it  stated  from  the 
bench  in  reply  that  such  testimony  had  not  been  given,  and  that 
the  publication  was  incorrect,  this  was  a  declaration  by  it  that 
its  decision  was  not  in  any  way  to  be  affected  by  what  was  stated 
in  the  publication  to  have  been  given  as  testimony  in  the  case. 
If  either  of  the  parties  had  felt  that  the  court  was  in  error,  it 
would  have  been  proper  to  point  out  to  it  in  any  competent 
mode — either  by  the  notes  of  the  stenographer  or  by  the  state- 
ment of  one  who  bad  heard  it — that  such  testimony  had  in  fact 
been  given.  The  court,  however,  would  not  have  been  bound 
to  accept  such  statement  as  correct,  but  would  still  be  compel- 
led to  decide  the  cause  upon  its  own  view  of  what  was  the  testi- 
mony therein,  leaving  it  to  the  defeated  party  to  show  in  any 
proper  mode  that  it  had  decided  contrary  to  the  evidence.  It 
is  manifest  from  a  mere  reading  of  the  article  published  in  the 
"Bee"  that  it  would  naturally  tend  to  interfere  with  the  pro- 
ceedings of  the  court  in  the  trial  of  the  cause  to  which  it  refer- 
red, and  that  the  court  was  authorized  to  find  that  it  was  an 
unlawful  interference  with  its  proceedings.  The  evident  pur- 
pose, as  well  as  the  natural  tendency,  of  the  article  in  question 
was  to  compel  the  court  to  accept  the  facts  given  in  the  previous 
statement  in  the  "Bee"  as  the  correct  version  of  that  portion  of 
the  testimony  in  the  case,  and  was  an  attempt  on  the  part  of  the 
petitioner  to  coerce  the  court  into  deciding  the  cause  upon  tes- 
timony which  in  its  opinion  had  not  been  given;  and  to  the  ex- 
tent that  this  publication  might  tend  to  bring  about  that  result, 
whether  it  did  in  fact  effect  the  purpose  or  not,  it  was  an  unlaw- 
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ful  interference  with  the  proceedings  of  the  conrt.  If  the  cause 
had  been  on  trial  before  a  jury,  and  the  petitioner  had  approach- 
ed one  of  the  jurors  and  made  the  statemenis  contained  in  the 
article,  it  would  not  be  questioned  that  he  would  have  been  guil- 
ty of  contempt.  It  is  none  the  less  a  contempt  that  the  testimony 
was  to  be  considered  by  the  court  instead  of  by  a  jury,  nor  is  the 
act  constituting  the  contempt  diminished  by  the  fact  that  it  was 
published  in  a  newspaper  rather  than  stated  orally.  It  was 
published  with  the  evident  purpose  that  it  should  be  read,  and 
it  was  in  fact  read  by  the  judge  while  the  cause  was  still  pending 
before  him  and  undetermined. 

The  defendant  also  alleged  in  his  answer  that  the  publication 
set  forth  in  the  aflSdavit  of  Mr.  Jones  was  published  without  mal- 
ice and  for  the  purpose  of  defending  himself  against  the  false 
charges  made  against  him  by  the  judge,  and  that  he  then  be- 
lieved that  the  original  publication  contained  a  correct  state- 
ment of  the  evidence  in  the  case.  At  the  hearing,  after  the 
court  had  declined  to  allow  any  evidence  upon  the  correctness 
of  the  original  publication,  the  defendant  proposed  to  offer 
proof  in  support  of  the  several  matters  contained  in  his  answer. 
The  court  gave  him  permission  to  show  that  the  publication  was 
made  without  malice,  and  that  he  believed  it  to  be  true^  and 
also  that  he  believed  that  he  had  a  right  to  publish  it,  and  to 
state  his  motive  therefor.  The  court  also  stated  that,  if  he 
could  do  so,  he  might  show  that  the  original  publication  was 
made  from  a  report  compiled  by  a  reporter  of  the  "Bee"  from 
the  testimony  which  he  had  heard  in  court.  The  defendant  de- 
clined, to  accept  these  offers,  or  to  introduce  any  evidence  upon 
these  matters,  his  counsel  saying:  *^Ve  desire  to  put  in  our  en- 
tire defense  so  that  it  may  all  go  together."  As  the  defendant 
was  given  an  opportunity  to  present  any  evidence  in  his  power 
relevant  to  the  issue  or  material  to  his  defense,  it  cannot  be 
said  that  his  trial  was  had  contrary  to  the  law  of  the  land,  or 
that  he  was  convicted  without  a  hearing. 

The  defendant's  offer  to  prove  by  testimony  that  the  publica- 
tion did  not  interfere  with  the  proceedings  of  the  court  was 
properly  rejected.  Whether  the  publication  had  such  an  affect 
or  tendency  was  a  question  of  law  depending  upon  the  nature 
of  the  publication  and  the  circumstances   under  which  it  was 
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made,  and  was  a  queation  of  law  to  be  determined  by  the  court, 
and  not  upon  the  testimony  of  witnesses. 

The  claim  of  the  petitioner  that  by  the  article  published  he 
sought  to  justify  himself  against  the  implied  charge  of  willful 
misrepresentation  made  by  the  court  when  its  attention  was  first 
drawn  to  the  statement  of  the  testimony,  falls  to  the  ground  in 
view  of  the  fact  that  the  court  had  made  no  reference  to  the 
petitioner,  but  assumed  throughout  its  remarks  that  the  publi- 
cation had  been  made  by  reason  of  false  and  incorrect  reports 
made  by  some  one  other  than  the  petitioner.  Whatever  right 
the  defendant  might  have  to  defend  himself  against  what  he 
deemed  an  unjust  aspersion  in  these  remarks  of  the  judge,  he 
had  no  right  to  do  it  in  such  a  way  as  to  interfere  with  the  pro- 
ceedings of  the  court.  Unless  courts  are  permitted  to  administer 
justice  freely,  and  without  being  subjected  to  intimidation  or 
coercion  in  their  deliberations  and  decisions,  they  will  be  pow- 
erless to  protect  those  who  are  injured,  or  to  enforce  the  rights 
of  those  who  invoke  their  aid. 

It  is  contended  by  the  petitioner  that  by  reason  of  the  follow- 
ing provision  in  section  1209  of  the  Code  of  Civil  Procedure,  as 
amended  in  1891 : .  **But  no  speech  or  publication  reflecting  up- 
on or  concerning  any  court,  or  any  officer  thereof,  shall  be  treats 
ed  or  punished  as  a  contempt  of  such  court,  unless  made  in  the 
immediate  presence  of  such  court  while  in  session,  and  in  such 
a  manner  as  to  actually  interfere  with  its  proceedings,''  the 
court  had  no  authority  to  adjudge  him  guilty  of  contempt.  The 
effect  of  this  provision  was  considered  in  Shortridge's  case,  99 
Cal.  526,  37  Am.  St.  Bep.  78,  and  it  was  said  in  that  case:  ^^No 
authority  has  been  found  which  denies  the  inherent  right  of  a 
court,  in  the  absence  of  a  limitation  placed  upon  it  by  the  pow- 
er which  created  it,  to  punish  as  a  contempt  an  act — ^whether 
committed  in  or  out  of  its  presence — ^which  tends  to  impede, 
embarrass,  or  obstruct  the  court  in  the  discharge  of  its  duties. 
It  is  a  doctrine  which  is  admitted  in  all  its  rigor  by  American 
courts  everywhere,  and  does  not  need  the  support  of  foreign 
authorities  based  upon  the  fiction  that  the  majesty  of  the  king, 
represented  in  the  persons  of  the  judges,  is  always  present  in 
the  court.  It  is  founded  upon  the  principle,  which  is  coeval 
with  the  existence  of  the  courts  and  as  necessary  as  the  right  of 
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self -protection,  that  it  is  a  necessary  incident  to  the  execution 
of  the  powers  conferred  upon  the  court,  and  is  necessary  to  main- 
tain its  dignity,  if  not  its  very  existence.  It  exists  independent 
of  the  statute.  The  legislative  department  may  regulate  the 
procedure  and  enlarge  the  power,  but  it  cannot,  without  trench- 
ing upon  the  constitutional  powers  of  the  court  and  destroying 
the  autonomy  of  that  system  of  checks  and  balances  which  is  one 
of  the  chief  features  of  our  triple  department  form  of  govern- 
ment, fetter  the  power  itself. '*  (See,  also,  Myers  v.  State,  46 
Ohio  St.  473;  15  Am.  St.  Eep.  638;  State  v.  Frew,  24  W.  Va. 
416;  Ex  parte  Barry,  85  Cal.  603;  20  Am.  St.  Rep.  248;  People 
V.  Durrant,  116  Cal.  179.) 

It  is,  however,  contended  by  the  petitioner  that  the  constitu- 
tion has  conferred  upon  the  legislature  the  right  to  thus  limit 
the  power  of  courts  to  punish  for  contempt  of  their  authority. 
This  proposition  is  maintained  by  the  following  argument: 
Section  1  of  article  XXII  of  the  constitution  provides:  That 
all  laws  in  force  at  the  adoption  of  this  constitution,  not  in- 
consistent therewith,  shall  remain  in  full  force  and  effect  until 
altered  or  repealed  by  the  legislature.'*  The  chapter  of  the  Code 
of  Civil  Procedure  relative  to  contempts  was  a  law  in  force  at 
the  adoption  of  the  constitution,  and,  not  being  inconsistent 
therewith,  was,  by  virtue  of  this  section,  when  the  people  voted 
for  and  adopted  theconstitution,  adopted  by  them  as  a  part 
and  parcel  of  that  instrument,  and  so  continued  until  changed 
by  legislation;  that  the  amendment  of  1891,  having  been  en- 
acted under  the  power  implied  in  the  clause  "until  altered  or  re- 
pealed by  the  legislature'*  is  to  be  regarded  as  if  the  constitution 
had  conferred  express  power  upon  the  legislature  to  thus  limit 
the  power  of  the  courts  to  punish  for  contempt.  No  such  ef- 
fect can  be  given,  however,  to  the  language. of  this  section  of  the 
constitution.  The  legislature  derives  no  greater  power  of  legis- 
lation therefrom  than  is  conferred  upon  it  in  article  IV  of  the 
constitution,  nor  is  the  judicial  department  of  the  state  deprived 
of  any  of  its  power  by  virtue  of  this  section.  The  purpose  and 
effect  of  the  section  was  not  to  change  the  character  of  the  laws 
therein  referred  to,  or  to  give  to  them  any  different  effect  from 
that  which  they  previously  had,  but  the  section  was  placed  in 
the  constitution  for  the  purpose  of  avoiding  any  question  of  im- 
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plied  repeal  of  any  existing  laws  that  were  not  inconsistent  with 
the  constitution,  or,  as  is  expressed  in  the  preamble  to  the  sec- 
tion, "That  no  inconvenience  may  arise  from  the  alterations  and 
amendments  in  the  constitution  of  this  state/* 

The  order  of  the  superior  court  should  be  aflSrmed  and  the 
writ  discharged. 

Temple,  J.,  and  Henshaw,   J.,  concurred  in  the   dissenting 
opinion. 

Behearing  denied. 


[Sac.  No.  212.     In  Bank.— December  27,   1897.] 

LUBENNA  MOORE,  Respondent,  v.  R.  H.  COPP,  Appellant. 

Action  to  Quiet  Title — Defense  of  Written  Contbact — Failubb  to 
Dent  Genuineness  and  Execution — Evidengb — Mattes  in  Avoid- 
ance of  Contract. — The  failure  of  the  plaintiff,  in  an  action  to 
quiet  title,  to  file  an  affidavit  denying  the  genuineness  and  due  exe- 
cution of  a  written  contract  pleaded  and  set  forth  in  the  answer 
by  way  of  defense,  merely  admits  that  the  instrument  pleaded  is  not 
spurious  Or  counterfeit,  or  of  different  import  on  its  face  from  the 
one  executed,  but  is  the  identical  instrument  executed  by  the  plain- 
tiff, and  does  not  preclude  the  plaintiff  from  controverting  the  in- 
strument by  evidence  of  fraud,  mistake,  undue  influence,  or  any 
matter  in  avoidance  of  the  contract,  not  inconsistent  with  the  fact 
of  its  execution  and  genuineness. 

Id. — Issues  Agreed  upon — Objection  upon  Appeal. — ^Where  issues  as 
to  matter  in  avoidance  of  the  contract  pleaded  in  defense,  not  in- 
volving its  genuineness  and  due  execution,  were  agreed  upon  and 
submitted  to  the  jury  without  objection,  the  defendant  cannot  ob- 
ject upon  appeal  for  the  first  time  that  such  issues  were  no£  prop- 
erly submitted. 

Id. — PiXADiNG — Fraud  or  Mistake  in  Avoidance  —  Replication  ab 
Matter  of  Law. — ^A  plaintiff  is  not  required  to  plead  the  facts 
constituting  fraud  or  mistake,  unless  the  cause  of  action  or  defense 
to  a  cross-complaint  rests  thereon;  and  where  such  facts  are 
merely  matter  in  avoidance  of  a  defense  set  up  in  the  answer,  they 
are  not  required  to  be  averred  in  the  complaint,  but  may  be  proved 
in  rebuttal  of  the  defense  without  a  replication^  which  is  supplied 
by  operation  of  law. 

Id. — Equttt  Case — ^Verdict  of  Jury  Advisory — Right  of  Court  to 
Determine  Question  of  Fraud. — An  action  to  quiet  title,  in  which 
the  defendant  relies  upon  a  contract  for  the  sale  of  the  premises  in 
controversy,  is  purely  an  equity  case,  in  which  neither  party  has 
the  right  to  demand  a  jury,  and  the  verdict  of  a  jury  is  merely  ad- 
visoiy  to  the  court,  and,  though  actual  fraud  in  avoidance  of  the 
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eontract  is  always  a  qTiestion  of  fact,  yet  the  court  Is  not  booncl  by 
the  Yerdict  of  the  jury  on  that  question,  hut  may  determine  it  re- 
gardless of  the  verdict. 

Id. — ^Mistake  of  Pact  upon  Pabt  of  Plaiwtiff — Iokorance  of  Pxaik- 
TDT— AoK,  ImrnuciTT,  and  iNKXPERiKNcafr— Reliance  upon  De- 
iendaniv-Knowiedge  of  Defendant. — ^A  contract  may  be  set  aside 
for  a  clear  mistake  of  fact  on  the  part  of  one  of  the  parties,  -with- 
out proof  of  fraud  of  the  other  party;  and  where  the  evidence  for 
the  plaintiff  showed  that  she  was  aged,  subject  to  physical  infirmi- 
ties, and  inexperienced  in  business,  and  had  oonfidenoe  and  implicit 
trust  in  the  defendant,  who  prepared  the  contract  out  of  her  pres- 
ence, and  brought  it  to  her  to  be  executed,  bringing  with  him  a  no- 
tary and  a  witness,  and,  knowing  that  she  did  not  know  what  was 
contained  in  the  contract,  did  not  read  it  to  her,  and  that  she 
signed  it,  without  reading  it,  under  the  understanding  ana  belief 
that  it  was  a  lease  with  an  option  of  renewal,  and  in  ignorance  of 
the  fact  that  it  contained  a  contract  of  sale,  the  circumstances  are 
such  that  ordinary  prudence  on  the  part  of  the  defendant  required 
him  to  have  the  contract  read  in  her  hearing,  and  the  plaintiff 
should  not  be  held  to'  suffer  for  her  apparent  laches  in  signing  it  in 
.  ignorance  of  its  contents. 

Id. — Findings — Pbobative  Facts — Issues  Rendered  Immaterial^ —  A 
finding  of  probative  facts  is  sufficient  when  the  ultimate  facts  fol- 
low therefrom;  and  when  the  findings  show  a  clear  case  of  mistake 
of  fact  upon  the  part  of  the  plaintiff,  whether  involving  fraud 
therein  or  not,  a  separate  finding  upon  the  qiiestion  of  actual  fraud 
is  not  required;  and  it  is  immaterial  whether  other  findings  are 
or  are  not  sustained  by  the  evidence. 

Id. — Immaterial  Error — Evidence. — Error  in  the  admission  of  evi- 
dence upon  other  matters  not  involving  the  question  of  mistake  of 
fact  upon  which  the  judgment  for  plaintiff  proceeds  is  without  in- 
jury. 

Id. — Prima  Facie  Case  of  Mistake — ConItliot  of  Evidence.  — Where 
the  evidence  for  the  plaintiff  standing  alpne  establishes  a  prima 
facie  case  of  mistake,  and  the  trial  judge  accepted  her  evidence  as 
true,  though  contradicted  by  the  evidence  for  the  defendant,  the 
appellate  cgurt  is  not  at  liberty  to  inquire  into  the  relative  weight 
of  the  conflicting  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Placer 
County.    J.  E.  Prewitt,  Judge. 

The  facts  are  stated  in  the  opinion. 

John  M.  Pulweiler,  and  (Jeorge  C.  Sargent,  for  Appellant 

A.  M.  Johnson,  and  L.  L.  Chamberlain,  for  Respondent 

CHIPMAN,  C. — Action  to  quiet  title  to  certain  land  on  which 
was  a  granite  quarry.  Defendant  answered  the  complaint  and 
set  up  an  instrument  executed  by  plaintiff  to  him  September  25, 
1889,  by  which  plaintiff  agreed  to  sell  and  convey  to  defendant 
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the  portion  of  the  land  containing  said  qnarry,  at  the  expiration 
of  a  certain  lease,  under  which  the  quarry  was  being  worked, 
which  did  not  expire  until  1901.  The  consideration  of  the  con- 
tract was  one  dollar  paid  and  one  thousand  dollars  to  be  paid  at 
the  expiration  of  said  lease.  Plaintiff  did  not  serve  and  file  an 
aflSdavit  denying  the  contract.  A  jury  was  impaneled  to  try  cer- 
tain four  special  issues,  to  wit :  1.  Mental  competency  of  plain- 
tiff to  make  the  contract ;  2.  Whether  it  was  executed  under  un- 
due influence  of  defendant;  3.  Through  fraud;  4.  By  mistake. 
Defendant  made  no  objection  to  calling  the  jury  nor  to  the  sub- 
mission of  the  issues.  The  jury  answered  the  first  three  ques- 
tions, No;  the  fourth,  Yes. 

Judgment  passed  for  plaintiff  quieting  her  title  and  adjudging 
defendant's  contract  void  and  annulling  the  same,  from  which 
and  from  the  order  denying  his  motion  for  a  new  trial  defendant 
appeals. 

Plaintiff  proved  title  in  her  and  rested.  Defendant  moved  to 
instruct  the  jury  to  render  a  verdict  for  defendant  upon  the  is- 
sues framed,  on  the  ground:  1.  That  the  burden  of  proof  was 
on  plaintiff,  under  the  pleadings  as  they  stood,  to  prove  that  de- 
fendant's claim  was  without  right;  and  2.  That  defendant  set 
up  in  his  answer  a  written  instrument,  executed  by  plaintiff, 
showing  his  interest  in  a  portion  of  the  premises,  and  that  by 
section  448  of  the  Code  of  Civil  Procedure,  plaintiff  not  having 
filed  and  served  the  affidavit  of  denial  therein  required,  the  gen- 
uineness and  due  execution  of  the  instrument  are  deemed  ad- 
mitted. The  motion  was  denied,  and  defendant  offered  the  in- 
strument, which  was  admitted,  and  rested.  Plaintiff  thereupon 
offered  evidence  in  support  of  the  special  issues  framed,  to  some 
of  which  evidence  defendant  objected  on  the  grounds :  1.  That 
the  genuineness  and  due  execution  of  the  instrument  are  admit- 
ted and  cannot  be  controverted ;  and  2.  As  to  some  of  the  mat- 
ters referred  to  in  the  special  issues  that  they  had  not  been 
pleaded. 

It  is  claimed  by  respondent :  That  by  the  provisions  of  section 
462  of  the  Code  of  Civil  Procedure  the  answer  is  deemed  contro- 
verted, and  therefore  respondent  was  not  precluded  from  intro- 
ducing evidence  in  avoidance  of  the  contract  under  the  special 
issues  or  otherwise. 
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1.  The  cases  in  which  section  448  has  been  construed  are  nu- 
merous. The  result  reached  may  be  briefly  stated  as  follows: 
Where  the  defendant  has  pleaded  a  written  instrument  in  defense 
(not  by  way  of  cross-complaint),  and  the  plaintiff  has  not  seired 
and  filed  an  affidavit  denying  the  instrument  and  has  offered  no 
evidence  controverting  it  on  any  ground,  the  instrument  is  to 
be  deemed  admitted  and  must  be  taken  for  what  it  appears  on 
its  face  to  be.  But  the  plaintiff  may  controvert  the  instrument 
by  evidence  of  fraud,  mistake,  undue  influence,  compromise,  pa}^- 
ment^  statute  of  limitations,  estoppel,  and  the  like  defenses,  un- 
der section  462  of  the  Code  of  Civil  Procedure.  In  short,  he  may 
by  evidence  controvert  the  instrument  upon  any  and  all  grounds, 
except  that  he  cannot  controvert  its  due  execution  nor  its  gen- 
uineness. By  genuineness  is  meant  nothing  more  than  that  it 
is  not  spurious,  counterfeit,  or  of  different  import  on  its  face 
from  the  one  executed,  but  is  the  identical  instrument  executed 
by  the  party.  {Sloan  v.  Digging,  49  Cal.  38;  Crowley  v.  City 
R,  R,  Co,,  60  Cal.  628;  Fox  v,  Stockton  etc.  Works,  73  Cal.  273; 
Petersen  v,  Taylor,  34  Pac.  Rep.  724  (not  in  Reports) ;  In  re 
Garcelon,  104  Cal.  570;  43  Am.  St.  Rep.  134;  Carpenter  v.  Skin- 
ners, 108  Cal.  359 ;  Rosenthal  v.  Merced  Bank,  110  Cal.  198.) 

It  could  never  have  been  intended  that  the  plaintiff  is  required 
to  make  an  affidavit  denying  the  instrument,  or  be  precluded 
from  making  any  defense  whatever.  There  are  many  defenses 
which  he  is,  and  should  be,  entitled  to  make  while  possibly  com- 
pelled to  admit  that  he  executed  the  instrument  and  that  it  is 
genuine;  and  which  defenses  it  was  intended  by  the  code  he 
might  make  under  section  462.  The  court  properly  denied  ap- 
pellant's motion.  There  had  been  certain  issues  agreed  upon 
and  submitted  to  the  jury  without  objection,  not  involving  the 
genuineness  and  due  execution  of  the  contract.  Appellant  can- 
not now  for  the  first  time  be  heard  to  say  that  they  were  not 
properly  submitted.     {In  re  Oarcelon,  supra.) 

2.  But  it  is  strongly  urged  by  appellant  that  the  defense  indi- 
cated in  the  special  issues  was  improperly  allowed  because  not 
alleged  in  the  complaint.  (Citing  Wetherly  v.  Strom,  93  Cal. 
283,  and  Burris  v.  Adams,  96  Cal.  664,  and  some  other  cases.) 
Respondent  claims  that,  imder  section  462,  she  was  not  called 
upon  to  plead  matters  in  defense  to  answer,  but  that  she  could 
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offer  evidence  upon  any  defense  in  avoidance.  (Citing  Colion 
etc.  Co.  V.  Raynor,  57  Cal.  588 ;  Rankin  v.  Sisters  of  Mercy,  S2 
Cal.  88;  Grangers'  etc.  Assn.  v.  Clark,  84  Cal.  201;  Williams  v. 
Dennison,  94  Cal.  640;  Sterling  v.  Smith,  97  Cal.  343.) 

Wetherhj  v.  Strauss,  supra,  simply  announced  the  universal 
rule  that  fraud  is  never  to  be  presumed  and  must  be  pleaded 
when  relied  upon  either  in  an  action^  or  in  a  defense  of  an  af- 
firmative nature;  but  it  does  not  reach  the  point  now  before  ua. 

The  cases  cited  by  respondent,  and  other  authorities  not  cited, 
we  think  fully  sustain  the  proposition  that,  under  our  system  of 
pleading,  a  replication  to  the  answer  has  no  place,  but  is  supplied 
by  operation  of  law  through  section  462  of  the  Code  of  Civil 
Procedure;  and  that  aU  new  matter  in  avoidance  or  constituting 
a  defense  or  counterclaim  must  at  the  trial  be  deemed  controvert- 
ed. The  only  exception  to  this  rule  is  found  in  section  442; 
where  a  cross-complaint  has  been  served  by  the  defendant  claim- 
ing the  affirmative  relief  therein  mentioned,  the  party  served 
^^may  demur  or  answer  thereto  as  to  the  original  complaint." 
Appellant  is  in  error  in  his  contention  that  the  defendant  in  an 
action  is  placed  upon  the  same  footing  by  section  462  as  is  the 
plaintiff  by  section  437  as  to  pleading  the  issues.  In  the  first 
instance  the  law  requires  the  defendant  to  answer ;  but,  when  he 
has  done  so,  the  law  in  the  other  instance  operates  to  make  an- 
swer for  the  plaintiff  without  any  replication  on  his  part.  The 
many  cases  decided  show  various  issues  thus  permitted  to  be 
tried,  such  as :  The  statute  of  limitations,  in  Curtiss  v.  Sprague, 
49  Cal.  301 ;  want  of  consideration,  in  Colton  etc.  Co.  v.  Raynor, 
supra;  undue  influence,  in  Rankin  v.  Sisters  of  Mercy,  supra; 
fraud,  in  Sterling  v.  Smith,  supra.  In  the  present  case,  plaintiff 
could  not  know,  when  she  filed  her  complaint,  that  defendant 
would  answer,  nor  that,  if  he  did,  he  would  claim  under  the  in- 
strument in  question.  After  answer  there  was  no  pleading  open 
to  her  under  our  system.  (See,  also,  In  re  Oarcelon,  supra; 
Pomeroy^s  Remedies  and  Remedial  Rights,  sees.  587,  588.) 

Burris  v.  Adam^,  supra,  was  peculiar  in  its  facts,  and  was  de- 
cided upon  the  theory  that  the  defendant  there  had  the  clear 
record  title,  and  that  plaintiff^s  whole  case  depended  upon  fraud 
which  he  did  not  aver.  The  court  say :  *T[n  the  case  at  bar  the 
defendant  was  the  moving  party.  He  bought,  or  had  trana- 
CXIX  Cai^— 28 
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f erred  to  him,  a  lawsuit,  and  his  only  hope  of  winning  it  lay  in 
the  possibility  of  proving  fraudulent  acts  which  he  did  not  aver. 
He  knew  from  the  start  that  the  respondent  McNeil  had  a  per- 
fect legal  title  which  he  could  overthrow  only  by  proving  her 
guilty  of  a  certain  fraud;  and  he  did  not  aver  the  fraud  even  in 
general  terms/' 

The  principle  governing  the  case  at  bar  is  that  stated  in  Ster^ 
ling  V.  Smith,  supra,  where  the  court  say:  ''No  doubt  when  a 
cause  of  action  rests  upon  fraud  the  facts  constituting  the  fraud 
must  be  set  up  in  the  complaint;  but  such  was  not  the  case  here^ 
for  the  necessity  of  proving  fraud  appeared  only  after  the  an- 
swer of  the  defendant.  And  a  plaintiff  is  in  that  position  with 
respect  to  all  new  matters  set  up  in  the  answer.^' 

3.  Appellant  claims  that  the  court  was  bound  by  the  verdict 
of  the  jury;  that  fraud  as  a  question  of  fact  is  always  with  the 
jury.  Citing  several  cases  and  Wells'  Questions  of  Law  and 
Fact,  page  238:  ''Actual  fraud  is  always  a  question  of  fact.'^ 
(Civ.  Code,  sec.  1574.)  But  it  does  not  follow  that  it  must  al- 
ways be  determined  by  a  jury.  This  is  a  pure  equity  case.  The 
ownership  and  possession  of  plaintiff  were  admitted ;  and  the  case 
is  not  within  those  decisions  which  held  that  in  an  action  which 
is  essentially  ejectment  the  right  to  a  jury  cannot  be  evaded  by 
merely  casting  the  complaint  in  another  form.  Therefore  it 
was  not  the  right  of  either  party  to  demand  a  jury ;  nor  is  a  court 
bound  by  the  verdict  of  the  jury  in  an  equity  case  when  one  ia 
called.    (Sweetser  v.  Dobbins,  66  Cal.  629.) 

4.  Finding  "f '  is  attacked  as  not  justified  by  the  evidence  and 
as  merely  a  recital  of  probative  facts.  The  finding  is  in  greater 
detail  than  need  have  been,  but^  if  the  ultimate  facts  stated  fol- 
low from  the  probative  facts,  it  is  sufficient.  The  finding  is 
quite  lengthy^  but  may  be  briefly  stated  to  be  in  effect,  that  re- 
spondent signed  the  instrument  in  question  without  reading  it, 
believing  it  to  be  an  agreement  to  give  appellant  an  option  to 
lease  the  premises  upon  the  expiration  of  the  subsisting  lease 
and  upon  the  same  terms  as  the  latter,  whereas  she  in  fact  exe- 
cuted an  agreement  to  sell  the  premises.  The  evidence  is  sharp* 
ly  conflicting  upon  this  point,  but  the  testimony  of  respondent 
is,  that  as  she  understood  the  proposition  of  appellant  when  first 
made  to  her,  it  was  for  an  option  to  lease,  and  that  when  be 
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afterward  brought  the  prepared  paper  for  her  to  sign^  she  exe- 
cuted and  acknowledged  it  without  reading  it  or  hearing  it  read^ 
supi)08ing  it  was  prepared  in  accordance  with  the  previous  under- 
standing on  her  part. 

It  does  not  appear  that  appellant  made  any  statements  to  her, 
at  the  time  the  contract  was  signed,  to  mislead  her,  and  but  for 
the  circumstances  shown  and  the  fact  of  her  age^  and  physical 
infirmities,  and  inexperience  in  business,  we  should  find  some 
difficidty  in  bringing  the  case  within  section  1577  of  the  Civil 
Code,  defining  mistake  of  fact,  from  which  relief  will  be  given 
only  when  "not  caused  by  the  neglect  of  a  legal  duty  on  the  part 
of  the  person  making  the  mistake."  Ordinarily,  it  would  be 
the  legal  duty  of  a  person  about  to  sign  a  conveyance  of  real 
property,  to  read  it  or  have  it  read  or  explained,  or  have  an  as- 
surance from  some  one  upon  whose  statements  he  had  a  right  to 
rely  that  it  was  in  accordance  with  the  previous  understanding 
of  the  party.  We  cannot  say  in  the  present  case  that  the  court 
erred  in  finding  that  respondent  executed  the  instrument  in 
question  through  "unconscious  ignorance"  that  it  was  different 
from  the  instrument  she  had  agreed  to  execute.  The  circum- 
stances bring  the  case  within  the  provisions  of  the  Civil  Code 
above  cited.  It  must  be  borne  in  mind  that  the  neglect  of  re- 
spondent to  read  the  contract  or  have  it  read  to  her  arose  from 
thinking  that  it  was  as  she  previously  understood  it  was  to  be; 
when  she  refused  to  have  it  read  to  her,  stating  that  she  knew 
what  was  in  it,  she  so  thought.  Appellant  knew  its  provisions,  for 
he  prepared  it  out  of  her  presence  and  brought  it  to  her  to  be  exe- 
cuted, bringing  with  him  a  notary  and  a  witness.  Appellant 
knew  that  respondent  did  not  know  what  was  contained  in  the 
contract  when  she  said  she  knew. 

He  knew  that  respondent  had  great  confidence  in  him,  and  the 
court  found  that  she  trusted  him  implicitly.  He  also  knew  that 
she  had  no  advisor  and  had  consulted  no  one  as  to  the  nature  of 
the  contract  We  think,  under  the  circumstances  surrounding 
the  parties  as  disclosed  by  the  evidence  and  as  found  by  the 
court,  that  ordinary  prudence  on  the  part  of  appellant  should 
hare  impelled  him  to  insist  upon  having  the  contract  read  in 
her  hearing  at  that  time;  and  that  respondent  should  not  be  held 
to  suffer  for  her  apparent  laches  and  folly  in  signing  the  contract 
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in  ignorance  of  its  contents.  It  is  not  necessary  that  a  mistake 
of  fact  should  be  mutual,  as  appellant  claims.  (Civ.  Code,  sec 
1577.)  Nor  is  it  true,  as  is  contended,  that  a  contract  cannot  be 
set  aside  for  the  mistake  of  one  of  the  parties  unless  the  contract 
was  induced  and  the  mistake  arose  from  the  fraud  of  the  other 
party. 

The  rule  as  to  the  evidence  is  stated  correctly  in  De  Jamatt  v. 
Cooper,  69  Cal.  703,  that  where  mistake  (or  fraud)  is  alleged, 
the  party  alleging  it  is  bound  to  sustain  his  charge  by  clear  and 
convincing  evidence  which  standing  alone  establishes  a  prima 
facie  case  of  mistake.  If  the  evidence  does  not  meet  this  test, 
this  court  may  review  the  judgment  on  the  ground  of  insuflS- 
ciency  of  the  evidence.  Such  a  prima  facie  case  is  presented,  we 
think,  by  the  evidence  of  respondent. 

6.  Appellant  claims  that  the  issue  of  fraud  was  presented  but 
was  not  foimd  upon  by  the  court,  and  that  appellant  was  enti- 
tled to  a  finding  upon  it.  If  the  judgment  necessarily  rested 
upon  that  issue  in  any  material  degree  appellant's  contention 
would  be  sound.  But  if  the  court  properly  decided  the  case  upon 
other  distinct  issues  not  dependent  upon  the  issue  of  fraud  the 
latter  became  immaterial,  and  it  was  not  error  to  omit  a  finding 
upon  it,  for  the  result  wotdd  have  been  the  same  if  the  court 
had  found  this  issue  for  defendant.  {Brison  v.  Brison,  90  Cal. 
323.)  A  mistake  may  arise  without  blame  to  either  party;  it 
may  result  from  the  misrepresentations  of  the  party  gaining 
thereby,  in  which  case  fraud  would  be  involved,  but  it  might  be 
none  the  less  mistake. 

6.  Findings  "g*'  and  *V^  are  assailed,  finding  ''g'*  as  not  sup- 
ported by  the  evidence,  and  finding  *V  as  not  upon  any  issue  in 
the  case.  Finding  '^g*'  is  that  plaintiif  received  no  adequate 
consideration  for  said  contract.  Finding  *V  is  that  the  contract 
is  not  as  to  plaintiff  just  and  reasonable,  "the  same  purporting 
to  require  plaintiff  to  convey  to  defendant,  for  one  thousand  dol- 
lars only,  property  worth  more  than  twice  that  sum,  and  the 
time  of  performance  thereof  being  postponed  more  than  twelve 
years  after  the  execution  of  the  contract.** 

It  is  not  necessary  to  consider  whether  the  objections  to  these 
findings  are  well  taken  or  not,  for,  however  erroneous,  the  judg- 
ment cannot  be  set  aside  inasmuch  as  it  may  rest  upon  finding 
"f    {Brison  v.  Brison,  supra.) 
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7.  Error  is  assigned  in  permitting  plaintiff  to  testify  to  rents 
received  by  her  for  the  quarry  under  the  existing  lease;  also  as 
to  testimony  upon  the  value  of  the  quarry  in  1889.  Discussion 
of  these  matters  would  not  be  profitable,  as  we  may  concede  error 
and  still  the  evidence  could  not  be  said  to  affect  defendant  in- 
juriously upon  the  issue  of  mistake,  which  is  the  real  and  only 
ground  upon  which  the  judgment  does  or  can  rest.  Defendants 
chief  contention  in  the  case  was  the  alleged  error  in  admitting 
any  evidence  to  controvert  the  contract.  His  points  were  ablj 
presented  and  have  had  full  consideration.  The  trial  judge  ac- 
cepted as  true  the  evidence  of  plaintiff,  and,  although  contra- 
dicted by  the  evidence  of  defendant,  we  are  not  at  liberty  to  say 
the  court  erred.  Under  the  oft-repeated  rule  we  cannot  inquire 
into  the  relative  weight  of  the  evidence  where  there  is  a  con- 
flict. 

It  is  recommended  that  the  judgment  and  order  be  affirmed. 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

McFarland,  J.,        Harrison,  J.,        Garoutte,  J., 
Temple,  J.,  Henshaw,  J. 

Eehearing  denied. 


[S.  P.  No.  679.    Department  Two.— December  28,  1897.] 
EDWIN  A.  WELLS,  Petitioner,  v.  E.  S.  TORRANCE,  Judge  of 
the   Superior   Court   of   the   County   of   San   Diego,    Re- 
spondent. 

Justice's  Coubt — ^Pboceedings  Supplementabt  to  Execution — Order 
TO  Debtor  not  Appealable — Jurisdiction  of  Superior  Ck)URT  — 
Prohibition. — An  order  made  by  a  justice's  court  in  proceedings 
supplementary  to  execution,  requiring  the  judgment  debtor  to  apply 
designated  property  to  the  satisfaction  of  the  judgment,  is  not  in 
the  nature  of  a  judgment,  and  is  not  appealable  to  the  superior 
court ;  and  the  superior  court  and  the  judge  thereof,  having  no  juris- 
diction of  an  appeal  therefrom,  will  be  restrained  by  writ  of  pro- 
hibition from  this  court  from  proceeding  to  try  said  appeal,  and 
that  court  will  be  directed  to  dismiss  the  appeal. 

-  PROHIBITIOX  from  the  Supreme   Court   to  the   Superior 
Court  of  the  County  of  San  Diego.    E.  S.  Torrance,  Judge. 
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The  facts  are  stated  in  the  opinion. 
George  H.  P.  Shaw,  for  Petitioner. 
C.  H.  Eippey,  for  Respondent. 

HAYNES,  C. — Petition  for  a  writ  of  prohibition  to  restrain 
the  respondent,  as  judge  of  the  superior  court,  from  proceeding 
to  entertain  an  appeal  from  an  order  made  in  the  justice's  court 
under  proceedings  supplementary  to  execution.  Wells,  the  pe- 
titioner, obtained  a  judgment  against  one  Sidney  Selover  before 
a  justice  of  the  peace,  execution  was  issued  upon  the  judgment, 
and  thereafter  proceedings  were  duly  taken  for  the  examination 
of  the  judgment  debtor  under  proceedings  supplementary  to 
execution,  and  an  order  was  made  therein  against  the  defendant, 
requiring  him  to  pay  to  the  constable  holding  the  execution  the 
sum  of  forty-three  dollars  and  fifty  cents,  that  being  one-half  of 
the  total  sum  of  eighty-seven  dollars,  which  last  sum  said  justice 
found,  as  a  matter  of  fact,  was  in  the  possession  and  under  tbe 
control  of  said  Selover  at  the  time  the  order  for  his  examination 
was  served.  Within  thirty  days  after  the  making  of  said  order 
Selover  appealed  therefrom  to  the  superior  court  upon  questions 
of  both  law  and  fact.  Petitioner  appeared  specially  in  the  supe- 
rior court  and  moved  to  dismiss  said  appeal,  on  the  ground 
that  the  superior  court  had  no  jurisdiction.  Said  motion  was 
overruled  by  the  court,  and  said  appeal  was  set  down  for  trial, 
and  the  petitioner  asks  that  said  superior  court  be  prohibited 
from  proceeding  therein.  The  question  involved  is  whether  an 
appeal  lies  to  the  superior  court  from  such  an  order. 

Section  4  of  article  IV  of  the  constitution  fixes  the  appellate 
jurisdiction  of  the  supreme  court,  but,  by  the  following  section, 
the  appellate  jurisdiction  of  the  superior  court  is  left  wholly  to 
the  discretion  of  the  legislature.  No  appellate  jurisdiction  is 
given  to  the  superior  courts  by  the  constitution,  but  the  l^sla- 
ture  is  permitted  to  give  it  such  appellate  jurisdiction  as  it  mar 
see  proper. 

Title  13  of  the  Code  of  Civil  Procedure  is  devoted  to  appeals 
in  civil  actions.  Chapter  I  of  said  title  treats  of  appeals  in  gen- 
eral, chapter  II  of  appeals  to  the  supreme  court,  and  chapter  III 
of  appeals  to  superior  courts. 
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Section  936^  the  first  section  relating  to  appeals  in  general, 
provides :  "A  judgment  or  order,  in  a  civil  action,  except  when 
expressly  made  final  by  this  code,  may  be  reviewed  as  prescribed 
in  this  title,  and  not  otherwise/'  The  final  section  of  this  chap- 
ter, however  (section  959),  declares  that  *'the  provisions  of  this 
•chapter  do  not  apply  to  appeals  to  superior  courts/*  Section 
963,  the  first  section  of  chapter  II,  entitled,  *'0f  appeals  to  the 
€upreme  court,'*  provides,  among  other  things,  for  an  appeal 
from  any  special  order  made  after  final  judgment;  but  section 
964  declares  that  the  foregoing  section  does  not  apply  in  cases 
appealed  from  justices,*  police,  or  other  inferior  courts,  except 
in  certain  specified  cases,  of  which  the  case  before  us  is  not  one. 

Section  974,  which  is  the  first  section  of  chapter  III,  entitled 
*' Appeals  to  superior  courts,**  is  as  follows :  *'Any  party  dissatis- 
fied with  a  judgment  rendered  in  a  civil  action  in  police  or  jus- 
tice's court  may  appeal  therefrom  to  the  superior  court  of  the 
county  at  any  time  within  thirty  days  after  the  rendition  of  the 
judgment.  The  appeal  is  taken  by  filing  a  notice  of  appeal  with 
the  justice  or  judge,  and  serving  a  copy  on  the  adverse  party. 
The  notice  must  state  whether  the  appeal  is  taken  from  the  whole 
or  a  part  of  the  judgment,  and,  if  from  a  part,  what  part,  and 
whether  the  appeal  is  taken  on  questions  of  law  or  fact,  or  both/* 

This  section  is  the  only  provision  authorizing  an  appeal  to 
the  superior  court  from  a  justice's  court. 

The  only  point  necessary  to  be  determined  is,  whether  the  or- 
der made  by  the  justice  of  the  peace,  under  proceedings  supple- 
mentary to  execution,  constitutes  a  judgment  within  the  mean- 
ing of  section  974  of  the  Code  of  Civil  Procedure,  above  quoted. 
Section  715  of  the  Code  of  Civil  Procedure,  under  which  the 
proceedings  were  taken  before  the  justice,  provides  that  the 
judge  may,  by  an  order,  require  the  judgment  debtor  to  appar 
at  a  specified  time- and  place  to  answer  concerning  his  property, 
and  section  719  of  the  same  code  provides  as  follows:  'T?he 
judge  or  referee  may  order  any  property  of  a  judgment  debtor, 
not  exempt  from  execution,  in  the  hands  of  such  debtor  or  any 
other  person,  or  due  to  the  judgment  debtor,  to  be  applied  to- 
ward the  satisfaction  of  the  judgment. 

These  proceedings  can  only  be  taken  after  a  judgment  is  ren- 
dered and  an  execution  issued  thereon« 
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Section  1003  of  the  Code  of  Civil  Procedure  defines  an  order 
as  follows :  "Every  direction  of  a  court  or  judge,  made  or  en- 
tered in  writing,  and  not  included  in  a  judgment,  is  denomi- 
nated an  order.    An  application  for  an  order  is  a  motion." 

Section  577  defines  a  judgment  as  follows :  "A  judgment  is 
the  final  determination  of  the  rights  of  the  parties  in  an  action 
or  proceeding.^* 

The  distinction  between  an  order  and  a  final  judgment  is 
clearly  stated  in  Loring  v.  IlUley,  1  Cal.  28,  and  that  case  is 
followed  and  approved  in  McOuire  v.  Drew,  83  Cal.  225,  232, 
and  In  re  Smith,  98  Cal.  636. 

It  is  contended  on  behalf  of  respondent  that  what  we  have  de- 
nominated an  order  is  nevertheless  a  judgment;  "that section 974 
of  the  Code  of  Civil  Procedure,  which  provides  for  appeals  to 
superior  court  from  justices*  and  police  courts,  in  using  the  lan- 
guage 'any  party  dissatisfied  with  a  judgment  rendered  in  a  civil 
action  .  .  .  may  appeal  therefrom  to  the  superior  court,'  does 
not  manifest  any  intention  or  purpose  to  select  and  designate 
the  particular  judgment  from  which  an  appeal  may  be  taken,  or 
to  limit  the  meaning  of  the  word  'judgmenf  so  as  to  designate 
any  particular  action  of  a  justice's  court  as  constituting  a  judg- 
ment rendered  within  the  meaning  of  the  section.*'  We  think 
this  construction  cannot  be  sustained. 

Section  936,  of  appeals  in  general,  and  which  is  expressly  de- 
clared not  to  be  applicable  to  appeals  to  superior  courts,  express- 
ly provides  for  the  review  of  "a  judgment  or  order  in  a  ciTil 
action,"  and  section  963,  providing  for  appeals  to  the  supreme 
court,  provides  not  only  for  an  appeal  from  a  final  judgment,  but 
from  a  large  number  of  specially  designated  orders,  and  gene^ 
ally  "from  any  special  order  made  after  final  judgment ;"  whilst 
section  974,  providing  for  appeals  to  superior  courts,  wholly  omits 
all  references  to  orders  made  by  justices  of  the  peace,  or  judges  of 
police  courts,  whether  made  before  or  after  the  judgment  in  the 
action.  This  omission  of  all  mention  of  orders  is  not  only  signifi- 
cant, but  conclusively  shows  that  the  legislature  did  not  intend 
to  give  an  appeal  from  such  orders.  Besides,  section  939  provides 
the  time  within  which  appeals  may  be  taken  from  a  judgment, 
and  fixes  a  different  time  within  which  an  appeal  from  an  order 
shall  be  taken,  whilst  in  appeals  to  the  superior  courts  there  are 
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no  such  provisions^  the  appeal  being  required  to  be  taken  from 
the  judgment  within  thirty  days. 

The  only  provision  made  in  the  chapter  relating  to  appeals  to 
superibr  courts  for  a  review  of  orders  made  in  justices'  or  police 
courts  is  found  in  section  980^  and  is  as  follows :  ^HJpon  an  ap-. 
peal  heard  upon  a  statement  of  the  case,  the  superior  court  may 
review  all  orders  affecting  the  judgment  appealed  from,  and  may 
set  aside,  or  confirm,  or  modify  any  or  all  of  the  proceedings  sub- 
sequent to  and  dependent  upon  such  judgment,  and  may,  if 
necessary  or  proper,  order  a  new  trial.*' 

The  appeal,  as  we  have  seen,  must  be  taken  within  thirty  days 
after  the  rendition  of  the  judgment,  and  the  statement  of  the 
case  must  be  made  within  ten  days  from  the  rendition  of  the 
judgment;  and  it  is  only  when  so  taken  within  the  time  limited, 
and  upon  a  statement  of  the  case,  that  the  superior  court  may 
review  orders  affecting  the  judgment  appealed  from,  and  thus, 
having  jurisdiction  of  the  case,  may  confirm  or  modify  any  or 
all  of  the  proceedings  subsequent  to  and  dependent  upon  such 
judgment. 

In  this  case  the  judgment  was  rendered  against  Selover  De- 
cember 26,  1895,  the  execution  was  issued  February  29,  1896, 
and  the  notice  of  appeal  was  given  on  the  21st  of  March,  1896. 
Not  only  was  there  no  appeal  from  the  judgment  rendered 
against  Selover,  but  this  appeal  was  taken  long  after  the  time 
limited  for  appeals  from  judgments. 

Eespondent  cites  Bronzan  v.  Drobaz,  93  Cal.  647,  to  the  propo- 
sition that  the  action  of  the  justice  in  this  case  in  requiring 
Selover  to  pay  to  the  constable  the  money  found  to  be  in  his 
hands  is  a  judgment.  That  case  was  a  proceeding  against  a  gar- 
nishee and  not  against  the  judgment  debtor.  The  plaintiff  had 
obtained  judgment  against  a  mining  company  to  whom  Drobaz 
was  claimed  to  be  indebted,  and  the  fact  that  he  was  so  indebted 
was  determined  in  supplementary  proceedings  against  the  corpo- 
ration, in  which  Drobaz  was  required  to  appear  and  answer.  As 
to  him  it  was  an  original  proceeding,  and,  as  was  there  said,  "in 
effect,  constituted  a  judgment.''  The  distinction  between  an  or- 
der made  against  a  garnishee  and  one  made  against  the  judgment 
debtor  is  obvious.  As  against  the  garnishee,  the  order  finds  that 
he  is  indebted  to  the  judgment  debtor  of  the  plaintiff  in  the 
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action;  whilst  in  the  case  before  ne  the  judgment  determined 
the  liability  of  the  debtor  and  the  right  of  the  plaintiJl,  and  the 
order  simply  required  the  debtor  to  apply  certain  property  to- 
ward its  satisfaction. 

•  The  legislature  has  ample  power  to  provide  for  an  appeal  from 
such  orders  as  may  be  made  by  a  justice  of  the  peace  after  final 
judgment,  but  it  has  not  done  so.  That  an  order  made  by  a  su- 
perior court  in  aid  of  an  execution  issued  upon  a  final  judgment, 
requiring  the  judgment  debtor  to  apply  designated  property  to 
the  satisfaction  of  the  judgment,  is  an  order,  and  not  a  judg- 
ment, is  beyond  question ;  and,  if  so^  the  same  order  or  direction 
made  by  a  justice  of  the  peace,  under  the  same  statute,  for  the 
same  purpose,  and  haying  the  same  efFect,  cannot  be  denominated 
a  judgment.  It  follows  that  the  superior  court  has  no  jurisdic- 
tion to  review  the  proceedings  and  order  of  the  justice  upon  ap- 
peal  therefrom,  and  that  a  writ  of  prohibition  should  issue  re- 
straining the  said  court  and  the  judge  thereof  from  proceeding 
or  trying  said  appeal  and  that  said  appeal  be  dismissed. 

Searls,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  and  upon  the 
petition  filed  herein,  let  a  writ  of  prohibition  issue  restraining 
said  court  and  the  judge  thereof  from  proceeding  to  hear,  try, 
or  determine  said  appeal,  and  directing  the  said  court  to  dismiss ' 
the  same. 

McParland,  J.,  Henshaw,  J.,  Temple,  J. 


[8.  P.  No.  689.    Department  One. — December  29,  1897.] 

A.  H.  LISSAK,  Eespondent,  v.  CROCKEB  ESTATE  COM- 
PANY,  Appellant. 

Neguoence — Fall  of  Elevator — Evidence — ^Declarations  or  Person 
IN  Charge — ^Res  Qbstab — ^Narrative  of  Past  Ogourrbngb — ^Pre- 
judicial Error — Estoppel  of  Plaintiff — Appeal. — In  an  action 
for  an  injury  received  from  the  faU  of  an  elevator,  owing  to  the 
alleged  negligence  of  the  defendant,  evidence  of  a  conversation  had 
by  plaintiff  with  the  person  in  charge  of  the  elevator  after  it  had 
stopped  in  its  fall,  in  which  in  response  to  a  question  as  to  what 
had  happened  he  declared  that  "he  lost  all  control,  and  the  coimec- 
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tion  cord  got  broke/'  is  incompetent,  the  declaration  being  in  its 
nature  a  narrative  of  a  past  occurrence,  and  no  part  of  the  res 
gestae,  and  such  incompetent  evidence,  being  of  a  character  to 
charge  the  defendant  with  negligence,  must  be  deemed  prejudicial; 
nor  can  the  plaintiff,  after  insisting  upon  the  admission  of  the  evi- 
dence over  an  objection  to  its  admissibility,  be  permitted  to  defend 
his  course  by  contending,  upon  appeal  of  the  defendant,  that  the  er-  ' 
ror  was  harmless. 

Id.^Tb8TIMont  of  Phtbician— Waiveb  of  Objeotiok— Implied  Con- 
sent OF  Patunt — Ebbonzous  Obdeb  Stbikino  Out.  —  Where  the 
plaintiff  had  testified  that,  after  the  fall  of  the  elevator  he  was 
taken  to  the  office  of  a  physician,  and  gave  testimony  respecting 
the  examination  and  treatment  given  him  by  such  physician,  and 
the  physician  was  called  for  the  defense  and  testified,  without  ob- 
jection of  plaintiff,  respecting  his  examination  of  plaintiff  and  the 
remedies  used,  and  the  nature  of  his  injuries,  the  failure  of  plain- 
tiff to  object  thereto  was  a  waiver  of  objection,  and  an  implied  con- 
sent to  the  evidence,  which  could  not  be  revoked,  and  it  was  error 
for  the  court,  upon  plaintiff's  objection  to  further  evidence  of  the 
witness,  upon  the  ground  that  he  was  disqualified,  to  strike  out 
the  evidence  previously  given  by  the  physician,  and  to  instruct  the 
jury  to  disregard  it. 

Review  upon  Appeal — ^Amendable  Objection  to  Complaint — Revebs- 
AL — New  Tbial. — Where  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial,  it  is  unnecessary  to  review  and  pass  upon 
an  objection  to  the  complaint  which  may  be  obviated  by  amendment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  dehying  a  new 
trial.     S.  K.  Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Morrison  &  Foerster,  for  Appellant. 

William  H.  Jordan,  for  Respondent. 

HARBISON,  J. — The  plaintiff  recovered  a  verdict  against  the 
defendant  for  personal  injuries  sustained  by  the  fall  of  an  ele- 
vator in  which  he  was  at  the  time  a  passenger.  From  the  judg- 
ment thereon  and  an  order  denying  a  new  trial  the  defendant 
has  appealed.  It  is  alleged  in  the  complaint  that  the  defendant 
operated  and  controlled  the  elevator,  and  that  the  same  was 
wholly  under  its  management  and  control,  and  was  maintained 
by  it  for  the  purpose  of  carrying  passengers  to  and  from  the  dif- 
ferent floors  of  the  defendants  building;  that  at  the  time  the  in- 
jury occurred  the  plaintiff  entered  it  to  be  thus  carried,  and  the 
defendant  undertook  to  transport  him  from  the  first  to  the  fourth 
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floor  of  the  building,  and  that  while  being  so  transported  the 
cage  of  the  elevator  suddenly  fell  from  about  the  third  floor  to 
the  basement  with  great  and  ezcessiye  violence  and  rapidity, 
whereby  the  plaintiff  sustained  injury  to  the  amount  of  five  thou- 
sand dollars. 

1.  At  the  trial  a  witness  on  behalf  of  the  plaintiff  was  permit- 
ted, against  the  objection  of  the  defendant,  to  give  a  conversa- 
tion which  he  had  had  with  the  man  in  charge  of  the  elevator. 
His  testimony  was :  *'I  asked  him  what  in  the  world  happened. 
He  said  he  lost  all  control,  and  the  connection  cord  got  broke." 
This  conversation  was*  had  after  the  elevator  had  stopped  in  its 
fall,  and  after  the  plaintiff  had  been  taken  out  of  the  cage,  and 
formed  no  part  of  the  res  gestae  and  should  have  been  excluded 
by  the  court.  It  was  only  a  statement  of  what  had  occurred,  and 
the  defendant  was  not  bound  thereby.  In  Lane  v.  Bryant,  9 
Gray,  245,  69  Am.  Dec.  282,  the  plaintiff  was  injured  in  a  colli- 
sion between  his  carriage  and  that  of  the  defendant,  and  a  wit- 
ness was  asked  what  the  defendant's  servant  said  to  the  plaintiff 
at  the  time  of  the  accident,  and  while  the  plaintiff  was  being 
taken  out  of  the  carriage,  to  which  he  replied  that  the  servant 
said  that  the  plaintiff  was  not  to  blame.  In  holding  that  this 
evidence  was  improperly  admitted,  the  court  said :  *^The  declara- 
tion of  the  defendant's  servant  was  incompetent,  and  should  have 
been  rejected.  It  was  made  after  the  accident  and  the  injury  to 
the  plaintiff's  carriage  had  been  done.  It  did  not  accompany  the 
principal  act  on  which  the  whole  case  turned,  or  tend  in  any 
way  to  elucidate  it.  It  was  only  the  expression  of  an  opinion 
about  a  past  occurrence  and  no  part  of  the  res  gestae.  It  is  no 
more  competent  because  made  immediately  after  the  accident 
than  if  made  a  week  or  a  month  afterward."  (See,  also,  Rich- 
stain  V.  Washington  Mills  Co.,  167  Mass.  538  ;5e(wZey  v,  San  Jose 
Fruit  Packing  Co.,  92  Cal.  388 ;  Fetter  on  Carriers  of  Passengers, 
sec.  454.)  It  cannot  be  said  that  this  was  an  immaterial  error. 
The  evidence  was  incompetent,  and,  being  of  a  character  tending 
to  charge  the  defendant  with  negligence,  it  is  impossible  to  say 
what  effect  it  may  have  had  upon  the  jury.  A  party  cannot, 
after  insisting  upon  the  admission  of  improper  evidence  over  an 
objection  to  its  admissibility,  defend  his  course  by  contending 
that  the  error  was  harmless.  {Smith  v.  Westerfield,  88  Cal.  374.) 
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2.  The  plaintiff  testified  that  after  the  elevator  fell  he  was 
taken  to  the  office  of  Dr.  Spencer  in  the  same  building,  and  also 
gave  testimony  respecting  the  examination  and  treatment  given 
him  by  the  doctor.  Dr.  Spencer  was  called  as  a  witness  by  the 
defense,  and  without  any  objection  on  the  part  of  the  plaintiff, 
testified  respecting  his  examination  of  the  plaintiff  and  the  reme- 
dies prescribed  by  him.  He  also  stated  that  the  plaintiff  came 
back  to  him  about  two  weeks  later,  and,  an  objection  to  his  testi- 
mony in  reference  to  that  interview  having  been  sustained  by 
the  court,  he  was  then  asked  by  the  defendant's  counsel  his  opin- 
ion, from  what  he  saw  at  the  examination  on  the  day  of  the  acci- 
dent, as  to  the  nature  of  the  injury  sustained  by  the  plaintiff, 
to  which  he  replied :  "The  injury  did  not  impress  me  as  a  very 
serious  one.  It  impressed  me  as  being  a  moderate  wrench  of  the 
articulation  at  the  ankle  joint — a  moderate  wrench  of  the  liga- 
ments which  bind  the  ankle  joint  to  the  lower  end  of  the  leg.'* 
The  defendant's  counsel  then  asked  him :  '*What  would  be  your 
opinion^  doctor,  or  what  was  your  opinion,  if  you  then  had  any, 
as  to  the  probable  effect  of  that  then  condition  of  Mr.  Lissak  ?'* 
Upon  the  objection  of  the  plaintiff  that,  under  section  1881  of 
the  Code  of  Civil  Procedure,  the  witness  was  disqualified  from 
testifying,  the  court  refused  to  permit  an  answer  to  this  ques- 
tion. The  court  then,  upon  the  motion  of  the  plaintiff,  struck 
out  the  previous  testimony  of  the  witness,  and  instructed  the  jury 
to  disregard  it,  to  which  ruling  the  defendant  excepted. 

In  this  ruling  the  court  erred:  Section  1881  of  the  Code 
of  Civil  Procedure,  subdivision  4,  provides:  "A  licensed 
physician  or  surgeon  cannot,  without  the  consent  of  his  pa- 
tient, be  examined  in  any  civil  action  as  to  any  information 
acquired  in  attending  the  patient  which  was  necessary  to  enable 
him  to  prescribe  or  act  for  the  patient.''  When  Dr.  Spencer 
was  called  as  a  witness  the  plaintiff  had  the  right  to  object  to  his 
testifying  upon  the  matters  named  in  this  section,  or  he  could 
consent  to  his  being  examined  in  reference  thereto.  The  privi- 
lege given  by  the  statute  is  personal  to  the  patient,  and  may  be 
waived  by  him.  It  is  waived  when  he  calls  the  physician  himself 
as  a  witness,  or  when  he  permits  him  to  give  his  testimony  with- 
out making  any  objection  thereto.  If  the  patient  once  consents 
to  his  testifying,  he  cannot,  after  the  testimony  has  been  given. 
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revoke  the  consent  and  aak  to  have  it  excluded.  Such  consent 
may  be  either  implied  or  express,  and  there  was  in  the  present 
instance  an  implied  consent  when  the  plaintiff  permitted  the 
witness  to  be  examined  in  full  by  the  defendant  without  any  ob- 
jection. The  testimony  of  the  witness  was  not  leoeived  through 
any  mistake  or  inadvertence  on  the  part  of  the  plaintiff,  or 
through  any  ignorance  on  his  part  that  he  was  being  interrogated 
respecting  his  treatment^  or  of  the  nature  of  what  his  testimony 
would  be.  The  plaintiff  in  his  own  testimony  had  stated  that  he 
visited  the  doctor's  office,  and  had  been  treated  by  him,  and  when 
the  doctor  was  called  as  a  witness  by  the  defendant  the  plaintiff 
not  only  knew  that  he  was  to  be  examined  in  reference  to  the 
same  matters,  but  before  the  witness  had  given  his  testimony  the 
plaintiff's  counsel  requested  and  was  granted  permission  to  make 
a  preliminary  examination  and  to  question  the  witness  with  ref- 
erence to  his  examination  of  the  plaintiff.  It  was  the  duty  of 
the  plaintiff,  if  he  intended  or  desired  to  object  to  any  further 
examination,  to  make  his  objection  at  that  time,  and  not  to 
wait  until  he  had  learned  whether  the  testimony  was  favor- 
able or  unfavorable,  and  then  ask  to  have  it  excluded.  "The  con- 
testant could  not  sit  by  during  the  examination  of  the  physicians 
and  after  their  evidence  had  been  elicited  by  examination  and 
cross-examination,  upon  finding  it  injurious  to  her  case,  claim 
as  a  legal  right  to  have  it  stricken  out.  There  are  bounds  to  the 
enforcement  of  the  statutory  provisions  which  will  not  be  dis- 
regarded at  the  instance  of  a  party  who,  being  entitled  to  their 
benefit,  has  waived  or  omitted  to  avail  himself  of  them.  It  is 
perfectly  true  that  public  policy  has  dictated  the  enactment  of 
the  code  provisions  by  which  the  communications  of  patient  and 
client  are  privileged  from  disclosure;  but  the  privilege  must  be 
claimed,  and  the  proposed  evidence  must  be  seasonably  objected 
to.  The  rule  of  evidence  which  excludes  the  communications  be- 
tween physician  and  patient  must  be  invoked  by  an  objection  at 
the  time  the  evidence  of  the  witness  is  given.  It  is  too  late 
after  the  examination  has  been  insisted  upon,  and  the  evidence 
has  been  received  without  objection,  to  raise  the  question  of 
competency  by  a  motion  to  strike  it  out."  (Hoyi  v.  Hoyi,  112 
N.  Y.  614.) 

8.  The  defendant  demurred  to  the  complaint  upon  the  ground 
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that  it  did  n^t  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  it  is  now  insisted  by  it  that  its  demurrer  should  have 
been  sustained  upon  the  ground  that  the  complaint  fails  to  allege 
in  express  terms  that  the  injury  was  caused  by  its  negligence, 
while  the  respondent  contends  that  this  objection  to  the  complaint 
should  have  been  pointed  out  by  special  demurrer,  and  also  that 
the  facts  alleged  by  him  sufficiently  established  negligence  on  the 
part  of  the  defendant,  and  that  upon  proof  of  these  facts  he  was 
entitled  to  judgment.  As  the  cause  is  to  be  remanded  for  a  new 
trial,  it  is  unnecessary  to  determine  this  question,  since  the  ob- 
jection may  be  obviated  by  an  amendment  to  the  complaint. 

The  judgment  and  order  denying  a  new  trial  are  reversed,  and 
the  cause  remanded  with  leave  to  the  plaintiff,  if  he  shall  be 
80  advised,  to  amend  his  complaint. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred. 


[S.  F.  No.  642.    Department  One.— December  29,  1897.] 

MARGARET  TYNAN.  Administratrix,  et  al..  Appellants,  v. 
MARY  KERNS  et  al..  Respondents. 

Estates  of  Deceased  Pebsons — ^Tims  ros  Notice  to   Cbeditobs — Al* 

LXGED   FbAUDUUBNT  UNDEBVALUATION — EQUITABLE  AOITON   BY  CbED- 

rroB  AFTEB  DiSTBiBunoN — Laches  —  Means  of  Knowledge.  —  A 
complaint  in  an  equitable  action  brought  by  a  creditor  of  the  estate 
of  a  deceased  person,  after  the  final  settlement  and  distribution  of 
the  estate,  to  annul  all  proceedings  in  the  matter  of  the  estate,  bud- 
sequent  to  the  return  of  the  inventory,  and  to  compel  the  adminis- 
tratrix to  allow  the  plaintff's  claim,  upon  the  ground  that  the  es- 
tate had  been  fraudulently  undervalued,  and  that  the  notice  to 
creditors  should  have  been  published  for  ten  months,  instead  of  four 
months,  and  alleging  that  plaintiff  had  no  actual  or  constructive  no- 
tice of  such  undervaluation,  or  of  the  proceedings  for  the  settlement 
of  said  estate,  but  not  alleging  ignorance  of  the  death  of  the  deced- 
ent, nor  of  the  appointment  of  the  administratrix,  nor  of  the  in- 
Tcntory  filed,  does  not  state  a  cause  of  action;  but  the  plaintiff, 
notwithstanding  the  allegation  to  the  contrary,  is  chargeable  with 
the  constructive  notice  of  the  proceedings,  and,  having  had  sufiicient 
means  of  knowledge  of  the  alleged  undervaluation  to  be  put  upon  in- 
quiry, is  chargeable  with  inexcusable  laches,  in  not  obtaining  relief. 
If  a  fraud  was  being  perpetrated,  before  the  final  settlement  of  the 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    J.  H.  Logan,  Judge. 

The  facts  are  stated  in  the  opinion. 

George  P.  Burke,  for  Appellants. 

Charles  B.  Younger,  for  Respondents. 

CHIPMAN",  C. — A  demurrer  to  the  complaint  was  sustained 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and,  plaintiff  declining  to  amend,  judgment 
passed  for  defendants,  from  which  plaintiff  appeals.  It  appears 
from  the  complaint  that  the  defendants^  intestate  died  in  Octo- 
ber, 1893,  and  on  November  28th  his  surviving  widow,  one  of 
defendants,  was  appointed  administratrix  of  his  estate,  and  on 
December  13  th  she  returned  her  inventory  and  appraisement. 
The  court  made  an  order  directing  that  publication  of  notice 
to  creditors  be  made  in  the  Santa  Cruz  Daily  Sentinel,  and  it 
was  80  published  from  December  14  to  January  17,  1893,  and 
the  next  day  the  court  made  its  decree  that  publication  of  notice 
had  been  duly  made,  limiting  the  time  within  which  to  present 
claims  to  four  months;  that  the  inventory  showed  real  estate  of 
the  value  of  four  thousand  three  himdred  and  sixty  dollars,  and 
personal  property  valued  at  three  hundred  and  sixty  dollars ;  that 
the  real  estate  was  community  property,  and  that  decedent  had 
duly  declared  and  recorded  a  homestead  upon  the  same  in  1884, 
for  the  benefit  of  his  wife  (one  of  defendants)  and  his  family; 
that  said  administratrix  filed  her  petition  to  have  the  said  real 
estate  set  apart  to  her  as  a  homestead,  of  the  hearing  of  which 
notice  was  posted  by  the  clerk  of  the  court;  and  the  court  on 
December  27,  1892,  granted  the  petition  and  set  apart  said  real 
estate  to  her  "in  fee  simple  absolute" ;  that  on  July  7,  1893,  the 
court  made  its  decree  distributing  all  the  propert}'  of  the  estate, 
and  on  July  10,  1893,  made  its  order  discharging  the  administra- 
trix from  her  trust;  that  on  August  5,  1893,  plaintiff  presented 
her  claim  against  said  estate  to  said  administratrix,  who  refused 
payment,  whereupon,  on  August  21,  1893,  plaintiff  filed  her 
complaint  in  this  action.  The  action  is  brought  to  annul  all  the 
proceedings  in  the  matter  of  said  probate  subsequent  to  the  re- 
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turn  of  the  inventory  and  to  compel  the  administratrix  to  allow 
plaintiflPs  claim.  The  relief  is  sought  on  the  ground  of  the  al- 
leged fraud  of  the  administratrix  in  conducting  the  administra- 
tion of  said  estate,  by  which  the  court  was  misled  to  make  the 
several  orders  and  decrees  already  mentioned,  to  wit,  the  order 
directing  notice  to  creditors,  the  decree  establishing  notice  to 
creditors,  and  the  order  setting  apart  said  real  estate  as  a  home- 
stead. 

The  specific  fraudulent  acts  alleged  may  be  briefly  summarized 
as  follows :  That  the  administratrix  falsely  stated  in  her  petition 
for  letters  the  value  of  the  real  and  personal  estate  to  be  five 
thousand  dollars,  when  she  knew  the  value  of  the  real  estate  was 
"* 'twenty-five  thousand  dollars  and  of  the  personal  property  two 
thousand  dollars;"  that  she  procured  the  appointment  of  apprais- 
ers who  would  and  did,  in  aid  of  her  design  to  defraud  plaintiff, 
return  the  value  of  the  real  and  personal  property  at  five  thou- 
sand dollars,  the  purpose  being  to  mislead  the  court  into  mak- 
ing the  notice  to  creditors  four  months  instead  of  ten  months; 
that  she  selected  a  newspaper  in  Santa  Cruz  in  which  to  publish 
the  notices  required  by  law  to  be  published  f^r  the  purpose  of 
concealing  the  fact. of  publication  from  plaintiff,  who  it  is  alleged 
did  not  take  said  paper,  and  that  said  paper  was  not  one  of  gen- 
oral  circulation  in  Watsonville,  near  which  touTi  plaintiff  resided ; 
that  the  court  was  misled  in  setting  apart  all  the  said  real  estate 
as  a  homestead  through  the  said  f  rauduleut  undervaluation ;  that 
plaintiff  had  no  actual  or  constructive  notice  of  any  of  the  said 
orders  complained  of,  and  had  no  actual  or  constructive  notice 
that  creditors  were  required  to  present  their  claims  within  four 
months,  but  she  supposed  that  claims  would  not  be  barred  for 
ten  months  after  notice  given  to  creditors,  inasmuch  as  the  said 
real  estate  was  of  the  value  of  twenty-five  thousand  dollars,  and 
was  so  known  to  be  by  said  executrix  and  by  the  public  at  large 
in  the  neighborhood ;  that  the  first  actual  notice  plaintiff  had  of 
said  orders  was  when  she  presented  her  claim  and  learned  that 
the  estate  had  been  finally  settled. 

Appellants  rely  upon  the  decision  of  this  court  in  Paterson  v. 
Schmidt,  111  Cal.  457,  as  decisive  of  this  case,  where  it  was  held 
that  notice  given  by  an  administrator  to  creditors  is  not  conclu- 
sive upon  them.  In  that  case  there  had  been  no  decree  entered 
CXIX.  Cal.— 29 
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establishing  due  publication  of  notice  to  creditors,  and  the  estate 
had  not  passed  to  final  distribution,  as  is  the  fact  here.  As  to 
what  this  court  may  hold  when  the  question  is  presented  under 
such  circumstances,  we  need  not  speculate,  inasmuch  as  in  the 
view  we  take  of  the  case  now  before  us  this  question  is  not  neces- 
sarily involved. 

If  appellants  have  not  by  their  complaint  presented  facts  suffi- 
cient to  entitle  them  to  the  relief  prayed  for,  it  becomes  imma- 
terial whether  or  not  respondent  gave  due  notice  to  creditors. 
We  think  they  have  failed,  and  that  the  demurrer  to  their  com- 
plaint was  properly  sustained. 

We  do  not  think  appellant  can  be  heard  to  say  that  she  had 
no  notice  of  the  various  proceedings  of  which  she  complains.  It 
is  not  alleged  that  she  was  ignorant  of  the  death  of  decedent,  nor 
that  she  was  ignorant  of  respondent's  appointment  as  adminis- 
tratrix, nor  of  the  inventory  filed  by  her.  Appellant  is,  therefore, 
charged  with  knowledge,  not  only  of  the  appointment,  but  of 
the  petition  upon  which  it  was  made  and  of  the  inventory.  It 
is  alleged  that  in  this  petition  for  letters  respondent  fraudulently 
understated  the  value  of  the  property,  as  was  also  done  in  the 
inventory.  Knowledge  of  the  petition  or  the  inventory  put  ap- 
pellant in  possession  of  the  one  fact  around  which,  as  it  seems» 
all  the  alleged  fraud  revolves ;  to  wit,  that  the  property,  real  and 
personal,  was  claimed  to  be  of  no  greater  value  than  five  thou- 
sand dollars,  when  in  fact  it  was  worth  twenty-five  thousand  dol- 
lars. 

It  is  alleged  in  the  complaint  that  notice  to  creditors  was  pub- 
lished  in  the  Santa  Cruz  Daily  Sentinel  from  December  14, 
1892,  to  January  17,  1893,  and  as  respondent  had  a  right  to  sa 
publish  it  (Code  Civ.  Proc,  sec.  1490)  appellant  is  charged  with 
constructive  knowledge  thereof.  The  same  is  true  of  the  notice 
of  hearing  petition  to  set  apart  the  homestead,  the  petition  for 
distribution  and  its  hearing  and  other  proceedings,  all  of  which, 
appear  to  have  been  regularly  taken.  At  any  one  stage  of  the 
proceedings,  or  at  any  time  from  the  filing  of  the  petition  for 
letters  to  the  final  discharge  of  the  administratrix,  it  was  within 
the  power  of  appellants  to  obtain  relief,  if  a  fraud  was  being 
perpetrated. 

Having  knowledge  that  letters  had  issued  to  respondent,  ad- 
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ministratrix,  upon  a  petition  in  which  the  entire  property  was 
valued  at  five  thousand  dollars,  plaintiff  was  thus  warned  that 
the  notice  to  creditors  might,  under  the  law  (Code  Civ.  Proc., 
sec.  1491),  require  creditors  to  file  their  claims  within  four 
months  from  the  first  publication;  there  was  no  duty  put  upon 
the  administratrix  to  give  more  than  the  statutory  time,  but 
there  was  a  duty  put  upon  appellant  to  take  notice  of  the  time. 
Plainiff^s  allegation  that  she  had  no  constructive  notice  is  not 
an  allegation  that  she  had  no  notice.  Constructive  notice  is  such 
notice  as  is  imputed  by  law  (Civ.  Code,  sec.  18),  as  to  the  effect 
of  which  the  court  can  judge,  notwithstanding  such  notice  is 
denied.  We  think  that  the  actual  notice  which  appellant  had 
of  the  death  of  decedent,  and  the  issuing  of  letters  to  respond- 
ent, administratrix,  and  the  inventory,  carried  with  it  notice  of 
circumstances  sufficient  to  put  appellant  upon  inquiry  of  the 
particular  fact  of  which  she  complains,  and  she  thus  had  *''con- 
structive  notice  of  the  fact  itself  in  all  cases  in  which,  by  prose- 
cuting such  inquiry,  she  might  have  learned  such  fact."  (Civ. 
Code,  sec.  19.) 

At  all  the  various  stages  of  the  proceedings,  at  least  until  the 
final  distribution  of  the  estate,  appellant  had  an  adequate  rem- 
edy had  she  exercised  ordinary  prudence  and  diligence  in  the 
protection  of  her  rights.  Equity  will  not  relieve  against  culpa- 
ble negligence  or  inexcusable  laches.  Ignorance  of  the  alleged 
fraud  will  not  excuse  appellants  laches,  especially  as  her  igno- 
rance may  be  directly  traced  to  her.  {Hecht  v.  Slaney,  72  Cal. 
363.) 

With  the  actual  and  constructive  knowledge  already  pointed 
out,  and  with  full  opportunity  for  adequate  redress,  appellant 
should  not  be  allowed  to  wait  until  after  final  distribution  of 
the  estate  and  the  discharge  of  the  administratrix,  and  then  to 
seek  relief  from  consequences  the  result  of  her  own  inexcusable 
neglect,  and  which,  by  the  exercise  of  ordinary  prudence,  she 
could  have  averted.  It  was  said  by  Mr.  Justice  Harrison  in 
Shain  v.  Sresovich,  104  Cal.  402 :  "The  rule  is  well  established 
that  the  means  of  knowledge  is  equivalent  to  knowledge,  and  that 
a  party  who  has  the  opportunity  of  knowing  the  facts  constitut- 
ing the  fraud  of  which  he  complains  cannot  be  supine  and  inac- 
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tive,  and  afterward  allege  a  want  of  knowledge  that  arose  by 
reason  of  his  own  laches  or  negligence/* 
The  judgment  should  be  affirmed. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  tiie  judgment 
ia  affirmed. 

Harrison,  J.,  Qaroutte,  J.,  Van  Fleet,  J. 


t- 

[L.  A.  No.  367.     Department  One. — December  29,  1897.] 

LOUIS  LINOTT,  Bespondent,  v.  S.  P.  BOWLAND  et  aL,  De- 
fendants.   THOMAS  BOWLAND,  Appellant 

Judgment  by  Default — Sebvice  of  Summons — Insufficient  Affida- 
vit— ^Appeal. — An  affidavit  of  the  service  of  summons  which  fails 
to  show  any  service  thereof  upon  an  appealing  defendant,  and  upon 
which  no  charge  of  perjury  could  be  sustained,  no  other  proof  of 
service  appearing  in  the  record,  is  insufficient  to  authorize  the  clerk 
to  enter  a  judgment  by  default  against  him,  or  to  sustain  such  judg- 
ment upon  a  direct  appeal  therefrom. 

Id. — ^Amendment  of  Ck)MPLAiNT  after  Default — ^Vacation  of  Default 
— Omission  of  Sebvice — Support  of  Judgment. — The  filing  of  an 
amended  complaint  supercedes  the  original ;  and  where  the  complaint 
is  amended  in  matter  of  substance  after  the  default  of  a  defendant 
has  been  entered,  it  has  the  effect  to  vacate  the  default ;  and^  if  such 
amended  complaint  is  not  served  upon  the  defaulting  defendant, 
there  is  no  pleading  upon  which  a  judgment  against  him  can  be 
sustained. 

Id. — Order  Refusing  to  Quash  Execution — ^Appeal — Insufficient 
Record— Dismissal. — An  appeal  from  an  order  refusing  to  quasb 
an  execution  issued  upon  a  judgment  by  default  will  be  dismissed, 
where  the  record  contains  no  bill  of  exceptions  relating  to  the  order, 
and  no  stipulation  from  which  it  can  be  determined  upon  what  pa- 
pers the  motion  was  heard. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County  and  from  an  order  refusing  to  quash  an  ezecution. 
W.  H.  Clark,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Reymert  &  Orfila,  for  Appellant. 

Clarence  A.  Miller,  for  Bespondent. 
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HAREISON",  J. — The  complaint  herein  is  upon  a  promissory 
note  purporting  to  have  been  made  by  four  persons  who  are 
named  as  defendants  in  the  action.  Judgment  by  default  was 
rendered  against  three  of  the  defendants,  from  which  one  of 
them — Thomas  Eowland — ^has  appealed. 

The  affidavit  of  service  of  the  summons  and  complaint  upon 
the  appellant  is  as  follows : 
"[Title  of  Court  and  Cause.] 

"6.  L.  Wilson,  being  duly  sworn,  deposes  and  says:  1  am, 
and  was  at  the  time  of  service  of  summons  hereinafter  mention- 
ed, a  white  male  citizen  of  the  United  States,  over  twenty-one 
years  of  age,  and  competent  to  be  a  witness  on  the  trial  of  this 
action;  that  on  the  twenty-first  day  of  December,  1895,  at  the 
county  of  Los  Angeles,  state  of  California,  by  delivering  to,  and 
leaving  with  said  defendants,  and  to  each  of  them  a  copy  of 
said  summons,  a  copy  of  the  complaint  filed  in  this  action,  certi- 
fied by  the  clerk  of  said  court.' 

''Q.  S.  FLEMING,  Constable. 
"By  G.  L.  Wilson,  Deputy  Constable." 

Properly  verified  December  23,  1895. 

As  this  affidavit  fails  to  show  any  service  upon  the  appellant, 
and  is  the  only  proof  of  service  in  the  record,  it  is  insufficient  to 
sustain  a  judgment  upon  a  direct  appeal  therefrom.  (McMillan 
V.  Reynolds,  11  Cal.  372;  Schloss  v.  White,  16  Cal.  66;  McKin- 
lay  V,  TuUle,  42  Cal.  577;  People  v.  Bernal,  43  Cal.  385.)  Upon 
this  proof  of  service  the  clerk  had  no  authority  to  enter  the  de- 
fault of  the  appellant,  and  the  judgment  against  him  upon  such 
default  is  erroneous.  (Reinhart  v.  Lugo,  86  Cal.  395 ;  21  Am.  St. 
Eep.  52.)  The  affidavit  of  service  does  not  show  that  any  copy 
of  the  summons  or  complaint  was  delivered  to  the  appellant  by 
Fleming,  and  a  charge  of  perjury  against  him  for  making  the 
affidavit  would  not  be  sustained  by  proof  that  such  delivery  was 
never  made. 

After  the  clerk  had  entered  the  default  of  the  appellant  the 
plaintiflP  filed  an  amended  complaint,  amended  in  matter  of  sub- 
stance, but  served  the  same  upon  only  one  of  the  defendants, 
and  made  no  service  thereof  upon  the  appellant.  The  defendant 
upon  whom  it  was  served  demurred  thereto,  and,  his  demurrer 
having  been  sustained,  judgment  was  thereafter  entered  in  his 
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favor.  The  amended  complaint  was  filed  February  10,  1896, 
and  the  judgment  against  the  appellant  was  entered  February 
21,  1896. 

The  amended  complaint  superseded  the  original^  and  there-, 
after  the  original  complaint  dropped  out  of  the  case  and  ceased 
to  have  any  eflEect  as  a  pleading  or  as  the  basis  of  a  judgment, 
and  had  the  effect  to  vacate  the  default  of  the  appellant  pre- 
viously entered.  {Barber  v.  Reynolds,  33  Cal.  497 ;  Schneider  v. 
Brown,  86  Cal.  205;  Collins  v.  Scott,  100  Cal.  446.)  An  amend- 
ed complaint  must  be  served  on  all  the  adverse  parties  who  are 
to  be  bound  by  the  judgment,  whether  it  materially  aflfects  them 
or  not  (Elder  v,  S pinks,  63  Cal.  293),  and,  as  the  amended  com- 
plaint herein  was  not  served  upon  the  appellant,  there  was  no 
pleading  upon  which  the  judgment  against  him  can  be  sustained. 

The  appellant  has  also  appealed  from  an  order  refusing  to 
quash  an  execution  issued  upon  the  judgment,  but  the  record 
contains  no  bill  of  exceptions  relating  to  the  order  and  no 
stipulation  from  which  it  can  be  determined  upon  what  papers 
the  motion  was  heard. 

The  order  appealed  from  is  dismissed  and  the  judgment  is  re- 
versed. • 

Qaroutte,  J.,  and  Van  Fleet,  J.,  concurred. 


[Sac.  No.  264.    Department  One. — December  29,  1897.] 

CHABLES  HARRIS,  Surviving  Partner  of  Harris  Brothers, 
Respondent,  v.  W.  H.  COOK,  Auditor  of  Merced  Couniy,  Ap- 
pellant. 

Delinquent  Tax  List — ^Authobitt  tor  Publication — Allowance  or 
Illegal  Claim  by  Supebvisobs — Mandamus  to  Auditob. — ^The  tax 
collector  has  no  authority  to  contract  for  the  publication  of  the  de* 
linquent  tax  list,  and  where  the  board  of  supervisors  of  the  cova^y 
did  not  contract  for  the  publication  thereof  with  the  lowest  bidder 
after  ten  days'  public  notice,  in  pursuance  of  section  3766  of  the 
Political  Code,  such  board  has  no  authority  to  allow  and  approve 
a  claim  for  the  publication  thereof  by  order  of  the  tax  collector,  and 
mandamus  will  not  lie  to  the  auditor  to  compel  the  drawing  of  & 
warrant  for  such  illegal  claim. 


Dec.  1897.]  Harris  v.  Cook.  465 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Merced 
County  and  from  an  order  denying  a  new  trial.  J.  K,  Law, 
Judge. 

•     The  facts  are  stated  in  the  opinion  of  the  court. 

P.  H.  Parrar,  J.  P.  Peck,  and  V.  C.  Prost,  for  Appellant 

J.  W.  Knox,  for  Eespondent. 

6AR0UTTE,  J. — This  appeal  is  prosecuted  from  a  judgment 
directing  that  a  peremptory  writ  of  mandate  issue  to  the  auditor 
of  Merced  county,  requiring  him  to  draw  a  warrant  for  the  sum 
of  ninety-one  dollars  and  fifty  cents.  At  the  request  of  the 
tax  collector  of  the  county  of  Merced,  plaintiffs  printed  the  de- 
linquent tax  list  for  the  fiscal  year  1894-95.  They  presented  a 
claim  for  the  work  done  to  the  board  of  supervisors  of  the  coun- 
ty, and  it  was  allowed  and  approved.  This  approved  claim  forms 
the  basis  of  the  application  for  the  writ. 

Among  the  findings  of  fact  made  by  the  trial  court  there  is 
the  following:  "That  the  board  of  supervisors  of  Merced  coun- 
ty did  not  contract  for  the  publication  of  the  delinquent  list  of 
taxes  for  said  county  for  the  year  1895  with  the  lowest  bidder, 
or  at  all,  or  after  ten  days'  notice,  or  at  all,  that  such  contract 
would  be  let,  and  did  not  receive  any  sealed  proposals  from  any 
newspaper  for  publishing  said  delinquent  list,  or  at  any  time 
after  or  before  the  twenty-eighth  day  of  March,  1895,  or  after 
or  before  section  3766  of  the  Political  Code  was  amended,  on 
March  28,  1895/'  This,  finding  of  fact  forms  an  absolute  bar 
to  plaintiffs'  recovery.  In  the  case  of  Smeltzer  v.  Miller,  113 
Cal.  163,  the  question  here  presented  was  before  the  court,  and 
the  theory  upon  which  plaintiff  attempts  to  recover  in  this  ac- 
tion is  there  declared  entirely  unsound. 

Upon  the  authority  of  Smeltzer  v.  Miller,  supra,  the  judgment 
and  order  are  reversed,  and  the  cause  remanded. 

Harrison,  J.,  and  Van  Meet,  J.,  concurred. 
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[Crim.  No.  305.     Department  Two. — December  29,  1807.] 
THE  PEOPLE,  Eespondent,  y.  LEWIS  KAISER,  Appellant 

GBncmAL  Law — Iitcest — SurncraNcr  of  lin>iOTiaarr — Cabsal  Iktm- 
OOUBSE  WITH  Dauohteb. — ^An  indictment  for  incest,  charging  that 
the  defendant  L.  K.,  at  a  time  and  place  stated,  "did  willfully,  un- 
lawfully, knowingly,  inoestuously,  and  felonioualy,  upon  the  person 
of  one  G.  K.,  the  daughter  of  said  L.  K*.  commit  fornication,  and 
have  sexual  intercourse  with  and  carnally  know  the  said  C.  K., 
contTATj,"  etc.,  sufficiently  conforms  to  all  the  requirements  of  the 
statute,  and  sufficiently  shows  that  the  offense  was  committed  upon 
an  immediate  female  descendant  of  the  defendant,  and  not  upon  an 
adopted  daughter  or  a  stepdaughter  or  a  daughter  in  law. 

IjD. — Dauohteb  undeb  Age  of  CJonsent — ^Rape — ^Additioitax  Xjtdict- 
ifENT — ^Review  tjfon  Appeal. — ^The  fact  that  the  daughter  with 
whom  the  incest  was  committed  was  under  the  age  of  consent,  and 
that  the  crime  committed  also  included  the  crime  of  rape,  does 
not  preclude  the  putting  of  the  defendant  on  trial  for  the  crime 
of  incest;  nor  can  the  fact  that  an  additional  indictment  was  found 
for  the  crime  of  rape  be  considered  upon  appeal  from  a  verdict  of 
conviction  of  the  crime  of  incest,  where  the  record  does  not  disclose 
that  any  such  indictment  was  found. 

Id. — ^Testimony  of  Dauohteb — Cobbobobation — Conflictino  Evidence. 
\yhere  the  testimony  of  the  daughter,  though  slightly  corroborated, 
clearly  and  explicitly  detailed  the  circumstances  of  the  crime  charg- 
ed against  her  father,  and  was  sufficient,  if  believed,  to  uphold 
a  conviction,  the  fact  that  the  defendant  was  called  as  a  witness 
in  his  own  behalf,  and  positively  denied  all  the  charges  made  against 
him,  cannot  entitle  the  defendant  to  a  reversal  of  the  judgment, 
upon  the  ground  that  the  evidence  was  insufficient  to  justify  or  sup- 
port the  verdict. 

Id. — Requested  Instbuotion  as  to  Rbasonabia  Doubt — ^Modificatioit. 
An  instruction  requested  by  the  defendant,  that  the  facts  tending 
to  prove  the  guilt  of  the  defendant  must  be  established  in  the  minds 
.  of  the  jury  beyond  a  reasonable  doubt,  "that  is,  it  must  entirely  sat- 
isfy" them  of  the  guilt  of  the  deceased  before  they  could  convict, 
and  that  if  they  were  not  "entirely  satisfied,"  they  should  acquit 
him,  though  it  might  have  been  given  as  requested,  is  not  rendered 
erroneous  or  misleading  by  striking  out  the  word  "entireljr*  there- 
from, and  giving  it  as  thus  modified. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Placer 
County  and  from  an  order  denying  a  new  trial.  J.  E.  Prewett, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Dec.  1897.]  People  v.  Kaiser.  467 

J.  Edward  Marks^  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  0.  N.  Post,  Deputy 
Attorney  General,  for  Eespondent. 

THE  COUBT.— The  defendant  was  indicted  for  the  crime 
of  incest,  alleged  to  have  been  committed  upon  his  daughter,  a 
girl  under  thirteen  years  of  age.  He  was  tried  and  found  guilty 
of  the  offense  charged,  and  the  judgment  was  that  he  be  punish- 
ed by  imprisonment  in  the  state  prison  for  the  term  of  ten  years. 
From  that  judgment  and  an  order  denying  his  motion  for  a  new 
trial  he  has  appealed. 

The  indictment  was  returned  and  filed  December  22,  1896, 
and  the  charging  part  of  it  is  as  follows :  "That  said  defendant, 
Lewis  Kaiser,  on  or  about  the  first  day  of  January,  A.  D.  1896, 
and  before  the  finding  and  presentation  of  this  indictment,  at 
the  county  of  Placer,  and  state  of  California,  did  willfully,  un- 
lawfully, knowingly,  incestuously,  and  feloniously,  upon  the  per- 
son of  one  Cordelia  Kaiser,  the  daughter  of  said  Lewis  Kaiser, 
commit  fornication  and  have  sexual  intercourse  with,  and  car- 
nally know  the  said  Cordelia  Kaiser,  contrary ,*'  etc. 

The  defendant  demurred  to  the  indictment  upon  the  ground 
that  it  did  not  conform  to  the  requirements  of  sections  950,  951, 
and  952  of  the  Penal  Code ;  that  it  did  not  state  facts  sufficient 
to  constitute  a  public  offense;  and  that  it  did  not  appear  upon 
the  face  thereof,  positively,  that  said  Cornelia  Kaiser  was  then 
and  there  the  daughter  of  defendant,  or  that  she  was  not  his 
stepdaughter. 

The  demurrer  was  properly  overruled.  The  indictment  stat- 
ed the  acts  constituting  the  offense  in  the  language  used  in  the 
information,  which  was  held  sufficient  in  People  v,  Patterson, 
102  Cal.  239,  and  we  think  it  sufficiently  conformed  to  all  the 
requirements  of  the  statute.  The  objection  that  it  does  not  ap- 
pear that  Cordelia  Kaiser  was  then  and  there  the  daughter  of 
defendant,  as  she  might  have  been  a  stepdaughter,  cannot  be 
entertained.  The  word  "daughter*'  means,  and  is  generally  un- 
derstood to  mean,  "an  immediate  female  descendant,"  and  not 
an  adopted  daughter,  a  stepdaughter,  or  a  daughter  in  law.  So, 
also,  the  objection  that  the  defendant  was  on  the  same  day  in- 
dieted  for  the  crime  of  rape,  alleged  to  have  been  committed 
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upon  his  daughter,  Cordelia,  at  the  same  time  and  place,  cannot 
be  considered  here,  since  it  does  not  appear  from  the  record  in 
this  case  that  any  such  indictment  was  found.  And  assuming 
that  the  facts  stated  in  the  indictment  in  this  case  were  suffi- 
cient to  constitute  the  crime  of  rape,  the  daughter  then  being 
under  the  age  of  consent,  still,  under  section  285  of  the  Penal 
Code,  they  clearly  constituted  the  crime  of  incest,  and  the  de- 
fendant was,  therefore,  properly  put  upon  trial  for  that  offense. 

The  trial  was  commenced  February  3,  1897,  and  was  conclud- 
ed three  days  later.  Cordelia  was  bom  June  6,  1884,  and  at 
the  time  of  the  trial  was  four  months  less  than  thirteen  years  of 
age.  She  was  the  principal  witness  for  the  prosecution,  an.l 
most  of  the  criminating  evidence  was  given  by  her.  She  told 
the  story  of  her  life  from  the  time  she  was  three  or  four  years 
old,  and  what  at  that  early  age  her  father  attempted  to  do,  and 
what  he  afterward  accomplished. 

When  she  was  first  called  before  the  grand  jury  as  a  witness 
she  denied  in  toto  the  charges  against  her  father,  and  said  he  had 
never  had  sexual  intercourse  with  her,  but  four  days  later  she 
again  went  before  the  grand  jury,  and  then  said  she  did  not 
tell  the  truth  the  first  time,  and  gave  the  evidence  on  which  the 
indictment  was  found. 

The  evidence  of  this  witness,  given  at  the  trial,  need  not  be 
set  out.  Sufficient  to  say  that  it  clearly  and  explicitly  detailed 
the  circumstances  of  the  awful  crime  with  which  the  parent  was 
charged. 

The  defendant  was  called  as  a  witness  in  his  own  behalf,  and 
positively  denied  all  the  charges  made  against  him. 

In  support  of  the  appeal,  it  is  earnestly  contended  that  the 
judgment  should  be  reversed  upon  the  ground  that  the  evidence 
was  insufficient  to  justify  or  support  the  verdict.  Citing  Peo- 
ple V.  Benson,  6  Cal.  221 ;  65  Am.  Dec.  506 ;  Peoph  v.  Hamilton, 
46  Cal.  540,  and  other  cases.)  This  may  not  be  done.  It  is 
true  that  the  corroborating  evidence  was  slight,  and  it  is  equally 
true  that  under  the  horror  and  repugnance  which  such  a  chai^ge 
excites  juries  may  be  swift  to  convict ;  but  nevertheless  the  evi- 
dence in  the  case  was  sufficient  to  uphold  a  conviction,  and  the 
defendant  was  refused  a  new  trial  before  a  dispassionate  judge, 
who  had  heard  all  of  the  testimony  and  seen  all  of  the  witnesses. 


Dec   1897.]  Pbople  v.  Ejliser.  459 

The  defendant  asked  the  court  to  instruct  the  jury  that  "those 
facts  or  that*  state  of  facts  tending  to  prove  the  guilt  of  the  de- 
fendant must  be  established  in  your  minds  to  a  moral  certainty 
and  beyond  a  reasonable  doubt.  That  is,  it  must  entirely  satis- 
fy you  of  the  guilt  of  the  .defendant  before  you  can  convict.  If 
you  are  not  entirely  satisfied  you  should  acquit  him.*'  The  court 
struck  out  the  word  "entirely*'  in  both  places  where  is  was  used, 
and  then  gave  the  instruction. 

In  People  v.Padillia,  42  Cal.  536,  in  People  v.  Kerriclc,  52  Cal. 
446,  and  in  People  v.  Oarrillo,  70  Cal.  643,  the  instructions  un- 
der review  were  substantially  the  same  and  to  the  following  ef- 
fect: "All  that  is  necessary,  in  order  to  justify  the  jury  in 
finding  the  defendant  guilty,  is  that  they  shall  be  satisfied  from 
the  evidence  of  the  defendant's  guilt  to  a  moral  certainty  and  be- 
yond a  reasonable  doubt,  although  they  nlay  not  be  entirely  sat- 
isfied from  the  evidence  that  the  defendant  and  no  other  per- 
son committed  the  alleged  oflfense."  In  reversing  these  cases, 
it  was  said  that  the  modification,  "although  tliey  may  not  be  en- 
tirely satisfied,"  etc.,  was,  and  was  intended  to  be,  a  material 
qualification  of  the  first  clause,  which  contained  a  correct  state- 
ment of  the  law.  It  was  equivalent  to  telling  the  jury  that  they 
might  be  satisfied  to  a  moral  certainty  and  beyond  a  reasonable 
doubt,  but  at  the  same  time  not  entirely  satisfied  of  the  defend- 
ant's guilt;  and  it  was  declared  by  this  court  that,  when  a  jury 
is  satisfied  to  a  moral  certainty  and  beyond  a  reasonable  doubt, 
it  must  in  the  nature  of  things  be  entirely  satisfied.  The  in- 
struction was,  therefore,  calculated  to  confuse, and  mislead,  and 
a  very  apparent  injury  to  the  defendants  was  thus  worked.  In 
this  case,  however,  an  entirely  different  instrufction  is  presented. 
It  is  an  instruction  which  first  tells  the  jury  that  the  guilt  of  the 
defendant  must  bQ  established  in  their  minds  to  a  moral  certain- 
ty and  beyond  a  reasonable  doubt.  It  would  seem  that  a  juror 
must  be  lacking  in  common  intelligence  if  so  much  of  the  lan- 
guage is  not  to  his  understanding  clear  and  free  from  doubt. 
The  second  portion  of  the  charge  does  not  tend  to  mislead  or 
confuse,  as  in  the  cases  cited.  It  amounts  to  an  additional  dec- 
laration that  they  should  be  satisfied  of  the  guilt  of  the  defend- 
ant. In  the  other  cases  the  jury  were  told  that  they  need  not  be 
entirely  satisfied.     It  would  doubtless  have  been  as  well  in  the 
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case  at  bar  had  the  court  given  the  instruction  without  eliminat- 
ing the  adverb,  but  we  are  unable  to  see  that  the  instruction  ad 
given  was  either  erroneous  in  point  of  law  or  could  have  con- 
fused or  misled  the  jury.  In  People  v.  Cheong  Foon  Ark,  61  Cal. 
527,  the  proposed  instruction  was  well-nigh  identical  with  the 
instruction  here,  but  there  the  court  refused  to  give  the  instruc- 
tion absolutely,  while  here  it  gave  it  with  the  modification  indi- 
cated, and  it  does  not  appear  from  the  record  that  any  equiva- 
lent instruction  was  given  in  its  place.  The  error  in  refusing 
the  instruction  was  therefore  clear. 
The  judgment  and  order  appealed  from  are  therefore  affirmed. 


[L.  A.  No.  317.    Department  One.— December  30,  1897.] 

LEE    SEABRIDGE,    Respondent,   v.   EGBERT    McADAM, 
Appellant,  and  T.  H.  JOHNSON,  Defendant. 

Maucious  Pbosecution — ^Arrest  tjpon  Cbiminal  Chaboe — Instbcc- 
TioNS — Impbopeb  Charge  as  to  Admission  of  Answer. — In  an  ac- 
tion for  a  malicious  prosecution  of  the  plaintiff  upon  a  criminal 
charge,  where  the  separate  answer  of  a  defendant  not  appealing  ad- 
mitted that  he  had  filed  the  complaint  with  a  justice  of  the  peace 
charging  the  plaintiff  with  a  criminal  offense,  and  the  separate  an- 
swer of  the  defendant  appealing  contained  no  admission  that  sucii 
complaint  was  filed  by  him,  it  Is  a  substantial  error  against  such 
appellant  for  the  court  to  charge  the  jury  that  it  was  admitted 
by  the  answer  of  the  defendants  "that  the  defendants  did  file  a  com- 
plaint with  a  justice  of  the  peace  charging  the  plaintiff  with  a 
criminal  offense.'* 

Id. — ^Advice  of  Counsel — Improper  Instruction  as  to  Good  Faith  of 
Counsel. — An  instruction  aa  to  protection  of  the  defendant  from 
a  malicious  prosecution  under  advice  of  counsel,  stating  that  '*sueh 
advice  must  be  sought  and  given  in  good  faith* and  with  an  honest 
purpose,"  is  erroneous,  the  question  of  the  good  faith  of  counsel 
in  giving  the  advice  not  being  an  element  in  the  problem. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County.    Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  E.  Metcalfe,  and  J.  H.  Merriam,  for  Appellant. 

Edwin  Baxter,  for  Eespondent. 


Dec.  1897.]  Seabridge  v.  McAdam.  461 

6AE0UTTE,  J. — This  is  an  action  to  recover  damages  for  a 
malicious  prosecution.  Defendant  McAdam  was  the  owner  of 
a  certain  tract  of  inclosed  land.  Plaintiff  Seabridge  was  a  sub- 
tenant of  defendant's  vendor,  and  was  cultivating  a  portion  of 
this  land  to  grain.  Defendant,  claiming  the  exclusive  posses- 
sion of  the  land,  fastened  the  entrances  thereto.  Plaintiff, 
claiming  the  right  to  enter,  broke  the  gates  and  entered.  He 
was  arrested  for  malicious  mischief  upon  complaint  of  Johnson, 
an  employee  of  defendant  and  a  codefendant  in  this  action.  Up- 
on this  charge  of  malicious  mischief  Seabridge  was  acquitted, 
and  thereupon  brought  this  action,  claiming  that  his  arrest  and 
prosecution  were  malicious. 

The  verdict  of  the  jury  was  against  defendant  McAdam,  the 
appellant  here,  and  we  cannot  say  that  the  evidence  was  insuflB- 
cient  to  support  it.  In  view  of  all  the  facts,  the  amount  of  dam- 
ages awarded  to  plaintiff  (eight  hundred  dollars)  may  be  said  to 
be  somewhat  excessive.  It  is  very  difficult  to  see  wherein  plain- 
tiff has  been  damaged  in  any  such  amount.  Even  when  exem- 
plary damages  are  allowed,  some  limit  within  reason  should  be 
fixed,  but,  as  the  case  must  be  returned  for  a  new  trial  upon 
other  grounds,  we  pass  the  matter  without  more  consideration. 

The  court  instructed  the  jury  as  follows :  "This  is  a  civil  ac- 
tion for  damages  for  an  alleged  malicious  prosecution  of  the 
plaintiff  by  the  defendants  upon  a  criminal  charge.  The  ])ro- 
requisites  in  such  an  action,  which  are  alleged  in  the  complaint, 
are  admitted  by  the  defendants'  answer:  1.  That  the  defend- 
ants did  file  a  complaint  with  a  justice  of  the  peace  charging  the 
plaintiff  with  a  criminal  offense."  As  stated  by  the  learned 
judge,  this  fact  was  a  necessary  prerequisite  to  plaintiff's  recov- 
ery, and  the  instruction  quoted  conclusively  took  away  from  the 
jury  any  consideration  of  the  evidence  introduced  at  the  trial 
bearing  upon  it.  To  be  sure,  if  a  material  fact  be  admitted  by 
the  pleading,  the  court  has  a  right  to  instruct  the  jury  to  that 
effect,  but  it  is  only  in  a  clear  case  that  such  instruction  should 
be  given.  At  the  trial  it  in  no  way  appeared  that  defendant  IVIc- 
Adam  conceded  that  he  filed  the  complaint  against  plaintiff. 
If  the  evidence  shows  anything  upon  the  point,  it  would  appear 
to  be  a  contested  issue  of  fact,  but  we  are  not  now  dealing  with 
the  evidence,  but  with  the  law.     Was  the  instruction  justified 
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by  the  allegation  of  Mc Adam's  answer?  Johnson,  the  code- 
fendant,  filed  a  separate  answer,  and  it  may  be  said  that  he  made 
such  an  admission,  but  we  find  no  such  admission  in  the  an- 
swer of  McAdam.  There  is  nothing  in  the  pleading  looking 
toward  an  admission  of  the  fact,  unless  it  be  found  in  the 
following  allegations :  "Said  defendant,  Bobert  McAdam,  further 
answering  plaintiff's  said  amended  complaint,  alleges  that  .... 
he  was  credibly  informed,  to  wit,  by  the  defendant,  T.  H. 
Johnson,  that  theretofore,  to  wit,  on  the  fourteenth  day  of 
August,  1893,  the  plaintiff  in  this  action  did  maliciously  and 
willfully  tear  down  a  fence  to  make  a  passage  through  an  in- 
closure  belonging  to  said  Robert  McAdam;  that  thereupon 
he  in  good  faith,  and  believing  that  the  plaintiff  had  com- 
mitted a  public  offense,  advised  the  said  T.  H.  Johnson  to 
state  the  facts  of  the  case  to  Samuel  Owens,  a  justice  of  the 
peace  of  said  county,  residing  in  the  said  town  of  Whittier ;  that 
thereupon  said  Johnson  did  appear  before  said  justice  and  state 
the  facts  of  the  case,  and  that  a  complaint  was  made  in  aitorl 
ance  therewith,  and  sworn  to  by  said  Johnson  and  was  filed  by 
said  justice,  charging  the  plaintiff  with  said  offense,  and  a  re- 
turn was  thereupon  issued  by  said  justice  for  the  arrest  of  the 
plaintiff  upon  said  charge."  These  allegations  wholly  fail  to 
substantiate  the  statement  of  the  court  that  defendant  McAdam 
admitted  by  his  answer  that  he  filed  the  complaint  against  the 
plaintiff.  The  defendant  had  the  right  by  his  pleading  to  go 
before  the  jury  claiming  that  under  the  evidence  he  did  not 
file  the  complaint  against  this  plaintiff.  This  right  was  a  most 
substantial  one,  and  was  denied  to  him  by  the  instruction  of  the 
court. 

The  court  also  gave  the  jury  the  following  instruction :  'The 
court  instructs  that,  in  order  to  claim  protection  under  advice 
of  coimsel,  three  requisites  are  necessarj':  1.  Such  advice  must 
be  given  after  a  full  and  fair  statement  to  the  attorney  of  all 
the  facts  in  the  case  which  the  defendants  knew,  or  had  reason- 
able cause  to  believe ;  8.  Such  advice  must  be  sought  and  given 
in  good  faith  and  with  an  honest  purpose.''  It  is  said  in  San- 
dfll  V,  Sherman,  107  Cal.  397:  "The  question  of  the  good  faith 
of  counsel  in  giving  the  advice  is  not  an  element  in  the  prob- 
lem." 
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For  the  foregoing  reasons  the  judgment  and  order  are  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  P.  No.  693.    Department  Two.— December  30,  1897.] 

J.  C.  BUED,  Assignee,  etc.,  Appellant,  v.  F.  T.  OOOPEB  and 
WAENEB  STATJF,  Bespondents. 

Vom  Contract— Sales  of  Stocks  ow  Mabqin — ^Actioit  fob  Monst 
Pad) — Defense — Accord  and    Satisfaction — iNsumcncNT   Proof 

— SSTTLEICENT  OF   STOCK     ACCOUNT — ReCEIFT    IN     FuiX — BASIS    OF 

Vauditt  of  Contract. — In  an  action  by  the  assignee  of  an  Insol- 
Tent  debtor  to  recover  money  paid  by  the  insolvent  debtor  to 
stockholders  under  a  void  contract  for  the  purchase  and  sale 
of  stocks  on  margin,  evidence  of  a  mere  settlement  and  receipt 
in  full  of  the  balance  of  the  stock  account,  consisting  of  the 
dealings  under  the  contract  for  the  purchase  and  sale  of  the  stocks 
upon  a  margin,  upon  the  assumption  that  those  dealings  were  reg- 
ular and  legal,  without  proof  of  any  agreement  to  settle  any  claim 
for  the  recovery  of  the  money  illegally  paid  under  the  void  con- 
tract, or  that  such  claim  was  known  or  considered,  or  referred  to 
in  any  manner  upon  the  settlement,  does  not  sustain  a  defense  of 
accord  and  satisfaction  of  the  claim  sued  upon. 

Id. — ^Evidence — Ignorance  of  Legal  Rights. — In  such  action,  it  is  er- 
ror to  refuse  to  permit  the  insolvent  debtor  to  answer  a  question  as 
to  whether  he  knew  of  any  law  authorizing  the  recovery  of  money 
paid  in  on  margin  stock  transactions  at  the  time  of  signing  the 
receipt  in  full  of  the  balance  of  stock  account;  nor  is  it  a  valid  ob- 
jection to  such  question  that  the  witness  was  presumed  to  know  the 
law,  and  could  not  be  excused  for  ismorance  of  it. 

Id. — ^Maxim — Ignorance  of  Law — Exception — Mistake  of  Pact  Aris- 
ing FROM  Mistake  of  Law— Relief  in  Equity. — The  maxim,  Ig- 
norantia  legis  neminem  excuaat,  though  applicable  generally  to  mis- 
takes of  law  pure  and  simple,  does  not  apply  to  the  exceptionsU 
case  where  a  party  has  acted  in  ignorance  of  his  antecedent  and  ex- 
isting private  legal  rights,  and  under  a  misapprehension  which  in- 
volves a  mistake  of  facts  arising  out  of  a  mistake  of  law  as  to  the 
existence  of  a  legal  right  or  title,  which  there  could  not  have  been 
an  intention  to  part  with,  while  in  ignorance  of  it ;  but,  in  such  case, 
equity  will  grant  relief  from  the  legal  effect  of  instruments  which 
surrender  such  unsuspected  right  or  title. 

Id. — Code  Provisions — Ignorance  of  Fact — ^Misapprehension  of  Law 
— ^Limited  Effect  of  Qeneral  Release. — ^A  settlement  with  stock- 
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brokers  and  receipt  in  full  of  a  balance  of  the  stock  account,  made 
in  ignorance  of  a  legal  right  to  recover  moneys  paid  to  them  for 
the  purchase  and  sale  of  stocks  on  margin,  if  regarded  as  involving 
a  mistake  of  fact,  involves  unconscious  ignorance  of  a  fact  material 
to  the  contract,  within  subdivision  1  of  section  1577  of  the  Civil 
Code,  and,  if  regarded  as  involving  a  mistake  of  law,  involves  a  mis- 
apprehension of  the  law  by  all  parties,  all  supposing  that  they  knew 
and  understood  it,  and  all  making  substantially  the  same  mistake 
as  to  the  law,  within  section  1578  of  the  Civil  Code;  and  regarding 
the  receipt  as  a  general  release,  it  could  not,  under  section  1542 
of  the  Civil  Code,  extend  to  claims  which  the  creditor  did  not  know 
or  suspect  to  exist  in  his  favor  at  the  time  of  executing  the  release 
which,  if  known  by  him,  must  have  materially  affected  his  settle- 
ment with  the  debtor,  nor  is  it  material  that  his  ignorance  of  the 
fact  of  its  existence  was  occasioned  by  his  ignorance  of  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  Ciij 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Henley  &  Costello,  and  R.  B.  Bigelow,  for  Appellant 

James  M.  Allen,  and  Eugene  R.  Oarber^  for  Respondent. 

HAYNES,  C. — ^The  plaintiflE  is  the  assignee  in  insolvency  of 
C.  A.  Macomber.  The  defendants  were  formerly  copartners  as  ■ 
Stauf  &  Cooper,  stockbrokers  engaged  in  buying  and  selling 
shares  of  stock  in  mining  and  other  corporations.  This  action 
was  brought  to  recover  from  the  defendants  a  large  amount  of 
money  advanced  by  Macomber  to  the  defendants  for  the  pur- 
pose of  buying,  carrying,  and  selling  shares  of  stock  in  mining 
corporations  for  said  Macomber,  upon  a  margin,  imder  a  con- 
tract for  that  purpose. 

The  cause  was  tried  by  the  court  and  written  findings  were 
filed  and  judgment  entered  for  the  defendants,  and  plaintiff  ap- 
peals from  the  judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

The  court  found  the  agreement  to  have  been  made  as  alleged, 
and  that  pursuant  thereto,  between  January  21,  1887,  and  Au- 
gust 19,  1887,  the  defendants  bought  and  sold  for  Macomber  a 
large  number  of  shares  of  stock  in  various  mining  corporations 
upon  a  margin,  and  that  between  said  dates  Macomber  advanced 
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and  paid  to  defendants  under  said  contract  three  thousand  nine 
hundred  and  ninety-three  dollars  and  seventy-nine  cents;  but 
the  court  further  found  that  defendants'  second  defense  was  true, 
and  upon  that  finding  gave  judgment  for  defendants. 

Said  second  defense  was,  in  substance,  that  on  July  19,  1887, 
defendants  paid  to  Macomber  one  hundred  and  eighty-eight  dol- 
lars and  fifty-seven  cents,  and  delivered  to  him  certain  shares  of 
stock  in  certain  mining  corporations,  and  "that  said  sum  of 
money  and  said  shares  of  stock  were  received  and  accepted  by 
said  Macomber  in  full  payment,  settlement,  and  satisfaction  of 
the  claim,  demand,  and  cause  of  action  set  up  in  said  amended 
-complaint.*' 

Two  grounds  are  presented  upon  the  record,  upon  which  ap- 
pellant claims  the  judgment  shoidd  be  reversed:  1.  That  the 
■evidence  does  not  justify  the  finding  in  favor  of  the  defendants 
upon  their  said  second  defense;  and  2.  That  the  court  erred  in 
sustaining  defendants'  objection  to  a  question  put  to  Macomber 
by  counsel  for  plaintiff. 

Section  26  of  article  IV  of  the  constitution,  among  other 
things,  provides  as  follows :  "All  contracts  for  the  sale  of  shares 
of  the  capital  stock  of  any  corporation  or  association,  on  margin, 
or  to  be  delivered  at  a  future  day,  shall  be  void,  and  any  money 
paid  on  such  contracts  may  be  recovered  by  the  party  paying  it 
by  suit  in  any  court  of  competent  jurisdiction." 

The  court  below  and  counsel  for  respondent  treats  said  sec- 
ond defense  as  an  accord  and  satisfaction.  The  evidence  relat- 
ing thereto  is  brief. 

Mr.  Macomber's  testimony  in  chief  was  as  follows :  "I  remem- 
ber that  a  certain  receipt  was  exhibited  to  me  here  and  intro- 
duced in  evidence,  having  been  given  by  me  to  the  defendants  in 
this  case  at  the  time  I  wound  up  my  stock  transactions  with 
them.  At  the  time  the  receipt  was  given,  or  before  then,  nothing 
was  said  or  passed  between  myself  and  the  defendants  in  respect 
to  any  cause  of  action  I  might  have  to  recover  back  what  moneys 
I  had  paid  on  the  stock  transactions." 

'TVfr.  Henley. — I  will  ask  you  now,  if  you,  yourself,  knew  of 
any  instance  of  any  law  in  the  constitution  of  this  state,  or  of 
any  law  at  all,  authorizing  the  recovery  of  money  paid  in  on 
CXIX.  Cal.— 30 
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margin  stock  transactions,  at  the  time  of  the  signing  of  that 
receipts 

The  question  was  objected  to  as  '^irrelevant,  immaterial,  and 
incompetent;  that  he  is  presumed  to  know  the  law/'  Said  ob- 
jection was  sustained,  and  that  ruling  is  assigned  for  error. 

Defendant  Cooper  testified:  "On  July  19, 1887, 1  made  a  set- 
tlement with  Mr.  Macomber,  and  he  signed  the  following  re- 
ceipt: 

"TDate  July  19,  1887. 

«  ^Received  of  Stauf  &  Cooper  $188.57,  200  Impl.  100  Confi- 
ience,  bala.  acct.  in  full.  C.  A«  MACOMBEB.' 

"I  asked  him  to  give  me  a  receipt  in  full.  I  delivered  him  the 
money  and  stocks  and  took  that  receipt.*' 

It  was  further  testified  that  the  only  transaction  after  that  was 
that  defendants  sold  certain  stocks  for  Macomber  which  he 
brought  to  them  to  be  sold,  and  which  were  sold  for  ca$h  and 
accounted  for,  and  a  receipt  covering  that  transaction  was  taken 
on  August  13,  1887. 

The  court  below,  in  its  opinion  (a  copy  of  which  is  in  the 
transcript),  said  that  "the  only  question  is  whether  there  has 
been  an  accord  and  satisfaction.'' 

The  code  defines  an  accord  as  "an  agreement  to  accept,  in 
extinction  of  an  obligation,  something  different  from  or  less  than 
that  to  which  the  person  agreeing  to  accept  is  entitled."  (Civ. 
Code,  sec.  1521.) 

That  the  settlement  of  July  19th  was  of  the  dealings  under 
the  contract  for  the  purchase  and  sale  of  nuning  stocks  upon  a 
margin,  and  upon  the  assumption  that  those  dealings  were  reg- 
idar  and  legal,  cannot  be  doubted.  Macomber  expressly  testi- 
fied that  nothing  was  said  at  that  time,  or  before,  about  the  mon- 
eys he  had  advanced,  and  which  the  court  found  to  have  been 
three  thousand  nine  hundred  and  ninety-three  dollars  and  sev- 
enty-nine cents,  nor  was  that  statement  disputed  by  Cooper. 
The  payment  of  the  money  was  therefore  of  a  sum  conceded  to 
be  due  under  the  terms  of  the  contract.  As  to  the  shares  of 
stock  that  were  delivered,  the  court  concluded  that,  as  "it  does 
not  appear  that  the  stocks  were  received  at  any  agreed  price, 
the  presumption  arises  that  they  were  received  in  full  satisfac- 
tion of  all  demands  which  Macomber  had  against  defendants, 
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and  that  no  inference  should  be  drawn  that  the  tranaaction  was 
not  intended  as  a  fnll  settlement  from  the  fact  that  the  stocks 
were  not  then  of  a  value  equal  to  the  amoimt  of  money  which 
Macomber  was  then  entitled  to  recover.'* 

This  conclusion  would  have  been  right  if  it  had  appeared  that 
the  present  claim  of  the  plaintiff  had  been  known  or  considewd. 
There  was  no  evidence  tending  to  show  that  the  stock  was  deliv- 
ered for  any  such  purpose,  or  tending  to  show  that  the  stock  s« 
delivered  was  the  property  of  the  defendants;  while  the  pie- 
sumption  is  *'that  a  thing  delivered  by  one  to  another  belonged 
to  the  latter/'     (Code  Civ.  Proc,  sec.  1963,  subd.  8.) 

There  was  no  dispute  or  controversy,  and  hence  no  agreement 
to  accept  something  different  from,  or  less,  than  that  to  which 
Macomber  was  legally  entitled,  and  therefore  there  was  no  ac- 
cord ;  and  the  payment  of  a  part  of  the  whole  debt  due  is  not  a 
good  satisfaction,  even  if  accepted,  unless  the  amount  of  the 
claim  is  disputed;  and  there  was  not* then,  or  theretofore,  any 
controversy,  both  parties — so  far  as  the  record  discloses — ^having 
acted  upon  the  supposition  that  the  contract  and  the  transac- 
tions thereunder  were  valid;  while  the  cause  of  action  here  in- 
volved is  for  moneys  advanced  to  defendants  under  a  void  con- 
tract. Unless,  therefore,  the  settlement  and  receipt  of  July  19, 
1887,  operated  in  some  other  way  to  extinguish  or  bar  said  cause 
of  action,  the  judgment  appealed  from  cannot  be  sustained. 

The  testimony  of  Mr.  Macomber  was  that  nothing  was  said 
at  or  before  the  settlement  as  to  his  right  to  recover  back  the 
money  he  had  advanced;  and  it  was  then  sought  to  be  showm 
that  he  did  not  know  that  he  had  such  right.  The  question  put 
for  that  purpose  was  objected  to  upon  the  ground  that  it  was 
immaterial — ^that  he  was  presumed  to  know  the  law. 

The  discussion  of  the  case  by  counsel  is  largely  devoted  to  the 
question  as  to  whether  relief  can  be  granted  from  such  mistake 
as  that  made  by  Macomber,  the  defendants  regarding  it  as  a 
pure  mistake  or  ignorance  of  law,  to  which  the  maxim,  Ignaran- 
tia  juris  neminem  excusat,  should  be  applied. 

As  to  the  general  rule  that  mistake  of  law,  pure  and  simple,  is 
not  adequate  ground  for  relief,  there  is  no  controversy;  nor  is 
there  any  serioUs  controversy  as  to  the  proposition  that  there  are 
exceptions  to  that  general  rule. 
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We  do  not,  however,  regard  this  as  a  mistake  of  law,  pure  and 
simple,  but  as  belonging  to  a  distinct  class  recognized  by  law 
writers  of  acknowledged  ability  and  sanctioned  by  numerous  de- 
cisions. This  class  is  defined  by  a  general  rule  formulated  by 
Professor  Pomeroy,  concerning  which  he  says :  "The  number  of 
decisions  which  support  it,  and  which  it  explains,  is  very  great." 
That  rule  is  as  follows :  'TSTiereTer  a  person  is  ignorant  or  mis- 
taken with  respect  to  his  own  antecedent  and  existing  private 
legal  rights,  interests,  estates,  duties,  liabilities,  or  other  rela- 
tion, either  of  property  or  contract,  or  personal  status,  and  en- 
ters into  some  transaction,  the  legal  scope  and  operation  of 
which  he  correctly  apprehends  and  understands,  for  the  purpose 
of  affecting  such  assumed  rights,  interests,  or  relations,  or  of 
carrying  out  such  assumed  duties  or  liabilities,  equity  will  grant 
its  relief,  defensive  or  affirmative,  treating  the  mistake  as  analo- 
gous to,  if  not  identical  with,  a  mistake  of  fact/'  (2  Pomeroy s 
Equity  Jurisprudence,  sec.  849,  p.  1178.) 

So,  in  1  Story's  Equity  Jurisprudence,  section  122,  page  131, 
it  LB  said :  "Indeed,  where  the  party  acts  upon  the  misapprehen- 
sion that  he  has  no  title  at  all  in  the  property,  it  seems  to  involve 
in  some  measure  a  mistake  of  fact,  that  is,  of  the  fact  of  owner- 
ship arising  from  a  mistake  of  law.  A  party  can  hardly  be  said 
to  intend  to  part  with  a  right  or  title  of  whose  existence  he  is 
wholly  ignorant ;  and,  if  he  does  not  so  intend,  a  court  of  equity 
will  in  ordinary  cases  relieve  him  from  the  legal  effect  of  instru- 
ments which  surrender  such  unsuspected  right  or  title," 

That  there  are  decisions  which  are  inconsistent  with  the  fore- 
going statements  of  the  law  is  not  disputed,  but  that  the  great 
weight  of  authority,  both  English  and  American,  sustains  the 
views  expressed  in  the -above  quotations  is  beyond  serious  con- 
troversy. 

A  discussion  of  the  many  cases  upon  this  subject,  however  in- 
teresting or  instructive  it  might  be,  cannot  be  indulged  within 
the  limits  of  an  opinion ;  nor  is  it  necessary  to  give  a  construc- 
tion to  the  provisions  of  the  Civil  Code  upon  the  subject  of  mis- 
take (Civ.  Code,  sees.  1577,  1578),  though  we  see  no  conflict 
between  those  sections  and  the  law  as  stated  by  Pomeroy  and 
Story,  since,  if  it  be  regarded  as  a  mistake  of  fact,  this  case  is 
within  subdivision  1  of  section  1577,  and  if  a  mistake  of  law, 
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upon  the  record  as  it  is  before  us,  it  is  within  subdivision  1  of 
section  1678. 

But  there  is  another  provision  of  the  code  upon  which  thiB 
case  may  be  decided,  and  which  is  in  clear  accord  with  the  two 
authorities  we  have  above  quoted. 

We  have  seen  that  the  payment  of  the  money  and  the  delivery 
of  the  stock  could  not  be  held  to  be  an  accord  and  satisfaction; 
and  since  there  is  no  pretense  that  the  demand  has  been  specifi- 
cally released,  or  has  otherwise  been  paid  or  satisfied,  if  the  re- 
ceipt can  operate  to  defeat  plaintiff's  action  it  must  do  so  as  a 
general  release. 

Section  1542  of  the  Civil  Code  provides  as  follows :  "A  general 
release  does  not  extend  to  claims  which  the  creditor  does  not 
know  or  suspect  to  exist  in  his  favor  at  the  time  of  executing  the 
release,  which  if  known  by  him  must  have  materially  affected  hia 
settlement  with  his  debtor.*^ 

This  section,  it  will  be  observed,  does  not  base  the  right  to 
relief  upon  any  fraud  or  concealment  by  the  debtor  or  other  per- 
son.    It  is  suflBcient  that  the  creditor  does  not  know  or  suspect 
its  existence;  nor  is  it  material  that  his  ignorance  of  the  fact  of' 
its  existence  was  occasioned  by  his  ignorance  of  law. 

It  was,  therefore,  competent  and  material  to  show  by  Macom- 
ber  that  when  he  gave  the  receipt  he  did  not  know  or  suspect 
that  he  had  a  legal  claim  against  the  defendants  for  the  money 
he  had  advanced  to  them  in  these  marginal  stock  transactions. 
The  question  put  to  Macomber  was  evidently  for  the  purpose  of 
showing  that  he  did  not  know  that  he  had  a  right  to  recover  the 
money  he  had  advanced  to  the  defendants,  but  it  should  have 
been  directly  to  the  point  whether  he  knew  or  suspected  that  he 
had  such  right. 

It  may  be  thought  that  the  plaintiff's  claim  does  not  commend 
itself  to  the  equitable  consideration  of  the  court.  Macomber  is 
certainly  entitled  to  little  sympathy,  but  the  constitutional 
provision,  under  which  this  claim  is  made,  is  the  declaration  of 
a  public  policy,  and  in  that  light  the  case  should  be  considered. 

We  advise  that  the  judgment  and  order  appealed  from  be  re- 
versed and  a  new  trial  ordered. 

Belcher,  C,  concurred. 

Britt,  C,  concurred  in  the  result. 
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Per  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  reversed  and  a  new  trial  ordered. 
Harrison,  J.,  Garoutte,  J.,  Van  Fleet,  J. 

Hearing  in  Bank  denied. 

McFarlandf  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank. 


[8.  F.  No.  947.    Department  Two. — December  80,  1897.1 

MARGARET   SUTTON  AINSWORTH,   Executrix,  etc.  Re- 
spondent, V.  BANK  OP  CALIFORNIA,  Appellant 

B6TATB8   OF     DECEASED     PEBSOITB — ^AonON     BT     EXECUTOB — DePOSFT    15 

Bank  by  Decedent — Note  or  Depositors  Accbuino  afteb  Death 
— Compensation  or  Cross-demands — Counterclaim. — In  an  action 
by  an  executor  to  recover  from  a  bank  the  amount  of  a  deposit 
made  by  the  decedent,  the  bank  has  the  right  to  claim  as  against 
the  executor  a  compensation  of  crosB-demands  by  credit  of  the 
amount  of  the  deposit  upon  a  note  for  a  larger  sum  made  by  the 
decedent  to  the  bank  in  his  lifetime,  and  which  accrued  subsequently 
to  his  death  and  prior  to  the  commencement  of  the  action,  the  de- 
mands being  deemed  compensated  so  far  as  they  equal  each  other, 
under  section  440  of  the  Code  of  Civil  Procedure ;  and  has  the  right 
also  to  plead  the  note  as  a  counterclaim  to  the  action  by  the  exec- 
utor to  recover  the  amount  of  the  deposit,  under  sections  437  and 
438  of  the  same  code,  the  note  being  a  matured  claim  upon  contract 
existing  at  the  commencement  of  the  action. 

Id. — ^TiTLE  or  Executor  or  Administrator — ^Relation — Subjection  to 
Counterclaim — Balance  op  Mutual  Demands — Purpose  or  Law. 
The  title  of  an  executor  or  administrator  to  the  assets  of  the  es- 
tate takes  effect  by  relation  from  the  death  of  the  decedent,  but  it 
passes  subject  to  any  right  of  setoff  or  counterclaim  existing  in  fa- 
vor of  a  creditor  of  the  estate ;  and  the  purpose  of  the  law  in  adjust- 
ing mutual  demands  in  favor  of  the  estate  and  of  a  claimant  against 
it,  is  to  ascertain  the  balance  existing,  and  to  give  both  to  the  claim- 
ant and  to  the  estate  the  benefit  of  all  just  setoffs,  whether  the  es- 
tate be  solvent  or  insolvent;  and  claims  not  liquidated  and  debts 
absolutely  due,  though  payable  in  future,  an  to  be  included  in  the 
adjustment,  and  the  balance  found  upon  such  adjustment  is  the  only 
debt  remaining. 

Id. — Construction  of  Code — Effect  of  Death  before  MATUBiTr  or 
Demand— Offset  against  Executor. — ^The  statute  of  setoff  relates 
to  the  situation  of  the  parties  at  the  commencement  of  the  aetioD; 
and  the  death  of  one  of  the  parties  to  the  demand,  though  saeh 
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death  occur  before  the  maturity  of  the  demand,  will  not  change 
the  relative  rights  of  the  parties  In  pleading  a  counterclaim,  or  in 
compensating  cross-demands  so  far  as  they  equal  each  other,  pro- 
vided the  setoff  be  due  when  the  action  is  commenced  by  the  exec- 
utor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alameda 
County.     W.  E.  Greene,  Judge. 

The  facts  are  stated  in  the  opinion. 

James  M.  Allen,  for  Appellant. 

Davis  &  Hill,  and  Rodgers  &  Paterson,  for  Eespondents. 

CHIPMAN,  C— The  facts  are  admitted  and  found  to  be  as 
follows:  September  27,  1896,  George  J.  Ainsworth,  plaintifiPs 
testator,  executed  his  note  to  the  Bank  of  California  for  $10,000, 
payable  December  26,  1895.  He  was  a  customer  of  the  bank, 
and  at  his  death,  October  20,  1895,  had  on  deposit  there  to  his 
credit  the  sum  of  $5,974.25.  On  December  26,  1895,  the  day 
the  note  matured,  the  bank,  without  the  consent  of  respondent, 
applied  this  sum  on  the  note.  On  December  30,  1895,  letters  tes- 
tamentary were  issued  to  respondent  by  the  superior  court  of 
Alameda  county.  February  17,  1896,  respondent  presented  her 
check  for  said  deposit  to  the  bank  and  demanded  payment,  which 
was  refused.  February  21,  1896,  the  bank  presented  its  claim 
on  said  note  therein,  crediting  it  with  said  sum  of  $5,974.53, 
which  claim  was  rejected  on  March  3d.  On  March  9,  1896, 
plaintiff  commenced  her  action  to  recover  the  sum  so  deposited. 
In  its  answer  the  bank  set  up  its  presented  claim  and  claimed 
the  right  to  use  it  as  a  counterclaim  under  sections  437  and  438 
of  the  Code  of  Civil  Procedure,  and  also  the  right  to  apply  said 
deposit  on  said  note  by  virtue  of  its  banker's  lien,  and  also  that 
the  two  debts — ^the  note  and  said  deposit  of  $5,974.53 — should 
be  deemed  compensated,  so  far  as  they  equal  each  other,  under 
section  440  of  the  Code  of  Civil  Procedure.  There  is  no  find- 
ing or  evidence  as  to  the  solvency  or  insolvency  of  the  estate. 
The  court  denied  the  right  of  defendant  to  use  the  note  as  a 
counterclaim,  or  to  apply  the  said  sum  of  $5,974.53  on  the  note, 
and  denied  the  right  to  such  "compensation."  Judgment  was 
given  for  plaintifE  for  $5,974.53,  and  for  defendant  for  $10,000 
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and  interest  payable  in  due  course  of  administration.    The  ap- 
peal is  from  the  judgment  and  comes  here  on  bill  of  exceptions. 

Under  section  437  a  defendant  may  answer  by:  "2.  A  state- 
ment of  any  new  matter  constituting  a  defense  or  counterdaim.** 
A  counterclaim  is,  by  section  438,  defined  to  be:  "One  existing 
in  favor  of  defendant  and  against  a  plaintiflf,  between  whom  a 
several  judgment  might  be  had  in  the  action,  and  arising  out  of 
one  of  the  following  causes  of  action:  ....  2.  In  an  action 
arising  upon  contract;  any  other  cause  of  action  arising  also 
upon  contract  and  existing  at  the  commencement  of  the  action." 

Counsel  for  plaintiff  make  an  ingenious  argument  to  the  effect 
that  these  sections  simply  prescribe  a  rule  for  pleading  counter- 
claims— ^how  to  plead  them  and  what  qualities  they  must  possess 
in  order  that  they  may  be  pleaded — but  leaves  the  question  en- 
tirely open  "as  to  what  counterclaims  are,  and  what  are  not, 
claims  upon  which  a  several  judgment  might  be  had  in  the  ac- 
tion.** It  is  true  that  section  438  says  that  the  counterclaim  men- 
tioned in  section  437  must  possess  certain  elements,  but  it  goes 
further,  we  think,  and  defines  what  a  counterclaim  is,  as  well  as 
when  it  may  be  pleaded.  The  section  practically  says  that  a  coun- 
terclaim is  defined  to  be  what 'the  section  says  may  be  pleaded  as 
such.  It  is  suggested  by  respondent  that  a  rule  which  would  al- 
low this  counterclaim  would,  in  many  cases,  take  assets  out  of 
administration,  through  proceedings  in  which  other  creditors 
could  not  be  heard;  would  pay  one  creditor  to  the  exclusion  of 
others;  would  render  inoperative  provisions  for  the  temporary 
support  of  the  family  of  the  deceased — to  which  all  debts  are 
postponed;  and  therefore  the  nde  cannot  be  sound.  (Citing 
Fitzpatriclc  v.  Brady,  6  Hill,  581;  Lieper  v,  Levis,  15  Sergr.  i^^  \l. 
108;  Jordan  v.  National  etc.  Bank,  74  K  Y.  467;  30  Am.  Rep. 
319.) 

Respondent  makes  the  point  also  that  the  counterclaim  should 
be  rejected  for  want  of  mutuality,  grounding  the  objection  upon 
the  fact  that  the  note  of  deceased  was  not  due  when  he  died,  and 
that  nothing  ever  did  become  due  from  him ;  that  plaintiff  sued 
as  executrix  in  her  representative  capacity  for  a  debt  due  the  de- 
ceased at  his  death,  and  her  title  and  right  of  action  are  to  be 
considered  as  of  that  date,  as  is  also  the  right  of  defendant  to 
set  up  the  counterclaim,  at  which  time  nothing  was  due  defend- 
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ant.  (Citing  Patterson  v.  Patterson,  69  N.  Y.  674;  17  Am.  Eep. 
384.) 

The  contention  is  that  if  A  owes  B  $1,000  upon  a  promissory 
note,  and  B  owes  A  a  like  sum  on  promiissory  note,  both  due  on 
the  same  day  in  the  future,  and  A  meanwhile  dies,  A^s  adminis- 
trator may  sue  and  recover  when  B's  note  to  A  matures,  but  B 
cannot  plead  A's  note  by  way  of  counterclaim  because  B  now 
owes  the  estate  and  not  A,  and  there  is  no  mutuality  because  a 
right  of  action  on  A's  note  did  not  accrue  in  A's  lifetime.  Such 
is  the  apparent  reasoning  of  Patterson  v,  Patterson,  supra,  and 
also  of  Jordan  v.  National  etc.  Bank,  supra,  cited  by  respondent. 

In  the  case  cited  from  6  Hill  the  pro  rata  distribution  of  an 
estate  was  not  a  question;  the  case  is  not  in  point.  Leiper  v. 
Levis,  supra,  was  decided  upon  the  construction  given  to  the  act 
of  1794,  then  in  force  in  the  state  of  Pennsylvania,  and  the  ques- 
tion was  as  to  the  right  of  a  judgment  creditor  of  an  insolvent 
estate  gaining  a  priority  over  other  judgment  creditors  by  tak- 
ing out  and  levying  a  fieri  facias  which  related  to  a  day  prior  to 
the  intestate's  death.  The  case  does  not  seem  to  throw  any  light 
on  this  case. 

In  Patterson  v.  Patterson,  supra,  plaintiff,  as  executrix, 
brought  suit  to  foreclose  a  mortgage  executed  by  defendant  to 
paintifPs  testator  given  to  secure  a  promise  in  the  nature  of  an 
annuity,  which  by  its  terms  was  made  to  depend  upon  the  testa- 
tor's death,  and  was  payable  to  his  executrix  or  administratrix 
after  his  death.  Defendant  sets  up  as  counterclaim  a  claim  for 
rent  due  him  from  the  testator  at  the  time  of  his  decease.  It 
was  said  there  was  no  mutuality,  and  the  setoff  was  disallowed. 
The  case  follows  the  construction  given  by  the  English  courts 
to  the  statute  of  2  George  II,  chapter  22,  to  which  the  New 
York  statute  was  similar.  The  decision  is  well  considered  and 
was  followed  in  Jordan  v.  National  etc.  Bank,  supra.  The  stat- 
ute of  New  York  (2  Rev.  Stats.,  sec.  23)  reads  :'^In  suits  brought 
by  executors,  etc.,  demands  existing  against  Oieir  to.^tntor^,  or-., 
and  belonging  to  the  defendant  at  the  time  of  their  death,  may 
be  set  off  by  the  defendant  in  the  same  manner  as  if  the  action 
had  been  brought  by  and  in  the  name  of  the  deceased.**  The 
case  of  Patterson  v.  Patterson,  supra,  does  not  necessarily  sup- 
port respondent,  although,  as  interpreted  in  Jordan  v.  National 
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etc.  Bank,  supra,  it  may  be  so  applied.  In  this  latter  case  the  re- 
lation of  the  claims  of  the  parties  was  the  reverse  of  Patterson 
V.  Patterson,  supra.  Jordan  sned  as  administratrix  on  a  demand 
owned  by  the  intestate  in  his  lifetime,  and  due  and  payal^lo  to 
him  then;  while  the  promissory  note  which  defendant  sought  to 
set  oflf,  thongh  owned  by  it  in  the  lifetime  of  the  intestate,  wa» 
not  due  and  payable  until  after  his  death.  It  was  held  that  for 
a  demand  to  be  set  off  against  an  executor  or  administrator,  in 
an  action  brought  by  him,  it  must  have  been  due  and  payable 
from  the  decedent  in  his  lifetime.  We  think  that  the  provisions 
of  our  section  438  of  the  Code  of  Civil  Procedure,  read  with  sec- 
tion 440,  are  different  from  the  New  York  statute.  The  clause 
*'any  other  cause  of  action  arising  upon  contract,  and  exist- 
ing at  the  commencement  of  the  action**  (Code  Civ.  Proc.,  sec, 
438,  subd.  2)  is  not  in  the  New  York  statute.  Section  440  pro- 
vides that :  'TVTien  cross-demands  have  existed  between  persons 
under  such  circumstances  that,  if  one  had  brought  an  action 
against  the  other  a  counterclaim  could  have  been  set  up,  the  two 
demands  shall  be  deemed  compensated  so  far  as  they  equal  each 
other,  and  neither  can  be  deprived  of  the  benefit  thereof  by  the 
assignment  or  death  of  the  other.**  Our  statute  of  setoff,  we 
think,  relates  to  the  situation  of  the  parties  "at  the  commence- 
ment of  the  action,**  and  the  death  of  one  of  the  parties  to  the 
demand,  though  such  death  occur  before  the  maturity  of  the  de- 
mand, will  not  change  the  relative  rights  of  the  parties  in  plead- 
ing a  counterclaim  or  in  compensating  the  claims  so  far  as  they 
equal  each  other,  provided  the  setoff  be  due  when  the  action  is 
commenced. 

In  New  Hampshire  and  Massachusetts,  the  statutes  were  said 
to  be  substantially  the  same  as  the  statute  of  George  II.  In 
both  these  states  the  rule  contended  for  by  appellant  was  sus- 
tained. In  Mathewson  v,  Strafford  Banl\  45  X.  H.  104.  where 
the  question  was  examined,  and  the  rule  as  in  McDonald  v,  Welh 
ster,  2  Mass.  498,  and  Bigelow  v.  Folger,  2  Met.  265,  was  follow- 
ed, a  clear  distinction  is  drawn  between  debts  or  demands  to  and 
from  executors  in  their  own  right  "and  those  where  the  transac- 
tions were  wholly  between  the  deceased  and  the  adverse  party 
in  the  lifetime  of  the  former  but  the  contingent  claims  have 
become  absolute,  and  the  claims  not  due  have  become  payable 
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after  the  decease.^'  Said  the  cotirt:  'Tfe  are  unable  to  see  why 
sneh  demands  should  not  be  set  off  against  an  administrator 
when  they  become  absolute  and  payable.'' 

We  cannot  assent  to  the  doctrine  that  our  statute  does  not  ap- 
ply because  the  cross-demand  of  the  bank  was  not  due  when 
plaintiff's  testate  died;  it  was  due  when  action  was  brought.  (8t. 
Louis  Nat  Bank  v.  Gay,  101  Cal.  286.)  The  debt  existed  at  his 
death. 

Section  61  of  the  Indiana  code  (2  Eev.  Stats.  1876,p.64)  reads 
almost  as  our  section  440^  supra;  there  is  no  substantial  differ- 
ence. In  Convery  v.  Langdon,  66  Ind.  811,  the  New  York  cases 
and  the  New  York  statute  supra  were  considered^and  it  was  said : 
''The  cross-demand  must  have  been  an  existing  demand  against 
the  testator  or  intestate  at  his  death.  It  is  not  necessary  that  the 
cross-demand  thus  existing  should  have  become  due  at  the  time  of 
the  testator's  death.  It  is  sufficient  if  it  become  due  and  payable 
in  time  to  be  pleaded  as  a  setoff  in  the  same  manner  as  if  the  tes- 
tator or  intestate  had  lived  to  bring  the  action."  (See,  also. 
Waterman  on  Setoff,  sees.  24,  97;  Rawson  v.  Copland,  3  Barb. 
Ch.  166  (limited  and  distinguished  in  Patterson  v.  Patterson, 
supra) ;  Matthewson  v.  Strafford  Bank,  supra;  Skiles^  v.  Hous- 
ton, 110  Pa.  St.  255;  Byles  on  Bills,  631,  and  note  8;  Temple 
V.  Scott  3  Minn.  419.) 

It  is  laid  down  as  the  rule  in  Woemer's  Law  of  Administra- 
tion, volume  2,  section  398,  supported  by  cases  there  cited,  that 
where  the  defendant  and  deceased  had  mutual  dealings,  the  judg- 
ment can  be  only  for  the  difference  between  the  claims  of  the 
creditor  and  the  decedent;  and  this  is  there  said  to  be  true, 
whether  the  debts  are  payable  simultaneously  or  the  one  in 
praesenti  and  the  other  in  futuro. 

The  claim  of  respondent  that  by  the  death  of  plaintiff's  testa- 
tor the  demand  passed  eo  instanti  to  his  representatives  and  took 
date  by  relation  to  the  date  of  the  testator's  death,  is  correct 
only  to  this  extent,  that  it  passed  subject  to  any  right  of  setoff  or 
counterclaim  in  appellant.  The  demand  was  not  an  asset  of  the 
estate  in  the  sense  claimed  and  to  the  exclusion  of  appellant's 
right  of  setoff.  As  was  said  in  Richardson  v.  Parker,  2  Swan, 
529 :  ''The  notes  and  accounts  of  the  deceased  are  not  assets  if 
they  have  been  discharged  by  payment,the  creation  of  adverse  ac- 
courts,  or  otherwise;  it  is  only  what  remains  after  all  just  settle- 
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ments  with  the  debtor  of  the  estate,  which  goea  into  the  funds 
for  distribution/'  (See  Finnell  v.  Neshit,  16  B.  Mon.  351,  and 
Ely  V.  Commonwealth,  5  Dana,  398,  therein  referred  to.  See, 
also,  Ford  v.  Thornton,  3  Leigh,  695.) 

That  the  title  of  the  administrator  to  the  assets  of  the  estate 
takes  effect  by  relation,  from  the  intestate's  death,  respondent 
cites  Babcock  v.  Booth,  2  Hill,  181 :  38  Am.  Doc.  57^.  In  that 
case,  the  general  rule  was  stated  to  be  that  the  administrator  can 
only  maintain  such  claims  as  the  testator  or  intestate  might  have 
successfully  asserted  if  living.  An  exception  to  the  rule  was 
found  in  the  case  cited,  however,  where  the  deceased  was  a  fraud- 
ulent vendor  who  remained  in  possession  until  his  death,  and  as 
to  his  creditors  the  sale  was  held  void  against  the  fraudulent 
vendee,  who  took  the  property  from  the  possession  of  the  widow- 
after  her  husband  died.  We  do  not  think  the  case  before  us 
would  be  an  exception  to  the  general  rule  as  above  stated,  or  that 
the  creditors  of  the  estate  would  stand  in  any  better  position 
than  the  testator  would  himself  have  stood  had  he  lived  and  had 
drawn  his  check  after  his  note  was  due  and  had  been  refused 
payment. 

Under  our  code  provisions  as  to  claims  against  estates  of  de- 
seased  persons,  it  is  compulsory  upon  the  claimant  to  present 
his  claim  under  oath  stating  all  offsets  and  credits.  Without 
doing  this  he  cannot  maintain  an  action  or  be  paid  his  claim. 
The  purpose  of  the  law,  we  think,  is  to  ascertain  the  balance  ex- 
isting, and  to  give  to  both  the  claimant  and  the  estate  the  bene- 
fit of  all  just  offsets  whether  the  estate  be  solvent  or  insolvent. 
As  was  said  in  Aldrich  v.  Campiell,  4  Gray,  284:  "The  settle- 
ments with  such  estates  [insolvent]  are  final,  and  all  mutual 
demands  are  to  be  balanced.  Claims  not  liquidated,  and  debts 
absolutely  due,  though  payable  in  the  future,  are  to  be  included. 
The  balance  found  upon  such  adjustment  is  the  only  debt  re- 
maining. In  the  case  of  an  insolvent  estate  of  one  deceased,  all 
claims  existing  at  the  time  of  the  death  are  to  be  set  off.'*  If 
this  is  sound  law  in  the  case  of  insolvent  estates,  and  we  think  it 
is,  it  certainly  must  be  so  if  the  estate  be  solvent,  for  no  harm 
can  come  to  anyone  by  applying  the  rule  in  the  latter  case. 

We  find  nothing  in  the  sections  of  the  Code  of  Civil  Proce- 
dure cited  by  respondent  in  conflict  with  this  view  of  the  matter. 
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The  inventory  required  to  be  made  by  the  administrator  or  ex- 
ecutor by  sections  1443-46,  and  the  duty  imposed  by  section 
1681  to  take  into  his  possession  all  the  estate,  etc.,  and  to  collect 
all  debts  due  to  decedent,  etc.,  cannot  affect  the  rights  of  cred- 
itors of  the  deceased  or  change  their  relations  in  respect  of 
mutual  obligations. 

The  view  we  have  taken  of  the  case  makes  it  unnecessary  to 
decide  whether  the  appellant  had  a  right  to  apply  the  deposit  by 
virtue  of  the  bankei^s  lien  claimed  by  it.  We  think  the  court 
below  erred  in  its  conclusions,  and  advise  that  its  judgment  be 
reversed  and  that  judgment  be  ordered  for  defendant,  payable 
in  due  course  of  administration,  for  the  amount  of  its  note  and 
interest,  less  the  amount  of  said  deposit  credited  as  of  the  date  of 
December  26,  1896,  the  date  when  indorsed  on  said  note. 

Haynes,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed  and  the  judgment  ordered  for  defendant,  payable  in 
due  course  of  administration,  for  the  amount  of  its  note  and 
interest,  less  the  amount  of  said  deposit  credited  as  of  the  date  of 
December  26,  1896,  the  date  when  indorsed  on  said  note. 

McFarland,  J.,  Garoutte,  J.,  Van  Fleet,  J". 


[L.  A.  No.  164.    In  Bank.— December  30,  1897.] 

N.  L.  WHEELOCK  et  al..  Appellants,  v.  FIRST  PRESBYTE- 
RIAN CHURCH  OF  LOS  ANGELES  et  al..  Respondents. 

REUGIOnB  COBPOBATIONS — ^DIVISION    OF  ChUBCH — ACTION   FOB    DIVISION 

OF  Funds — ^Parties — Repkesentation  of  Numerous  Members. — 
Where  an  incorporated  Presbyterian  church  was  divided,  by  author- 
ity of  the  Presbytery,  into  two  organizations,  to  each  of  which  was 
given  a  new  name,  and  the  Presbytery  directed  a  division  of  funds 
realized  from  a  sale  of  real  estate  of  the  corporation  to  be  made  be- 
tween the  two  churches  in  proportion  to  their  membership,  and  the 
minority  organized  another  church  in  pursuance  of  the  decrees  of 
the  Presbytery,  but  the  majority  repudiated  its  action,  and  refused 
to  organize  a  new  church  as  directed,  but  retained  and  insisted  upon 
the  corporate  name,  and  refused  to  pay  any  part  of  the  funds  to  the 
new  church,  an  action  in  equity  may  be  brought  on  behalf  of  the 
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new  church  to  compel  an  equitable  diviBion  of  the  trust  funds;  and 
the  new  church  being  an  unincorporated  body,  consisting  of  numer- 
ous membeia,  alleged  to  have  a  common  and  personal  interest  in  the 
cause  of  action^  a  few  of  its  members  may  maintain  the  action  on 
behalf  of  themselves  and  all  others  of  its  members,  and  where  the 
parties  defendant  consisted  of  the  corporation  and  its  trustees,  and 
of  a  few  individuals  who  were  made  members  tA  the  other  church 
ordered  by  the  Presbytery  to  be  organised  by  the  majority,  who  are 
alleged  to  be  sued  on  behalf  of  themselves  and  all  Y>ther  members 
ordered  to  make  such  organization,  and  who  refused  to  abide  by 
the  action  of  the  Presbytery,  there  is  no  defect  of  parties  plaintiff  or 
defendant. 

Id. — PowKB  or  Eoclbsiabtioai.  Ck>uin^-Ax7TH0]iizED  Division  of 
Chubch — GoNCLUSiVENKSS  OF  ACTION. — Conceding  that  neither  the 
Presbytery  nor  a  commission  appointed  by  it  haid  power  to  divide 
and  apportion  the  moneys  of  the  corporation,  and  that  the  division 
thereof  is  matter  for  the  civil  courts,  yet  the  Presbytery,  aa  an  ec- 
clesiastical court,  had  the  power  to  deal  with  the  Presbyterivi 
church  as  an  ecclesiastical  body,  in  all  matters  ecclesiastical,  and 
had  power  to  dissolve  and  disband  the  church,  and  to  divide  it  into 
two  new  and  independent  organizations,  and  its  decisions  and  de- 
crees pertaining;  to  the  church  as  an  ecclesiastical  body  are  not  only 
binding  upon  that  body,  but  are  also  binding  and  conclusive  upon 
the  courts,  wherever  and  whenever  material  to  pending  litigation. 

Id. — Inoobforatton  of  Chubch — Constbuction  of  Coot — Sxtbobdina- 
TiON  OF  Tempobalitiss — Agekct — Tbust  Relation  to  Meubers— 
Jurisdiction  of  Courts. — ^The  incorporation  of  a  church  as  a  re- 
ligious body,  imder  the  Civil  Code  of  this  state,  Is  permitted  only 
as  a  convenience  to  assist  in  the  conduct  of  the  temporalities  ol  the 
church,  and,  notwithstanding  incorporation,  the  ecclesiastical  body 
is  all  important;  and  the  incorporation  Is  subordinate  in  the  life 
and  purposes  of  the  church,  and  its  function  and  object  is  to  stand 
in  the  place  of  an  agent  holding  title  to  the  property  and  managing 
it  in  the  interest  of  the  church  as  an  ecclesiastical  body,  and  its  po- 
sition is  that  of  a  trustee,  holding  property  for  the  use  and  enjoy- 
ment of  the  church,  and  every  member  of  the  church  is  a  benefic- 
iary of  that  trust;  and  courts  will  deal  with  the  property  of  a 
church  and  enforce  a  trust  therein  in  the  same  way,  whether  it  is 
incorporated  or  not. 

Id. — ^Ecclesiastical  Division  of  Incorporated  Church — ^Division  or 
Funds  in  Equity— Effect  upon  Corporation  Immaterial.— The 
fact  of  incorporation  of  a  church  under  the  Civil  Code,  in  accord- 
ance with  its  rules,  regulations,  and  discipline,  does  not  stand  in 
the  way  of  or  preclude  an  ecclesiastical  division  of  the  church  into 
two  churches  under  an  ecclesiastical  authority  having  jurisdiction 
of  that  matter;  and  where  an  incorporated  Presbyterian  church  has 
been  thus  divided  by  the  Presbytery,  a  court  of  equity  will  divide 
a  trust  fund  held  by  the  corporation  for  the  benefit  of  its  members, 
pro  rata  between  the  two  churches,  according  to  the  number    of 
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members  assigned  by  the  Presbytery  to  each  new  church  organiza- 
tion decreed  by  it  to  be  formed;  and  it  is  immaterial  to  inquire 
whether  such  division  will  have  the  effect  indirectly  to  result  in 
the  dissolution  or  death  of  the  corporation  or  not. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob  An- 
geles Coun^.    Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  M.  Stephens,  and  Shirley  C.  Ward,  for  Appellants. 

J.  S.  Chapman,  and  J.  W.  McKinley,  for  Respondents. 

GAROUTTE,  J,— The  sufficiency  of  the  complaint  is  the 
only  question  before  the  court  upon  this  appeal,  judgment  hav- 
ing been  entered  upon  an  order  sustaining  a  demurrer  thereto. 
A  condensed  recital  of  the  main  facts  disclosed  by  the  pleading 
becomes  necessary. 

The  First  Presbyterian  Church  of  Los  Angeles  was  composed 
of  about  eight  hundred  members  and  was  incorporated  according 
to  the  laws  of  the  state.  As  such  corporation  it  was  the  owner 
of  certain  real  estate,  which  it  sold  for  the  sum  of  fifty  thousand 
dollars,  approximately.  It  was  contemplated  that  this  fund  of 
money  should  be  applied  to  the  purchase  of  a  suitable  site  and 
the  erection  of  a  church  building  thereon.  When  the  time  ap- 
proached for  the  selection  of  such  site,  unanimity  of  opinion  was 
lacking,  and  dissensions  arose.  A  slight  majority  of  the  mem- 
bers desired  a  particular  location  for  the  church;  a  large  minority 
opposed  the  choice  of  the  majority.  The  trustees  of  the  corpor- 
ation, representing  the  wishes  of  the  majority,  purchased  a  tract 
of  land  and  proceeded  toward  the  erection  of  the  church.  There- 
upon the  minority,  by  petition,  placed  the  facts  before  the  Pres- 
bytery, a  church  tribunal  having  control  and  supervision  of  the 
Presbyterian  Churches  of  the  city  of  Los  Angeles.  By  this  pe- 
tition the  minority  asked  the  Presbytery  to  divide  the  First  Pres- 
byteridan  Church  of  Los  Angeles  as  a  religious  body  into  two 
churches,  and  to  make  an  equitable  division  of  the  aforesaid 
fund  of  money.  In  due  course,  and  after  hearing  the  respective 
claims  of  all  parties  interested,  the  Presbytery  by  resolution  de- 
clared : 

"1.  That  the  First  Presbyterian  Church  of  Los  Angeles  be  and 


480  Wheelock  v.  First  Pbesb.  Church.  [119  CaL 

hereby  is  divided  into  two  organizations;  2.  That  so  many  of  the 
members  of  the  First  Presbyterian  Church  of  Los  Angeles  whose 
names  appear  upon  the  petition  aforesaid^  and  who  may  desire, 
together  with  as  many  olhers  as  may  sign  this  petition,  and  those 
who  may  hereafter  imite  with  them  by  letter  or  by  confession  of 
their  faith,  shall  constitute  a  church  to  be  known  as  *the  Central 
Presbyterian  Church  of  Los  Angeles/  or  by  any  other  name 
which  they  themselves  may  hereafter  adopt  and  the  Presbytery 

approve;  3 4.  That  the  residue  of  the  membership   of 

said  First  Presbyterian  Church  of  Los  Angeles,  California,  shall 
also  constitute  a  church  to  be  known  as  the  ^Westminster  Presby- 
terian Church  of  Los  Angeles,'  California,  or  by  any  other  name 
which  they  themselves  may  hereafter  adopt  and  the  Presbytery 
approve;  6.  That  the  pastor  of  the  said  First  Presbyterian 
Church  of  Los  Angeles,  the  Eeverend  Burt  Estes  Howard,  be 
now  and  is  the  pastor,  and  that  the  members  of  session  of  the 
First  Presbyterian  Church  whose  names  do  not  appear  upon  the 
petition  aforesaid  be  now  and  are  the  session  of  the  Westminster 
Presbyterian  Church;  7.  That  the  records  of  the  First  Presby- 
terian Church  of  Los  Angeles  be  given  to  the  Westminster  Pres- 
byterian Church/' 

The  Presbytery  made  a  further  order  that  a  commission  of 
five  members  upoli  due  hearing  apportion  the  aforesaid  fund. 
This  commission,  upon  such  hearing,  found  that  three  hundred 
and  sixty-nine  members  had  been  formed  by  the  decree  of  the 
Presbytery  into  the  Central  Presbyterian  Church,  and  that  four 
hundred  and  twenty-two  members  of  the  original  Frst  Presby- 
terian Church  by  the  decree  of  the  Presbjrtery  had  been  formed 
into  the  Westminister  Presbyterian  Church,  and  the  commission- 
ers thereupon  apportioned  the  funds  between  the  two  new  Pres- 
byterian chuifches  upon  such  basis  of  membership.  The  Central 
Presbyterian  Church,  recognizing  the  action  of  the  Presbytery 
and  in  accordance  with  its  decree,  fully  organized  as  a  church 
of  the  Presbyterian  denomination.  The  Westminister  Church, 
not  recognizing  but  repudiating  the  action  of  the  Presb3rtery,  did 
not  organize  as  contemplated  and  directed  by  the  Presbytery. 
The  First  Presbyterian  Church  of  Los  Angeles  (corporation)  has 
refused  to  pay  over  to  the  Central  Presb3rterian  Church  any  por- 
tion of  the  money  fund  in  its  hands,  though  demand  has  been 
made. 
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This  action  i8  brought  by  N.  L.  Wheelock  and  E.  F.  Hender- 
son, for  themselves  and  on  behalf  of  all  other  members  of  the 
Central  Presbyterian  Church  of  Los  Angeles,  to  recover  such 
proportion  of  this  fund  of  money,  which  is  claimed  to  be  a  trust 
fund,  as  the  number  of  members  of  the  Central  Presbyterian 
Church  bears  to  the  entire  number  of  members,  of  the  First 
Presbyterian  Church.  The  corporation  is  made  defendant. 
Certain  individuals  by  name,  who  were  made  members  of  the 
Westminster  Presbyterian  Church  by  the  action  of  the  Presby- 
tery, and  who  refused  to  recognize  and  follow  such  action,  are 
also  made  defendants.  These  parties  are  ma&e  defendants  for 
themselves  and  in  behalf  of  all  other  members  of  the  Westmin- 
ster Presbyterian  Church  who  refuse  to  recognize  an  abide  by 
the  action  of  the  Presbytery.  It  is  further  alleged  that  all  such 
members  have  a  common  and  personal  interest  in  the  cause  of 
action  set  forth  herein,  and  that  such  members  are  so  numerous 
as  to  render  it  impracticable  to  name  them  all.  The  trustees  of 
the  corporation  are  also  made  parties  defendant. 

There  are  technical  objections  made  to  the  complaint,  to  the 
effect  that  there  exists  a  lack  of  proper  parties  plaintiff,  and  also 
a  defect  of  parties  defendant.  It  is  insisted  that  individual 
members  of  the  Central  Presbyterian  Church  have  no  standing 
to  begin  the  litigation,  but  that  its  board  of  trustees  is  the  proper 
party  to  inaugurate  such  proceeding.  The  Central  Presbyterian 
Church  is  an  unincorporated  body.  While  it  had  a  board  of 
trustees,  the  powers  and  functions  of  that  board  are  not  set  forth 
in  the  complaint  and  consequently  we  know  not  what  they  are.* 
Leaving  the  question  as  to  the  right  of  the  board  of  trustees  to 
bring  this  action  an  open  one  the  court  is  still  firmly  possessed  of 
the  opinion  that  the  action  is  properly  inaugurated.  The  plain- 
tiffs bring  the  action  for  the  benefit  of  all  the  members  of  the 
Central  Presbyterian  Church.  In  effect,  each  member  is  a  party 
plaintiff,  and  that  all  the  members  could  jointly  bring  the  action 
we  feel  well  assured.  It  is  said  in  Smith  v,  Stvormstedt,  16  How. 
288  :"The  rule  is  well  estblished  that  where  the  parties  interested 
are  numerous,  and  the  suit  is  for  an  object  common  to  them  all, 
some  of  the  body  may  maintain  a  bill  on  behalf  of  themselves 
and  the  others ;  and  a  bill  may  also  be  maintained  against  a  por- 
tion of  a  numerous  body  of  defendants  representing  a  common 
CXIX.  Cajl— 31 
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interest/'  Baker  v.  Ducker,  79  Cal.  365,  is  to  the  same  effect. 
"We  find  no  defect  of  parties  defendant. 

This  is  an  action  in  equity  to  enforce  a  trust  against  the  First 
Presbyterian  Church  of  Los  Angeles,  a  corporation,  in  favor  of 
the  Central  Presbyterian  Church,  or  the  members  thereof.  It 
may  be  conceded,  for  the  purposes  of  the  case,  that  neither  the 
Presbytery  nor  the  commission  appointed  by  it  had  the  power  to 
divide  and  apportion  the  money  held  by  the  church  corporation ; 
and  that  the  disposition  of  those  moneys  were  matters  for 
civil  courts,  and  that  ecclesiastical  decrees  bearing  upon  such 
disposition  are  not  binding  upon  judicial  tribunals.  But  the 
ecclesiastical  court  known  as  the  Presbytery  had  the  power  to  deal 
with  the  First  Presbyterian  Church  in  all  matters  ecclesiastical. 
The  church  as  an  ecclesiastical  body  was  under  the  absolute  con- 
trol and  dominion  of  the  Presbytery,  and  the  decisions  and  de- 
crees of  that  body  were  as  binding  upon  it  as  the  decisions  and 
decrees  of  this  court  are  binding  upon  inferior  judicial  tribunals. 
Those  decrees  are  not  only  binding  upon  the  church  as  an  eccle- 
siastical body,  but  they  are  binding  and  conclusive  upon  courts 
wherever  and  whenever  material  to  pending  litigation.  {Oaff  v. 
Greer,  88  Ind.  122;  46  Am.  Rep.  449.)  This  Presbytery  had  the 
power  to  dissolve  and  disband  the  First  Presbyterian  Church  and 
it  exercised  that  power.  The  record  of  its  action,  as  disclosed  by 
the  pleading,  shows  an  effectual  dissolution  of  the  Church  known 
as  the  First  Presbyterian  Church  of  Los  Angeles.  It  was  divided 
into  two  new  and  independent  organizations.  Even  its  church 
records  were  transferred.  As  a  church  nothing  was  left  of  it. 
It  is  apparent  that  many  members  were  grieved  at  such  results 
and  deemed  the  treatment  harsh,  but  all  must  bow  to  the  law, 
and  ecclesiastical  law  equally  with  civil  law  is  binding  in  its  own 
domain.  The  complaint  alleges  "that  by  virtue  of  such  deci- 
sions, such  form  of  government,  and  such  book  of  discipline, 
each  Presbytery  has  the  power,  upon  the  petition  of  the  minority 
of  the  members  of  a  local  Presbyterian  church  within  its  territo- 
rial jurisdiction,  to  dissolve  and  divide  a  church  into  two  church 
organizations  or  congregations,  ....  and  that  such  action  is 
binding  upon  the  church  so  divided  and  the  churches  so  creat^.'^ 

The  spiritual  or  ecclesiastical  body  being  dissolved,  whflt  be- 
comes of  the  money  held  by  the  corporation?     This    question 
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brings  before  us  the  consideration  of  the  status  of  the  corpo- 
ration as  relating  to  the  church  proper.  The  Civil  Code  of  this 
state  (original  section  595)  expressly  permits  religious  bodies  to 
incorporate,  but  such  incorporation  is  only  permitted  as  a  con- 
venience to  assist  in  the  conduct  of  the  temporalities  of  the 
church.  Notwithstanding  incorporation  the  ecclesiastical  body 
is  still  all  important.  The  corporation  is  a  subordinate  factor  in 
the  life  and  purposes  of  the  church  proper.  A  religious  corpora- 
tion like  the  one  at  bar,  under  the  laws  of  this  state,  is  something 
peculiar  to  itself.  Its  function  and  object  is  to  stand  in  the 
capacity  of  an  agent  holding  the  title  to  the  property,  with  power 
to  manage  and  control  the  same  in  accordance  with  the  interest 
of  the  spiritual  ends  of  the  church.  It  is  said  in  Winebrenner  v. 
Colder,4S  Pa.  St.  249 :  "The  legislature  never  means  by  granting 
or  allowing  such  charters  to  change  the  ecclesiastical  status  of 
the  congregation,  but  only  to  afford  them  a  more  advantageous 
civil  status.  The  directors  or  trustees  of  the  corporation,  as 
such,  have  no  authority  whatever  over  church  affairs.  These 
matters  rest  purely  with  the  ecclesiastical  body.  Whatever 
property  stands  in  its  name  is  seised  to  the  use  of  the  church 
proper.  It  is  a  trustee  holding  property  for  the  use  and  enjoy- 
ment of  the  church,  and  every  member  of  the  church  is  a  bene- 
ficiary of  that  trust."  "By  the  election  which  organized  the 
corporation  the  title  became  vested  in  the  trustees  and  their  suc- 
cessors for  the  use  of  the  trust,  as  completely  as  if  the  use  had 
been  declared  by  deed.  ...  A  trust  of  this  character  is  not 
distinguishable  in  this  from  any  other  trust  over  which  courts  of 
equity  exercise  a  supervisory  power."  {Brunnenmeyer  v.  Buhre, 
32  111.  183.) 

Without  considering  the  status  of  the  Westminster  Presbyte- 
rian Church  we  have  here  the  Central  Presbyterian  Church 
claiming  a  portion  of  this  money  as  a  beneficiary  of  the  trust. 
This  church  is  not  a  seceder.  It  has  set  up  no  antagonistic 
faith.  It  is  true  to  the  doctrine  of  Presbyterianism.  It  is  faith- 
ful to  the  decrees  of  the  higher  ecclesiastical  powers.  It  is  in 
good  standing  as  a  church  of  that  denomination.  Its  members 
were  beneficiaries  of  the  trust  before  the  Presbytery  divided  the 
church  and  in  justice  and  equity  must  stand  in  the  same  position 
after  division.     The  Presbytery  had  power   to   divide   the   old 
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chmt^h  into  two  other  and  new  churches.  It  is  exercised  that 
power.  Such  exercise  simply  made  two  church  beneficiaries  in- 
stead of  one.  The  old  church  being  dissolved  there  is  no  bene- 
ficiary if  the  Central  Presbyterian  Church  is  not  one,  for  the 
members  of  the  old  church  not  affiliating  with  these  plaintiffs 
are  certainly  in  no  better  position  as  to  the  trust  fund  than  the 
plaintiffs.  We  see  little  difficulty  in  equity  dealing  with  this 
question.  Indeed  equity  fears  no  difficulty.  The  action  of  the 
Presbytery  has  rendered  any  further  administration  of  the  trust 
by  the  corporation  if  not  impossible,  certainly  inadvisable.  And 
a  court  of  equiiy  would  deem  it  for  the  best  interests  of  all  con- 
^med  that  the  trust  fund  be  divided.  The  property  was  held 
in  trust  for  a  certain  church  congregation.  That  church  has 
been  legally  divided  into  two  branches.  These  branches  are  its 
legal  successors,  and  the  money  should  be  apportioned  according 
to  the  numerical  strength  of  each.  This  was  the  course  adopted 
in  Nicholls  v,  Rugg,¥i  111.  47,  96  Am.  Dec.  462,the  court  saying: 
"The  property  of  this  church  has  been  acquired  partly  under 
one  organization  and  partly  under  the  other;  and,  inasmuch  as 
the  sole  object  of  a  court  of  chancery  in  cases  of  this  character 
is  to  enforce  a  trust  and  hold  the  trust  porperty  to  the  purposes 
for  which  it  was  originally  given,  no  fairer  or  more  equitable 
mode  of  doing  this  can  be  devised  than  the  one  adopted  by  the 
circuit  court.'*  In  Ferraria  v.  Vasconcellos,  31  111.  53,  it  is  said: 
"The  congregation  were  before  the  separation  the  beneficiaries 
under  the  deed,  and  we  see  no  reason  why  they  are  not  so  still. 
The  proceeds  of  the  property  ought,  therefore,  to  be  divided 
between  them  in  the  proportion  which  the  seceding  and  adher- 
ing members  of  that  congregation  bear  to  each  other  in  point  of 
numbers.  This  will  protect  the  rights  of  all  parties,  and  is  man- 
ifestly equitable  and  just."  The  chief  justice  of  the  court  in  a 
separate  opinion  saying:  "In  a  case  thus  peculiar  in  its  facts, 
differing  as  it  does  from  all  others  which  we  find  reported, 
where  neither  party  has  incurred  a  forfeiture,  we  are  to  apply  the 
rules  of  equity  and  a  sound  morality.  This  can  only  be  done  by 
a  division  of  the  property,  where  the  members  of  the  chureh 
have  thus  become  divided  in  numbers  nearly  equal.'*  The  cele- 
brated case  of  Smith  V.  Swormstedt,  supra,  involving  a  decision  of 
the  Methodist  Episcopal  church,  directly  presents  the  principle 
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here  discussed,  and  in  that  case  the  court  said:  "The  division  of 
the  Methodist  Episcopal  church  having  thus  taken  place  in  pur- 
suance of  the  proper  authority,it  carried  with  it  as  matter  of  law 
a  division  of  the  common  property  belonging  to  the  ecclesiastical 
organization,  and  especially  of  the  property  in  this  book  con- 
cern, which  belonged  to  the  traveling  preachers/*  It  is  de- 
clared by  the  supreme  court  of  Indiana  that  "the  title  to  the 
property  of  a  divided  church  is  in  that  part  of  the  organization 
which  is  acting  in  harmony  with  its  own  Islw,'' {White  Lick  etc,  v. 
White  Lick  etc.,  89  Ind.  136.)  In  the  somewhat  celebrated  case 
of  Watson  v.  Jones,  13  Wall.  736,  a  case  which  directly  involves 
the  principles  of  law  at  issue  here,  the  court  said:  "Here  is  no 
case  of  property  devoted  forever  by  the  instrument  which  con- 
veyed it,  or  by  any  specific  declaration  of  its  owner  to  the  sup- 
port of  any  special  religious  dogmas  or  any  peculiar  form  of  wor- 
ship, but  of  property  purchased  for  the  use  of  religious  congre- 
gation, and  so  long  as  any  existing  religious  congregation  can  be 
ascertained  to  be  that  congregation,  or  its  regular  and  legitimate 
successor,  it  is  entitled  to  the  use  of  the  property.  In  the  case  of 
an  independent  congregation,  we  have  pointed  out  how  this 
identity  or  succession  is  to  be  ascertained,  but  in  cases  of  this 
character  we  are  bound  to  look  at  the  fact  that  the  local  congre- 
gation is  itself  but  a  member  of  a  much  larger  and  more  impor- 
tant religious  organization,  and  is  under  its  government  and 
control,  and  is  bound  by  its  orders  and  judgments." 

Counsel  for  defendants  in  effect  concede  the  general  propo- 
sitions advanced  by  these  cases  as  sound,  but  claim  in  substance 
that  this  doctrine  can  only  apply  to  unincorporated  churches.  It 
is  insisted  that  the  First  Presbyterian  Church  being  incorporated 
the  fact  of  incorporation  stands  as  a  lion  in  the  path  absolutely 
prohibiting  any  application  of  the  doctrine  of  a  pro  rata  division 
of  the  property.  It  is  declared  that  the  action  of  the  Presbytery 
in  dissolving  the  church,  taken  in  connection  with  the  decision 
of  the  court  here  prayed  for,  would  result  in  an  absolute  disso- 
lution of  the  corporation,  and  it  is  contended  that  a  corporation 
under  the  laws  of  this  state  cannot  be  dissolved  in  that  way. 
The  trial  court  took  this  view  of  the  case,  and  upon  this  ground 
sustained  a  sreneral  demurrer  to  the  complaint.  In  this  connec- 
tion plaintiffs  claim  that  the  corporation  consists  of  the  trustees 
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of  the  church  alone.  Defendants  claim  that  every  member  of 
the  church  is  a  member  of  the  corporation.  But  the  solution  of 
this  contention  doQS  not  appear  to  be  material.  A  corporation 
composed  simply  of  the  trustees,  or  of  all  the  members,  is  still  a 
body  separate  and  distinct  from  the  church  proper,  and,  even 
though  each  individual  stands  in  the  dual  capacity  of  a  mem- 
ber of  the  corporation  and  a  member  of  the  church  proper, 
still  the  conditions  are  not  altered  thereby.  The  two  bodies 
are  as  separate  and  distinct  as  though  the  trustees  alone  con- 
stituted the  corporation.  Again,  we  are  not  particularly  con- 
cerned whether  or  not  the  action  of  the  Presbytery  and  the 
court  indirectly  result  in  the  dissolution  of  the  corporation. 
The  Presbytery  had  the  power  to  deal  with  the  church,  and  the 
court  certainly  has  the  power  to  deal  with  the  property;  and 
if  the  exercise  of  these  powers  result  in  death  to  the  corpo- 
ration, what  of  it  ?  It  is  apparent  that  its  usefulness  is  gone  any 
way.  Defendants'  contention  of  necessity  results  in  the  mainte- 
nance of  the  proposition  that  where  church  property  stands  in 
the  name  of  the  corporation  the  Presbytery  has  no  power  to  dis- 
solve or  divide  the  church.  This  cannot  be  so.  The  act  of  in- 
corporation does  not  infringe  or  limit  the  powers  possessed  by 
the  Presbytery,  for  that  body  possesses  no  powers  which  form 
the  subject  matter  of  state  legislation.  And  we  know  of  no  rea- 
son why  courts  will  not  deal  with  the  property  of  a  church  in  the 
same  way,  whether  incorporated  or  not;  and,  likewise,  Presby- 
teries have  the  power  to  deal  with  the  ecclesiastical  body  regard- 
less of  any  question  of  incorporation. 

Defendants  rely  upon  certain  decisions  of  the  courts  of  Xew 
York,  Michigan,  and  Wisconsin.  (Robertson  v.  Bullion,  11  X.  Y. 
243;  Wilson  v,  Livingstone,  99  Mich.  594;  Fadness  v.Braunborg, 
73  Wis.  257.)  In  answer  to  the  doctrine  of  these  cases,  counsel 
for  plaintiffs  have  well  pointed  out  that  under  the  law  of  those 
states  permanent  trusts  for  charitable  and  religious  uses  are  void. 
Hence,  corporations  formed  by  religious  societies  could  not  hold 
property  at  all  if  a  trust  attached.  But  the  case  of  Hale  v.  Eve- 
re  it,  53  N.  n.  9,  16  Am.  Eep.  82,  reviews  these  authorities,  and 
liolds  them  to  be  authority  only  where  similar  statutes  are  to  be 
found.  That  case,  it  may  be  said,  goes  to  the  full  limit  of  hold- 
ing the  existence  of  a  trust  relation  between  the  church  proper 
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and  the  corporation.  In  this  state,  nnder  a  section  of  the  Civil 
Code  we  have  heretofore  cited,  religious  bodies  can  only  be  in- 
corporated in  accordance  with  their  rules,  regulations,  and  dis- 
cipline. The  cases  from  the  three  states  mentioned  go  away  be- 
yond the  doctrine  laid  down  in  this  state.  The  Michigan  case  es- 
pecially declares  that  a  majority  of  the  members  may  control  the 
property  of  the  corporation,  and  practically  that  the  title  of  the 
property  of  the  corporation  follows  that  majority  wherever  it  may 
lead  and  however  often  and  radical  a  change  of  faith  overtakes  it. 
In  this  state  we  take  the  other  view.  In  Baker  v.  Ducket,  supra, 
a  case  involving  the  property  rights  of  the  members  of  an  in- 
corporated church,  this  court  said:  ^^t  is  thus  made  clear  that 
the  property  in  question  was  held  by  the  Eeformed  church  in 
trust  for  its  members,  and  the  defendants,  even  though  they  con- 
stituted a  majority  of  the  members,  had  no  right  and  no  power 
to  divert  it  to  the  use  of  another  and  difFerent  church  organiza- 
tion.^' 

For  the  foregoing  reasons  the  judgment  is  reversed  and  the 
cause  remanded,  with  directions  to  overrule  the  demurrer. 

Harrison,  J.,  Temple,  J.,  Van  Fleet,  J.,  and  Henshaw,  J.,  con- 
curred. 

Behearing  denied. 


[Crim.  No.  383.    In  Bank.— December  80,  1897.] 

Ex  parte  E.  W.  EUFFIN  on  Habeas  Corpus. 

Cbiminax.  Law — Detbaudino  Innkeepxb — Statute  not  Repsalbd — ^Ha- 
beas CoBPUB. — ^The  act  of  March  1,  1889,  adding  a  new  section  to 
the  Penal  Code,  known  as  section  537,  relating  to  defrauding  propri- 
etors and  managers  of  hotels,  inns,  restaurants,  boarding-houses, 
and  lodging-houses,  was  not  repealed  by  an  amendment  to  another 
section  537  of  the  Penal  Code  established  by  the  act  of  March  10, 
1887,  relative  to  personal  property  mortgaged,  such  amendatory  act 
relating  to  the*  subject  matter  of  the  removal,  sale,  or  subsequent 
encumbrance  of  mortgaged  chattels;  and  a  person  convicted  of  the 
crime  of  defrauding  an  innkeeper  under  the  act  of  March  1,  1889, 
subsequent  to  said  amendatory  act,  cannot  be  released  upon  habeas 
corpus,  upon  the  ground  that  the  act  defining  the  crime  was  re« 
pealed,  nor  upon  the  ground  that  the  act  of  March  1,  1889,  waa 
unconstitutional. 
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APPLICATION  for  writ  of  habeas  corpus  from  the  Supreme 
Court  to  the  sherifif  of  the  City  and  County  of  San  Prancisco,  to 
test  the  validity  of  a  judgment  of  conyiction  of  the  Police  Court 
of  said  City  and  County.    Charles  T.  Conlan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Eobert  Ash,  and  (Jeorge  Hayford,  for  Petitioner. 

THE  COUKT. — The  petitioner  is  imprisoned  under  a  judg- 
ment convicting  him  of  defrauding  an  innkeeper.  He  demands 
his  release  upon  the  ground  that  the  statute  creating  the  offense 
has  been  repealed. 

On  March  10,  1887,  a  statute  was  enacted  under  the  following 
title :  ^^An  act  to  add  a  new  section  to  the  Penal  Code^  to  be 
known  as  section  637,  relative  to  personal  property  mortgaged.** 

March  1,  1889,  another  statute  was  enacted  under  the  follow- 
ing title :  ''An  act  to  add  a  new  section  to  the  Penal  Code,  to  be 
known  as  section  637,  relating  to  defrauding  proprietors  and 
managers  of  hotels,  inns,  restaurants,  boardingrhouses,  and  lodg- 
ing-houses." 

By  these  statutes  two  new  sections  were  added  to  the  Penal 
Code,  each  nimibered  537. 

March  9,  1893,  another  statute  was  enacted  under  the  follow- 
ing title :  ''An  act  to  amend  section  637  of  the  Penal  Code  and 
to  add  a  new  section  thereto,  to  be 'known  and  designated  as  sec- 
tion 638,  relating  to  the  removal,  sale,  or  subsequent  encum- 
brance of  mortgaged  chattels.'* 

The  contention  on  the  part  of  petitioner  is  that  this  last  cited 
act,  which  relates  exclusively  to  the  subject  indicated  by  its  title, 
repealed  the  act  of  1889,  by  which  the  crime  of  defrauding  inn- 
keepers was  defined,  as  well  as  the  act  of  1887,  defining  the  crime 
of  defrauding  mortgagees  of  personal  property.  We  think  it 
clear  that  it  repealed  only  the  last-mentioned  act. 

There  is  no  merit  in  the  further  contention  that  the  act  of 
1889  is  unconstitutional. 

Writ  denied. 

Behearing  denied. 
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[Sac  No.  411.    Department  One.— December  31,  1897.] 

In  the  Matter  of  the  Estate  of  GEORGE  M.  KASSON,  De- 
ceased. CLAEK  McCHESNEY,  as  Executor,  etc.,  Appellant, 
V.  J.  M.  KNOX,  Eespondent. 

Estates  of  Degeabkd  Persons — Substitution  of  Attorneys — Allow- 
ance OF  CouNSSLL  Fee — Jurisdiction — Notice  of  Hearing — Ap- 
pearance of  Parties — Becital  in  Order — Objection  upon  Ap- 
peal.— ^After  the  substitutioii  of  attorneys  for  an  executor  haa  been 
ordered,  the  court  has  jurisdiction  to  allow  a  counsel  fee  to  the  re- 
tiring attorney  in  advance  of  the  final  settlement  of  the  estate; 
and  where  the  executor  appealing  from  the  order  of  allowance,  and 
all  persons  interested  in  the  estate  appeared  and  took  part  in  the 
proceedings  upon  the  application  for  such  allowance,  and  the  order 
of  allowance  so  recited,  and  there  is  nothing  in  the  record  upon  ap- 
peal of  the  executor  to  contradict  such  recital,  it  must  be  taken  as 
true,  and  a  general  claim  of  want  of  jurisdiction  to  make  the  or- 
der cannot  be  supported  upon  such  appeal,  for  the  first  time,  upon 
the  ground  of  the  lack  of  service  of  formal  notice  of  the  hearing 
upon  the  parties  interested. 

Id. — Effect  of  Allowance  of  Counsel  Fees — TjTabti.tty  of  Estate — 
Contract  with  Executor — Personal  Liability — Reij:ase — Pay- 
ment— Acquittal  of  Executor. — The  determination  of  the  court  in 
allowing  counsel  fees  to  an  attorney  is  not  a  determination  of  the 
contract  made  by  the  executor  and  attorney  as  to  the  fee  to  be 
paid,  but  relates  simply  to  the  amount  of  fee  the  estate  should  be 
held  to  pay,  and,  if  any  greater  amount  is  agreed  upon,  it  is  purely 
a  personal  matter  between  the  contracting  parties;  and  where  the 
amount  allowed  is  not  less  than  the  sum  agreed  upon,  and  by  the 
contract  of  the  parties  the  fee  was  to  be  fixed  by  the  court  accord- 
ing to  the  value  of  the  servifes  rendered,  such  agreement  is  in  effect 
a  perfect  release  of  the  executor  from  any  personal  liability  for  an 
attorney's  fee;  and  in  such  case  an  allowance  of  a  fee  to  the  attor- 
ney by  the  court,  and  its  payment  by  the  executor  to  the  attorney 
after  such  allowance,  will  acquit  the  executor  of  liability  to  the 
estate  as  to  that  matter  in  the  future  settlement  of  his  accounts. 

APPEAL  from  an  order  of  the  Superior  Court  of  San  Joa- 
qnin  County  allowing  an  attorney's  fee  against  the  estate  of  de- 
cedent.   Joseph  H.  Budd^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  S.  Percy,  for  Appellant. 

J.  W.  Knox,  Respondent,  in  Person, 
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GAEOUTTE,  J. — The  executor  has  appealed  from  an  order 
of  the  probate  court  allowing  him  for  the  use  of  the  attorney 
who  had  previouslj  represented  him  in  the  management  of  the 
estate  a  fee  of  three  thousand  dollars.  During  the  progress  of 
the  administration  the  executor  asked  for  a  substitution  of  at- 
torneys. At  the  hearing  of  this  application,  Enox,  the  previously 
acting  attorney  for  the  executor,  appeared  and  asked  the  court 
to  make  an  allowance  out  of  the  funds  of  the  estate  to  the  extent 
of  the  value  of  the  services  he  had  rendered.  A  substitution  of 
attorneys  was  ordered,  and  subsequently  thereto  the  court  made 
the  order  from  which  this  appeal  is  taken. 

Appellant  makes  the  point  that  the  order  of  allowance  was 
made  without  notice,  and  therefore  without  the  jurisdiction  of 
the  court.  But,  as  against  this  contention,  it  may  be  caid  that  a 
hearing  of  the  matter  was  had,  an  opposition  upon  the  part  of  the 
legatees  and  devisees  was  filed,  and  evidence  taken.  To  be  sure, 
this  written  opposition  insisted  that  the  court  had  no  jurisdic- 
tion to  fix  the  amount  of  compensation  to  be  allowed  the  executor 
as  an  attorney's  fee;  but  such  a  general  claim  of  want  of  juris- 
diction cannot  be  supported  here  for  the  first  time  upon  the 
groimd  of  lack  of  service  of  some  character  of  notice  of  the  hear- 
ing upon  the  parties  interested.  Again,  in  the  order  and  decree 
making  the  allowance,  it  is  recited  that  "at  the  hearing  of  said 
petition  by  the  court  the  said  executor  of  the  will  of  said  de- 
ceased, all  persons  interested  in  the  estate  of  said  deceased,  or 
claiming  an  interest  therein,  or  to  whom  distribution  thereof 
should  be  made,  all  devisees  and  legatees  under  the  will  of  said 
deceased,  the  next  of  kin  of  said  deceased,  all  unpaid  claimants 
against  said  estate,  and  all  creditors  of  said  deceased,  were  pres- 
ent by  their  representatives  and  attorneys  or  personally,  and  took 
part  in  the  proceedings  had  upon  said  application.^'  The  record 
before  us  presents  no  contradiction  of  this  recital,  and  it  must  be 
taken  as  true. 

It  is  next  claimed  that  the  court  had  no  power  in  this  proceed- 
ing to  determine  the  amount  to  be  allowed  the  executor  as  an  at- 
torney's fee.  We  see  no  good  reason  why  such  power  did  not  ex- 
ist. It  certainly  is  a  usual  and  ordinary  practice.  The  deter- 
mination of  the  court  was  not,  as  appellant  would  seem  to  think, 
a  determination  of  the  character  of  the  contract  made  by  the 
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executor  and  attorney  as  to  the  amount  of  fee  the  attorney  was 
to  be  paid  for  his  services.  Upon  the  contrary,  the  determina- 
tion of  the  court  was  simply  as  to  the  amount  of  fee  the  estate 
should  be  held  to  pay.  If  the  executor  agreed  to  pay  an  amount 
in  excess  of  that  sum^  then  such  excess  became  a  purely  personal 
matter  between  the  contracting  parties.  If,  by  special  contract 
with  the  executor,  the  attorney  had  agreed  to  perform  the  ser- 
vices for  a  specified  sum,  which  was  less  than  the  court  might 
deem  the  services  worth  to  the  estate,  then  another  question 
would  be  presented,  but  there  is  no  such  question  here,  and  no 
showing  to  that  effect.  Upon  the  contrary,  by  the  contract  of 
the  parties  the  fee  was  to  be  fixed  by  the  court  according  to  the 
value  of  the  services  rendered,  and  such  an  agreement  was  in 
effect  a  perfect  release  of  the  executor  from  any  personal  liability 
whatever  for  an  attorney's  fee. 

By  appellants  last  contention  it  is  claimed  that  the  court 
could  not  settle  the  executor^s  account  by  piecemeal,  and  that 
this  attorney's  fee  should  have  been  fixed  when  an  account  was 
presented  to  the  court  for  settlement.  There  is  no  good  reason 
for  such  a  course  of  procedure.  Often  it  may  be  the  better  prac- 
tice and  more  convenient,  but  there  is  no  absolute  rule  of  law 
requiring  it.  Substantially  the  identical  course  here  pursued 
would  have  been  followed  when  the  hearing  of  the  account  came 
on  before  the  court.  The  amount  of  the  attorney's  fee  could  not 
be  set  forth  in  the  account,  for  the  court  had  not  yet  fixed  the 
amount;  but  upon  the  hearing,  after  taking  evidence  as  to  the 
value  of  the  service,  the  court  would  have  fixed  the  amount  and 
have  settled  the  account,  with  such  amount  inserted  therein. 
Under  the  circumstances  here  presented,  a  payment  of  this  fee 
to  the  attorney  by  the  executor  will  acquit  the  executor  of  liabil- 
ity to  the  estate  as  to  that  matter. 

For  the  foregoing  reasons  the  order  appealed  from  is  affirmed. 

Harrison^  J.,  and  Van  Fleet,  J.,  concurred. 
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[S.  F.  No.  861.    Department  Two.— December  31,  1897.] 

THOMAS  C.  STEREETT,  Be8pondeiit,v.  J.  H.  BARKEB,  Ai 
ministrator,  etc..  Appellant. 

SsTATEs  OF  Deceased  Pebsons — Poweb  of  Exboutob  ob  Admikistba- 
TOB  TO  Bind  Estate — ^Pbbsonai.  Llabujtt — ^REUfBCBSBKBiTT. — ^The 
estate  of  a  deoeaaed  person  can  neither  be  held  liable  in  damages 
for  a  tort  committed  nor  for  a  breach  of  contract  entered  into  by  an 
executor  or  administrator;  nor  can  an  executor  or  administrator 
create  a  debt  against  the  estate,  other  than  for  funeral  expenses  and 
expenses  of  administration,  or  borrow  money  upon  the  credit  of  the 
estate,  or  create  any  obli^tion  which  will  give  a  right  of  action 
against  the  estate,  except  when  expressly  authorized  by  the  will  or 
by  statute,  and,  even  when  the  executor  is  authorized  to  carry  on 
business,  the  creditor  must  look  to  the  executor  personally,  the 
right  to  hold  the  estate  in  such  case  being  in  the  representative 
only;  and  on  contracts  made  by  executors  or  administrators  for 
necessary  matters  relatinfi^  to  the  estate,  they  are  personally  liable, 
and  must  see  to  it  that  they  are  reimbursed  out  of  the  assets. 

Id. — Insufficient  Complaint  against  Estate — Sale  of  Sheep  by  Ex- 
ecutrix— Lease  to  Executbix — Rf-FUSal  to  Deuveby — Damage 
— ^CJouNT  FOB  Money  Paid. — ^A  complaint  against  an  administrator 
of  the  estate  of  a  testator,  with  the  will  annexed,  setting  forth  that 
the  property  of  the  estate  was  flriven  to  the  executrix  in  trust  with 
power  to  sell,  without  obtaining  an  order  of  court,  and  that  she, 
for  a  consideration  paid  by  plaintiff,  sold  and  agreed  to  deliver  to 
plaintiff  a  band  of  sheep  in  her  possession  as  executrix,  and  that 
plaintiff  leased  the  same  to-  the  executrix,  to  be  surrendered  when 
called  for,  together  with  one-half  of  the  increase  and  one-half  of  the 
wool  produced,  and  alleging  that  the  executrix  resigned,  and  that 
defendant  was  appointed  administrator  with  the  will  annexed,  and 
took  possession  of  the  sheep  and  refused  to  deliver  them  on  demand, 
and  stating  the  value  of  the  sheep,  lambs,  and  wool,  and  the  num- 
ber of  lambs,  and  that  plaintiff's  damage  by  the  refusal  of  defend- 
ant to  deliver  the  sheep  and  carry  out  the  agreement  concerning  the 
sale  and  delivery  of  the  sheep,  and  the  increase  thereof,  and  the 
wool  therefrom,  was  the  sum  of  two  thousand  and  fifty  dollars, 
states  no  cause  of  action  against  the  estate,  whether  it  be  construed 
as  suing  for  a  conversion  by  the  defendant,  or  for  damages  for 
breach  of  the  contract  entered  into  by  the  executrix;  and  a  count 
for  money  received  by  the  executrix,  and  paid,  laid  out,  and  ex- 
pended by  plaintiff  for  the  benefit  of  the  estate  while  she  was  ex- 
ecutrix shows  no  liability  on  the  part  of  the  estate  to  the  plaintiff. 

Id.— AcnoN  Against  Administbatob — Exclusion  of  PEB80NAi.LiABiir 
ITY — Impbopeb  Amendment. — The  only  way  in  which  an  action 
can  be  brought  against  an  estate  is  to  sue  the  administrator  or  ex- 
ecutor in  his  representative  capacity,   and  the  rule  is,  that  he  can- 
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not  be  sued  in  the  same  action  upon  his  individual  or  personal  lia- 
bility, and  in  his  representative  capacity;  nor  can  a  complaint 
brought  against  him  in  his  representative  capacity  be  amended  so 
as  to  constitute  an  action  against  the  executor  or  administrator  in- 
dividually, as  such  amendment  would  be  an  entire  change  of  the 
party  defendant,  and  a  different  suit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mendo- 
cino County  and  from  an  order  denying  a  new  trial.  B.  McGar- 
vey.  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Seawell  &  Pemberton,  for  Appellant 

Crandall  &  Bull,  for  Bespondent. 

TEMPLE,  J. — The  questions  involved  in  this  appeal  arise 
upon  demurrer  to  the  complaint  and  upon  the  contention  that 
the  judgment  is  not  warranted  by  the  findings.  I  think  all  these 
points  are  well  taken. 

The  complaint  contains  two  counts.  In  the  first,  after  stat- 
ing the  death  of  the  testator,  the  probate  of  the  will,  and  ap- 
pointment and  qualification  of  the  executrix,  and  that  all  the 
property  of  the  estate  was  given  to  her  in  trust  with  power  to 
sell  without  obtaining  an  order  authorizing  her  so  to  do^  it  is 
averred  that  she,  for  a  good  and  valid  consideration  to  her  in 
hand  paid  by  plaintiff,  sold  and  agreed  to  deliver  to  plaintiff  five 
hundred  of  the  best  sheep  of  a  band  of  eight  hundred  then  in 
her  possession  as  such  executrix;  and  that  shortly  thereafter 
'^plaintiff  leased  and  let  said  five  hundred  sheep  to  said  executrix 
upon  the  following  terms:  The  said  executrix  agreed  to  take, 
care  for,  and  keep  said  sheep  so  sold  to  said  plaintiff  as  aforesaid, 
and  when  said  plaintiff  should  call  for  the  same  agreed  to  sur- 
render and  deliver  over  to  said  plaintiff  said  five  hundred  head 
of  sheep,  together  with  one-half  the  increase  thereof  and  one-half 
the  wool  produced  by  said  sheep/^ 

It  is  shown  by  the  allegations  that  subsequently  the  executrix 
resigned  and  defendant  was  appointed  administrator  with  the 
will  annexed  about  April  1,  1896,  and  immediately  took  posses- 
sion of  the  assets  of  the  estate  and  of  the  sheep,  including  the 
number  purchased  by  plaintiff. 
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It  is  then  averred  that  plaintiff  demanded  from  defendant  the 
sheep,  the  increase,  and  wool,  but  that  defendant  refused  to  de- 
liver the  same;  that  the  sheep  were  worth  three  dollars  and  fifty 
cents  each,  the  lambs  one  dollar  each,  and  that  the  sheep  had 
produced  three  hundred  dollars  worth  of  wool  and  three  hun- 
dred lambs,  the  full  value  being  nineteen  hundred  dollars,  and 
that  plaintiff^s  damage,  by  the  refusal  of  defendant  to  deliver 
the  sheep  and  carry  out  the  agreement  concerning  the  sale  and 
delivery  of  the  sheep,  and  the  increase  thereof  and  the  wool 
therefrom,  is  the  sum  of  two  thousand  and  fifty  dollars. 

An  administrator,  like  a  trustee  of  an  express  trust,  can  sue 
or  be  sued  without  joining  his  beneficiaries.  The  only  way  in 
which  an  action  can  be  brought  against  an  estate  is  to  sue  the 
administrator  or  executor  In  his  representative  capacity.  The 
rule  is  that  he  cannot  be  sued  in  the  same  action  de  bonis  propriis 
and  de  bonis  testatoris  or  intestatoris. 

It  is  agreed  here  that  the  action  is  against  the  estate.  The 
pleader  seems  purposely  to  have  left  it  doubtful  whether  he  is 
suing  for  a  conversion  or  for  damages  for  a  breach  of  a  contract 
entered  into  by  the  executrix.  In  neither  view,  however,  can  the 
estate  be  held  liable.  The  estate  cannot  be  held  liable  for  a  tort 
committed  by  an  administrator  or  executor.  (Eustace  v.  Johns, 
38  Cal.  3.)  Nor  can  the  estate  be  held  liable  in  damages  for  the 
breach  of  a  contract  entered  into  by  an  executor.  I  doubt  the 
power  of  the  executrix  to  bind  the  estate  by  a  contract  for  a 
future  sale,  even  though  the  will  authorized  her  to  sell.  This 
would  not  seem  to  answer  the  purpose  in  conferring  the  author- 
ity upon  one  whose  only  function  is  to  pay  debts  and  hold  the 
property  for  final  distribution.  The  power  is  given  to  facilitate 
administration,  and  not  to  enable  the  representative  to  carry  on 
business.  But  even  in  the  latter  case,  when  the  executor  is 
authorized  to  carry  on  business,  the  creditor  must  look  to  the 
executor  personally.  The  right  to  hold  the  estate  is  in  the  rep- 
resentative only.  (See  Schouler's  Executors  and  Administrators, 
sees.  256,  257.) 

If  the  sale  was  complete  and  the  property  belonged  to  the 
plaintiff,  he  could  have  brought  suit  against  anyone  who  wrong- 
fully detained  it,  and  could  thus  have  recovered  his  property. 
Had  the  defendant  been  sued  individually  he  could  have  defend- 
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ed  under  his  claim  as  executor.  Had  he  failed,  however,  the 
judgment  would  have  been  against  him  and  not  against  the  estate. 

In  the  second  count  it  is  charged  that  between  the  first  day  of 
April,  1896,and  the  first  day  of  June,  1895,  while  Mahulda  Cath- 
erine Angle  was  executrix,  "she  as  such  executrix,  and  the  said 
estate  of  Bench  Angle  became  indebted  to  plaintiflE  in  the  sum  of 
one  thousand  dollars,  on  account  of  money  received,  paid,  laid 
out,  and  expended  for  the  benefit  of  said  estate.^'  • 

This  allegation  shows  no  liability  on  the  part  of  the  estate  to 
plaintiff.  The  executrix  had  no  power  as  such  to  create  a  debt 
against  the  deceased.  "Indeed,  the  rule  is  that  executors  and 
administrators  cannot,  by  virtue  of  their  general  powers  as  such, 
make  any  contract  which  will  bind  the  estate  and  authorize  a 
judgment  de  bonis  decedentis.  But  on  contracts  made  by  them 
for  necessary  matters  relating  to  the  estate  they  are  personally 
liable,  and  must  see  to  it  that  they  are  reimbursed  out  of  the 
assets.^^  (Schouler  on  Executors  and  Administrators,  sec.  256, 
and  numerous  authorities  there  cited.) 

There  are  doubtless  exceptions  to  this  rule,  such  as  funeral  ex- 
penses, clerk's  fees,  etc.,  but  neither  an  executor  nor  an  adminis- 
trator can  borrow  money  on  the  credit  of  the  estate.  He  cannot, 
except  when  expressly  authorized  by  the  will  or  statute,  create  an 
obligation  which  will  give  a  right  of  action  against  the  estate. 

The  findings  do  not  follow  either  count  in  the  complaint,  but 
state  a  different  cause  of  action.  For  the  reasons  above  stated, 
however,  it  is  plain  that  they  do  not  state  facts  which  would  sup- 
port a  judgment  against  the  estate.  (See,  also,  Austin  v,  Munro, 
47  K  Y.  3G0.) 

This  case  also  holds  that  the  complaint  cannot  be  amended  so 
as  to  consfitufe  an  action  against  the  executor  individually.  It 
would  be  an  entire  change  of  the  party  defendant,  and  a  differ- 
ent suit. 

The  judgment  is  reversed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[Crim.  No.  373.    In  Bank.— December  31,  1897.] 
Ex  Parte  JONIE  BECKNELL  on  Habeas  Corpus. 

Habeas  Cobpus — Unlawful  Commitmcint  of  MmoB  to  Whittieb  Stah 
School — Cuaboe  of  Bubolaby — Absence  of  Juby  Tbial — Failubb 
TO  Notify  Pabewts. — Where  a  minor  waa  accused  before  the  grand 
jury  of  the  crime  of  burglary,  and^  upon  recommendation  of  the 
grand  jury,  was  committed  by  the  superior  court  to  the  custody  of 
the  Whittier  State  School,  without  trial  by  jury,  and  upon  evidence 
taken  before  the  court  in  the  absence  of  the  parents,  who  were  not 
notified  of  the  hearing,  such  commitment  ia  void,  and  the  minor 
must  be  discharged  upon  habeas  corpus  from  the  custody  of  the 
superintendent  of  said  state  school,  and  restored  to  the  custody  of 
his  parents. 

Id. — Accusation  of  Cbiice — ^Right  to  <ruBY  Tbial — Change  of  Ouab- 
DiANSHiP  OF  MiNOBS — Pabtdbs. — ^A  minor  accused  of  crime  cannot 
be  committed  as  a  criminal  to  the  Whittier  State  School  without  a 
trial  by  jury:  nor  can  such  minor  be  awarded  to  the  guardianship 
of  such  school,  as  against  his  parents,  who  are  his  natural  guar- 
dians, except  in  a  proceeding  in  which  they  are  made  parties,  and 
in  which  it  is  shown  that  they  are  unfit,  or  unwilling,  or  unable 
to  perform  their  parental  duties, 

WRIT  of  habeas  corpus  from  the  Supreme  Court  to  the  Sup- 
erintendent of  Whittier  State  School,  to  teat  the  validity  of  a 
commitment  from  the  Superior  Court  of  Merced  County.  J.  K. 
Law,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  H.  Farrar,  for  Petitioner. 

W.  F.  Fitzgerald,  Attorney  General,  and  W.  H.  Anderson, 
Assistant  Attorney  General,  for  Respondent. 

BEATTY,  C.  J.— By  section  13  of  the  act  of  March  23,  1893, 
relating  to  the  Whittier  State  School  (Stats.  1893,  p.  332),  sec- 
tion 17  of  the  original  act  was  amended  so  as  to  read  as  follows: 
"If  any  accusation  of  the  commission  of  any  crime  shall  be  made 
against  any  minor,  under  the  age  of  eighteen  years,  before  any 
grand  jury,  and  the  charge  appears  to  be  supported  by  evidence 
sufficient  to  put  the  accused  upon  trial,  the  grand  jury  may,  in 
their  discretion,  instead  of  finding  an  indictment  against  the  ac- 
cused, return  to  the  superior  court  that  it  appears  to  them  that 
the  accused  is  a  suitable  person  to  be  committed  to  the  care  and 
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guardianship  of  said  institution.  The  court  may  thereupon  or- 
der such  commitment,  if  satisfied  from  the  evidence  that  such 
commitment  ought  to  be  made,  which  examination  may  be  waiy* 
ed  by  the  parent  or  guardian  of  such  minor.*^    . 

Acting  under  this  provision  of  the  statute  the  grand  jury  of 
Merced  county  made  a  presentment  to  the  superior  court  as  fol- 
lows: 

"To  the  judge  of  the  superior  court  of  the  county  of  Merced, 
state  of  California:  An  accusation  against  Jonie  Becknell,  a 
minor  under  the  age  of  eighteen  years,  to-wit,  of  the  age  of  thir- 
teen years,  charging  the  said  Jonie  Becknell  with  the  crime  of 
burglary,  committed  in  Merced  coimty,  state  of  California,  on 
or  about  the  first  day  of  August,  1897,  and  the  charge  appearing 
to  the  grand  jury  to  be  supported  by  evidence  sufficient  to  put 
the  said  Jonie  Becknell  upon  his  trial  therefor,  and  it  appear- 
ing to  said  grand  jury  that  the  accused  is  a  suitable  person  to 
be  committed  to  the  care  and  guardianship  of  the  reform  school 
for  juvenile  offenders  at  Whittier,  the  grand  jury  therefore 
recommend  that  said  Jonie  Becknell  be  committed  to  the  care 
and  guardianship  of  said  institution.'^ 

Thereupon  the  court  directed  the  said  Jonie  Becknell  to  be 
brought  into  court,  and,  against  his  special  protest  and  objec- 
tion, on  the  ground  that  the  court  had  no  jurisdiction  to  act  in 
the  matter,  proceeded  to  take  testimony  for  the  purpose  of  de- 
termining whether  said  Jonie  Becknell  was  a  suitable  person  to 
be  committed  to  the  Whittier  State  School. 

Upon  the  testimony  so  taken,  and  without  any  other  proceed- 
ing or  any  trial  by  jury,  the  court  did  adjudge  the  said  Jonie 
Becknell  to  be  a  suitable  person  to  be  committed  to  the  Whittier 
State  School  until  he  should  reach  his  majority,  and  made  an  or- 
der accordingly,  under  which  he  is  now  held  in  the  custody  of 
the  superintendent  of  the  school.  The  boy  is  under  fourteen 
years  of  age,  his  father  and  mother  are  residents  of  Merced 
county  and  are  able  and  willing  to  provide  for  his  support  and 
education. 

Upon  this  state  of  facts  appearing  on  the  return  to  the  writ 
of  habeas  corpus,  issued  upon  petition  of  the  bo}^s  father,  we 
are  asked  to  discharge  him  from  custody. 

The  petition  must  be  granted.  As  a  judgment  of  imprison- 
CXrX.  Cai.— 32 
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ment  the  order  of  the  superior  court  is  void.  The  boy  cannot  be 
imprisoned  as  a  criminal  without  a  trial  by  jury.  As  an  award 
of  guardianship  it  is  equally  void,  for  his  parents — his  natural 
guardians — cannot  be  deprived  of  their  right  to  his  care,  cus- 
tody, society,  and  services  except  by  a  proceeding  to  which  they 
are  made  parties,  and  in  which  it  is  shown  that  they  are  unfit 
or  unwilling  or  unable  to  perform  their  parential  duties. 

All  the  cases  cited  by  counsel  are  consistent  with,  and  sey- 
eral  of  them  sustain,  these  views. 

The  minor  is  discharged  from  the  custody  of  the  superin- 
tendent and  restored  to  the  custody  of  the  petitioner. 

Van  Fleet,  J.,  Temple,  J.,  McParland,  J.,  and  Henahaw,  J., 
loncurred. 


[S.  F.  No.  680.    Department  One. — December  31,  1897.1 

In  the  Matter  of  the  Estate  of  GIOVANNI  DEVINCENZI, 
Deceased,  A.  DEVINCENZI,  Administrator,  Appellant,  v. 
LUIGI  FIGONE,  Respondent. 

Estates  of  Deceased  Pebbons — Ohdeb  of  Sale — Sufficienct  of  Pb- 
Tmow — Collateral  Attack  upon  Obdeb. — An  order  of  sale  of  real 
property  belonging  to  the  estate  of  a  deceased  person  is  an  appeal- 
able order  and  cannot  be  collaterally  attacked  for  any  objection  to 
the  petition  upon  which  the  order  was  made,  which  might  have  been 
corrected  upon  a  direct  appeal  therefrom,  unless  such  petition  is  so 
defective  that  the  court  did  not  acquire  jurisdiction  to  make  the 
order;  and  an  objection  made  by  the  purchaser  at  the  sale  to  an  or- 
der confirming  it,  upon  the  ground  that  the  petition  for  the  sale 
did  not  properly  state  the  condition  of  the  property  ordered  sold, 
is  a  collateral  attack  upon  the  order  of  sale. 

Id. — Indefinite  Statement  as  to  Condition  of  Pbopebty — Jubisdio- 
tion — Collateral  Attack  by  Pirchaseb. — Where  the  petition  for 
the  order  of  sale  set  forth  a  full  description  of  the  property,  show- 
ing that  it  was  improved,  and  stated  that  its  condition  was  "fair," 
and  that  its  value  was  four  thousand  dollars,  such  indefinite  state- 
ment of  its  condition,  though  it  might  have  been  objected  to  at  the 
hearing  on  the  ground  of  imcertainty,  was  suflScient  to  give  the 
court  jurisdiction  to  determine  the  sufliciency  of  the  petition,  and  to 
receive  evidence  as  to  the  condition  of  the  property,  and  to  make 
a  valid  order  of  sale,  which  cannot  be  collaterally  attacked  by  the 
purchaser  at  the  sale  for  insufficiency  of  the  petition. 
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Id. — Becbek  of  Particuiaritt  Bequired — Sale  of  Single  Parcel. — 
The  sufficiency  of  the  particulars  of  the  condition  of  the  property 
which  should  be  set  forth  in  a  petition  for  an  order  of  sale  of  real 
estate  of  a  decedent  must  be  determined  by  the  circumstances  of 
each  case ;  and  where  it  is  shown  to  be  necessary  to  make  a  sale  of 
property  for  the  purpose  of  paying  claims,  and  the  estate  consisted 
of  a  single  piece  of  real  property,  a  court  would  require  less  par- 
ticularity in  the  petition  than  where  the  estate  comprises  several 
pieces  of  property,  and  it  is  required  to  direct  the  sale  of  only  one. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  denying  confirmation  of  the  sale 
of  the  real  estate  of  a  decedent^  and  annulling  the  sale  and 
vacating  the  proceedings  had  under  the  petition  for  the  order 
of  sale,  and  directing  return  of  the  amount  deposited  by  the 
purchaser.    Charles  W.  Slack,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  A.  Devoto,  for  Appellant. 

T.  M.  Osmont,  for  Bespondent. 

HAREISON,  J. — Under  an  order  made  by  the  superior  court 
for  the  sale  of  certain  real  property  belonging  to  the  estate 
of  the  above-named  decedent,  the  administrator  sold  the  same 
to  the  respondent  and  thereafter  made  a  return  of  his  pro- 
ceedings and  asked  for  a  confirmation  of  the  sale.  Upon  the 
hearing  the  purchaser  objected  to  the  confirmation,  and  ask- 
ed that  the  sale  be  set  aside,  upon  the  ground  that  the  pe- 
tition for  the  order  of  sale  was  defective  in  not  sufficiently 
setting  forth  the  condition  of  the  property.  No  other  objection 
was  made  to  the  regularity  of  the  proceedings  for  the  sale.  The 
court  held  that  the  petition  was  defective,  set  aside  the  proceed- 
ings thereunder,  and  vacated  the  sale  to  the  respondent.  From 
this  order  the  administrator  has  appealed. 

The  objection  made  to  the  petition  by  the  respondent  in  the 
proceeding  appealed  from  is  a  collateral  attack  upon  the  order  of 
sale,  as  much  so  as  if  it  had  been  made  in  any  other  proceeding 
to  enforce  a  contract  of  sale  where  the  validity  of  the  order  was 
involved.  (Matter  of  Dolan,  88  N.  Y.  309 ;  Wing  v.  Dodge,  80 
111.  564;  Van  Fleet  on  Collateral  Attack,  sec.  7.)  The  order  of 
sale  was  made  May  12,  1896,  and  was  an  appealable  order.    Any 
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error  that  the  court  may  have  committed  in  making  it  coidd 
have  been  corrected  upon  a  direct  appeal  therefrom.  If,  how- 
ever, the  petition  upon  which  the  order  was  made  is  so  de- 
fective that  the  court  did  not  acquire  jurisdiction,  the  order 
may  be  assailed  at  any  time  upon  a  coUateral  as  well  as  upon 
a  direct  attack;  but,  if  the  facts  stated  in  the  petition  were  suf- 
ficient to  confer  jurisdiction  upon  the  court  to  hear  the  applica- 
tion, its  order  directing  a  sale  cannot  be  impeached  upon  a 
collateral  attack.  {Morrow  v.  Weed,  4  Iowa,  77;  66  Am.  Dec. 
122;  Bryan  v.  Bander,  23  Kan.  96;  Burris  v.  Kennedy^  108  Cal. 
331.) 

In  the  petition  for  the  sale,  the  administrator  stated  "that  a 
full  description  of  all  the  real  estate  of  which  the  said  decedent 
died  seised,  or  in  which  he  had  any  interest,  or  in  which  the 
said  estate  has  acquired  any  interest,  and  the  condition  and 
value  of  the  said  real  estate,  are  set  forth  in  the  schedule 
marked  'D,'  hereunto  attached  and  made  a  part  of  this  petition." 
In  the  schedule  referred  to,  the  property  was  described  as  "an 
undivided  one-half  interest  in  that  certain  piece  or  parcel  of 
land,  with  the  improvements,^*  giving  the  boundaries  of  the  lot 
and  stating  that  its  condition  was  "fair,**  and  its  value  four 
thousand  nine  hundred  dollars.  Upon  this  petition,  and  after 
proof  that  notice  of  the  hearing  had  been  given  as  required  by 
law,  the  court  made  its  order  of  sale. 

It  appears  from  the  description  of  the  property  thus  given 
that  it  was  improved,  and  the  petition  purported  to  state  its 
condition,  and,  although  the  statement  was  not  very  definite,  and 
might  have  been  objected  to  at  the  hearing  on  the  ground  of 
uncertainty,  no  objection  was  made.  As  the  petition,  altiiough 
defective  in  its  allegations,  contained  a  statement  which  pur- 
ported to  set  forth  the  condition  of  the  property,  the  attention 
of  the  court  was  challenged  to  its  merits,  and  it  was  authorized 
to  determine  whether  the  statement  was  sufficient.  The  court 
had  jurisdiction  to  determine  whether  a  statement  that  the  con- 
dition of  the  property  was  "fair"  was  sufficient,  and,  even  though 
it  had  erred  in  its  conclusion,  its  judgment  was  not  void.  There 
was  a  sufficient  statement  to  authorize  the  court  to  receive  evi- 
dence in  reference  to  the  condition  of  the  property,  and  to  de- 
termine whether,  in  view  of  the  condition  of  the  estate,  it  would 
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authorize  its  sale.  The  statute  does  not  specify  any  particulars 
of  the  condition  of  the  property  which  are  to  be  set  forth  in  the 
petition,  and  the  sufficiency  of  the  particulars  in  a  petition 
mnst  be  determined  by  the  circumstances  of  each  case.  In  a 
case  like  the  present,  where  it  was  shown  to  be  necessary  to 
make  a  sale  of  some  of  the  property  of  the  estate  for  the  pur- 
pose of  paying  claims  against  it,  and  the  estate  of  the  decedent 
consisted  of  a  single  piece  of  real  property,  a  court  would  re- 
quire less  particularity  in  the  petition  than  where  the  estate 
comprised  several  pieces  of  property,  and  it  was  required  to  di- 
rect the  sale  of  only  one  (Burris  v,  Kennedy,  supra),  since  in 
the  latter  case,  as  was  said  in  Estate  of  Smith,  51  Cal.  563,  ''such 
information  is  necessary  to  enable  the  court  to  intelligently  ex- 
ercise its  judgment  in  the  selection  of  the  property  of  the  es- 
tate which  can  be  most  advantageously  sold/^  It  is  to  be 
observed,  moreover,  that  in  the  estate  of  Smith  the  question 
arose  upon  a  direct  appeal  from  the  order  of  sale,  and  what  is 
there  said  is  inapplicable  where  the  question  arises  upon  a  col- 
lateral attack. 

It  must  be  held,  therefore,  that  the  petition  sufficiently  stated 
the  facts  necessary  to  give  jurisdiction  to  the  court,  and  that  its 
order  thereon,  being  a  judicial  determination  in  a  proceeding 
of  which  it  had  jurisdiction  over  the  subject  matter  and  the 
parties  interested  therein,  is  not  subject  to  a  collateral  attack. 

The  order  is  reversed. 

Qaroutte,  J.,  and  Van  Fleet,  J.,  concurred* 


[Crim.  No«  312.    Department  Two. — January  4,  1808.] 

THE  PEOPLE,  Bespondent,  v.  TILLIO  LUCHETTI,  Appel- 
lant. 

CsnoNAi.  Law — ^Labcent — ^Evidence — Regent  Possbbbion  of  Stolen 
Cow — ^Explanation — Question  fob  Jubt. — The  possession  by  the 
defendant  on  the  morning  after  the  theft  of  a  stolen  cow,  which  the 
defendant  was  accused  of  stealing,  is  prima  f<wie  evidence  of  guilty 
possession,  and  is  a  circumstance,  to  be  taken  in  connection  with 
other  corroborating  circumstances,  tending  to  show  guilt  of  the  lar- 
ceny aUeged,  unless  satisfactorily  explained;    and  where  the  de- 
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fendant  undertook  to  explain  the  possession  as  having  been  trans- 
ferred to  him  by  another  person,  under  circumstances  detailed  by 
him,  and  it  could  not  be  said  that  his  explanation  was  so  clearly 
and  evidently  true  that  the  jury  could  not  ftnd  against  it  except 
under  the  influence  of  passion  or  prejudice,  but  there  was  evidence 
from  which  they  might  rightly  conclude  that  the  explanation  was 
fabricated,  the  question  whether  his  explanation  was  true  and  rea- 
I  sonable  or  fabricated  was  a  question  for  the  jury  to  determine,  and 
their  verdict  of  guilty  cannot  be  disturbed  on  the  ground  that  the 
inference  of  guilt  was  removed  by  the  explanation  given  by  the  de- 
fendant of  the  circumstances  attending  his  possessioD. 

Id. — Sale  of  Cow  to  Bdtgheb — ^Evidengb  of  Pbevious  Pboposal  to 
Ssur— Absence  of  Rebuttal. — It  appearing  that  the  stolen  cow 
was  sold  by  the  defendant  to  a  butcher  on  the  morning  after  the 
^  theft,  the  testimony  of  the  butcher  that  about  a  week  previously  the 
{  defendant  asked  the  butcher  if  he  did  not  wish  to  buy  a  cow,  tended, 
in  some  degree,  to  render,  improbable  the  defendant's  explanation 
of  his  possession  of  the  cow  sold,  and  is  not  too  remote  to  be  inad- 
missible, and  it  being  in  the  power  of  the  defendant  to  rebut  such 
inference  if  not  correct,  the  failure  of  the  defendant  to  offer  evidence 
to  show  that  he  had  in  his  possession  another  cow  which  he  was  pro- 
posing to  sell  the  week  previous  added  to  the  improbability  of  his 
testimony. 

Id. — Instructions — Possession  of  Stolen  Peoperty — ^**Gutltt  Cir- 
cumstance."— The  use  of  the  words  "guilty  circumstance,"  instead 
of  the  words  "a  circumstance  tending  to  show  guilt,"  in  an  instruc- 
tion as  to  the  effect  of  the  unexplained  possession  of  stolen  proper- 
ty soon  after  the  taking,  could  not  be  misleading  to  the  jury,  where 
other  instructions  on  that  subject  were  such  as  must  have  corrected 
any  erroneous  impression  made  upon  the  minds  of  the  jurors. 

jd. — Modification  of  Instruction — Discrediting  of  False  Witness. 
Where  the  defendant  requested  an  instruction  substantially  covering 
the  provision  of  section  2061,  subdivision  3,  of  the  Code  of  Civil 
Procedure,  that  "a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others."  a  modification  of  the  instruction  by  the 
word  "willfully"  before  the  word  "false"  did  not  render  the  instruc- 
tion erroneous,  nor  chansre  the  effect  of  the  instruction  as  offered. 

Id. — Instruction  Taking  Case  from  Jury — Improper  Request. — 
Where  there  was  evidence  sufficient  to  sustain  a  verdict  of  guilty 
of  larceny,  an  instruction  reauested  that  there  was  no  evidence  that 
the  defendant  participated  in  the  actual  stealing  of  the  cow,  and 
that  the  evidence  only  showed  that  defendant  sold  property  alleged  to 
have  been  stolen,  and  that  defendant  could  not  be  convicted  upon 
that  evidence,  would  have  taken  the  case  from  the  jury,  and  wus 
properly  refused. 

Id. — New  Trial — Newlt  Discovered  Evidence — Lack  of  Dujgence. — 
A  new  trial  will  not  be  granted  for  newly-discovered  evidence,  where 
it  appears  that  what  the  witness  could  have  testified  to  was  well 
known  to  the  defendant  before  the  trial,  and  no  steps  were  taken  to 
secure  his  attendance  at  the  trial,  and  the  lack  of  diligence  in  that 
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regard  was  such  that  the  defendant,  though  stating  to  the  court  a 
desire  for  his  evidence,  did  not  insist  upon  a  postponement  to  secure 
it. 

APPEAL  from  a  judgjnent  of  the  Superior  Court  of  Los  An- 
geles County  and  from  an  order  denying  a  new  trial.  B.  N". 
Smith,  Judge. 

The  facts  are  stated  in  the  opinion. 

Appel  &  Whitney,  and  A.  M.  Niles,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson,. 
Deputy  Attorney  General,  for  Eespondent. 

HAYNES,  C. — Appellant  was  convicted,  of  grand  larceny, 
and,  his  motion  for  a  new  trial  having  been  denied,  he  was  sen- 
tenced to  imprisonment  for  the  term  of  five  years.  This  appeal 
is  from  the  judgment  and  the  order  denying  a  new  trial.  All 
the  questions  in  the  case  are  presented  by  the  motion  for  a  new 
trial. 

The  evidence  tended  to  show  that  the  cow  (the  property  al- 
leged to  have  been  stolen)  was,  by  the  owner,  securely  tied  to  a 
tree  in  the  owner's  lot,  in  the  city  of  Los  Angeles,  with  a  chain 
and  halter,  on  the  evening  of  October  28th,  and  was  missed  the 
next  morning,  and  about  9  o'clock  that  morning  was  sold  to  a 
butcher  in  the  same  city  by  the  defendant.  No  question  is  made 
as  to  a  larceny  having  been  committed  by  some  one,  and  that 
the  defendant  sold  the  cow  to  the  butcher  is  admitted. 

The  defendant  testified  in  his  own  behalf,  in  substance,  that 
he  left  Monrovia  about  1  o'clock  in  the  morning  to  come  to 
Los  Angeles  to  see  his  sweetheart,  using  his  stepfather's  horse 
and  wagon;  that  about  5  o'clock  he  overtook  Joe  Kiverio,  on 
Xew  Main  street,  leading  the  cow  that  was  sold  to  Mr.  Sentous, 
the  butcher;  that  Eiverio  spoke  to  him  about  selling  the  cow  in' 
the  country;  that  he  asked  Riverio  to  ride,  that  Eiverio  got  on 
the  wagon  and  the  cow  gave  a  jerk  and  broke  the  hind  wheel  off 
the  wagon ;  that  Eiverio  said,  "Now  I  broke  the  wheel  off  your 
wagon,  you  can  sell  the  cow  and  get  five  dollars  and  fix  your 
wheel ;"  that  he  saw  Valencia,  an  officer,  and  spoke  to  him ;  that 
he  was  then  leading  his  horse  with  the  harness  on,  and  "the 
man  was  behind  me;"  that  he  took  his  horse  to  the  Mariposa 


504  People  v.  Luchetti.  [119  Cal. 

barn  and  about  9  o^clock  went  to  the  Roma  hotel  "to  meet  this 
fellow'^  to  get  money  to  fix  his  wheel,  and  he  told  him  to  go  and 
sell  the  cow,  and  that  he  then  sold  the  cow  to  Mr.  Sentous;  that 
when  he  first  went  to  the  butcher  shcTp  Kiverio  was  with  him, 
but  not  when  he  went  the  second  time  and  sold  the  cow;  that  he 
sold  the  cow  in  Biverio^s  name,  and  signed  Biverio's  name  to 
the  bill  of  sale  because  he  told  him  to  sell  the  cow. 

Upon  cross-examination,  he  testified  that  he  knew  Riyerio 
well,  that  the  last  time  he  saw  him  was  the  day  he  sold  the  cow; 
that  Riverio  used  to  run  a  tamale  stand  in  Los  Angeles ;  that  he 
did  not  ask  him  where  he  got  the  cow;  that  he  said  he  was  work* 
ing  in  San  Gabriel  and  they  gave  him  the  jcow  for  his  work. 

It  does  not  appear  that  the  defendant  made  or  caused  to  be 
made  any  effort  to  procure  the  presence  or  arrest  of  Riverio. 
ThQ  policeman,  Valencia,  whom  he  said  he  saw  and  spoke  to  on 
the  street  between  4  and  6  o^clock  in  the  morning,  while  he  was 
leading  his  horse  and  Riverio  the  cow,  was  not  examined  as  a 
witness.  He  was  subpoenaed  by  the  prosecution,  was  present  at 
the  trial  in  the  morning,  but  was  permitted  by  the  oflBcer  to  go 
away  with  the  promise  that  if  he  should  be  needed  he  would  be 
sent  for.  It  does  not  appear  that  he  was  informed  by  any  one 
that  the  defendant  desired  his  presence  or  intended  to  call  him 
as  a  witness.  When  about  to  close  the  evidence  on  the  part  of 
the  defendant,  his  attorney  said:  "I  would  like  to  put  on  Mr. 
Valencia,  but  if  the  court  thinks  I  have  not  shown  diligence,  I 
cannot  insist  upon  it;"  and  the  case  was  closed  without  Valen- 
cia's presence,  and  without  any  request  for  delay,  or  any  further 
effort  to  secure  his  testimony. 

Several  points  were  made  for  reversal,  but  these  will  be  no- 
ticed in  a  different  order  from  that  in  which  they  are  presented 
by  appellant. 

1.  It  is  contended  that  the  evidence  is  insuflBcient  to  justify 
the  verdict.  The  evidence  in  this  case  is  wholly  circumstantial. 
No  one  saw  the  cow  taken  from  the  owner's  lot.  It  was  found 
in  defendant's  possession  early  the  next  morning,  and  hence  the 
question  is  presented  as  to  the  effect  to  be  given  to  such  posses- 
sion and  the  defendant's  explanation  of  the  fact  of  his  posses- 
sion. 

It  is  said  by  Greenleaf :    *'As  men  generally  own  the  personal 
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property  they  possess,  proof  of  possession  is  presumptive  proof 
of  ownership.  But  possession  of  the  fruits  of  crime  recently 
after  its  commission,  is  prima  facie  evidence  of  guilty  posses- 
sion.^*   (1  Qreenleaf  on  Evidence,  sec.  34.) 

But  there  may  be  "guilty  possession"  in  one  who  did  not  com- 
mit the  larceny,  as  in  the  case  of  the  receiver  of  stolen  goods, 
knowing  them  to  have  been  stolen,  or  there  may  be  an  innocent 
possessor  of  stolen  goods,  as,  in  this  case,  the  butcher,  who  pur- 
chased the  cow,  and  who,  the  circumstances  all  show,  could  have 
been  neither  the  thief  nor  the  guilty  receiver  of  stolen  goods. 

The  learned  author  above  quoted  further  says :  "In  the  next 
place,  in  order  to  justify  the  inference  of  guilt  from  the  pos- 
session of  the  instruments  or  fruits  of  crime,  it  is  important 
that  it  be  a  recent  possession,  or  so  soon  after  the  commission 
of  the  crime  as  to  be  at  first  view  not  perfectly  consistent  with 
innocence.  In  the  case  of  larceny,  the  nature  of  the  goods,  is 
material  to  be  considered ;  since,  if  they  are  such  as  pass  readily 
from  hand  to  hand,  the  possession,  to  authorize  any  suspicion  of 
guilt,  ought  to  be  much  more  recent  than  though  they  were  of 
a  kind  that  circulates  more  slowly,  or  is  rarely  transmitted.'* 
The  author  then  cites  a  case  where  the  prisoner  was  held  to  ac- 
count for  his  possession  of  goods  stolen  two  months  before  they 
were  found  in  his  possession,  and  other  cases  of  property  of  a 
different  character  found  in  possession  of  the  accused  after  a 
longer  interval  where  an  acquittal  was  directed,  and  adds: 
"But  in  other  cases  the  whole  matter  has  properly  been  left  at 
large  to  the  jury,  it  being  their  province  to  consider  what  weight, 
if  any,  ought  to  be  given  to  the  evidence.**  (3  Qreenleaf  on  Evi- 
dence, sec.  32.) 

Appellant  contends  that  having  given  a  reasonable  account  of 
the  circumstances  attending  his  possession  of  the  cow,  that  it 
removes  the  inference  of  guilt,  and  that  therefore  the  verdict 
should  have  been  in  his  favor.  But  whether  the  account  he  gave 
was  either  true  or  reasonable  was  for  the  jury  to  determine,  and 
in  such  case  we  cannot  disturb  the  verdict,  unless  we  can  say 
that  his  explanation  of  his  possession  was  so  clearly  and  evi- 
dently true  that  the  opposite  conclusion  could  only  be  reached 
by  a  jury  under  the  influence  of  passion  or  prejudice.  We  think 
the  jury  rightly  concluded  that  his  story  was  fabricated,  and, 
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therefore,  that  he  was  guilty  of  the  larceny.  In  this  connection 
and  as  tending  strongly  to  justify  this  conclusion  of  the  jury, 
we  may  add  to  the  facts  already  stated  the  testimony  of  Mr. 
Sen  tons,  a  witness,  called  for  the  prosecution,  who  testified  that 
about  a  week  before  he  bought  the  cow  the  defendant  came  and 
asked  if  he  wanted  to  buy  a  fat  cow,  which  he  said  was  on  Pasa- 
dena avenue,  five  or  six  miles  away;  that  Sentous  replied  he 
would  not  go  so  far  to  see  it,  but  "you  bring  the  cow,  and  if  it 
suits  me  I  will  buy  it."  If  the  defendant  had  made  this  inquiry 
the  day  before  he  brought  the  stolen  cow  to  Mr.  Sentous  it  would 
have  been  cogent  evidence  that  he,  and  not  another,  had  com- 
mitted the  larceny ;  and,  while  the  lapse  of  a  week  would  some- 
what weaken  its  force,  it  clearly  tends,  in  the  absence  of  any  ex- 
planation, to  connect  him  with  the  taking.  It  would  ven' 
naturally  lead  Mr.  Sentous  to  suppose  that  the  cow  he  brought 
and  sold  to  him  was  the  one  about  which  he  had  spoken  a  week 
before,  and,  if  so,  we  do  not  see  why  it  should  not  properly  have 
the  same  effect  upon  the  jury.  If  he  owned  a  cow  on  Pasadena 
avenue,  five  or  six  miles  from  the  city,  it  was  in  his  power  to 
show  that  fact,  and  thus  remove  the  inference;  and  his  failure 
to  do  so  greatly  added  to  the  improbability  of  his  testimony  as 
to  the  circumstances  under  which  he  obtained  possession  of  the 
stolen  property. 

In  this  connection,  we  may  notice  defendant's  objection  to 
the  said  testimony  of  Mr.  Sentous,  which  was  based  upon  the 
ground  that  it  occurred  prior  to  the  larceny.  This  objection 
was  properly  overruled  for  reasons  above  stated.  The  time  was 
not  so  remote  as  to  make  it  inadmissible. 

2.  At  the  request  of  the  prosecution,  the  court  gave  an  ia- 
stniction  in  which  the  following  language  was  used :  "The  mere 
possession  of  stolen  property,  unexplained  by  the  defendant, 
however  soon  after  the  taking,  is  not  suflBcient  to  justify  a  con- 
viction ;  it  is  merely  a  guilty  circumstances  which,  taken  in  con- 
nection with  other  testimony,  is  to  determine  the  question  of 
guilt." 

The  objection  made  by  appellant  to-  this  instruction  is  pointed 
to  the  expression,  "It  is  merely  a  guilty  circumstance."  It  is 
contended  that  the  court  thereby  decided  for  the  jury  a  ques- 
tion of  fact. 
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In  other  parts  of  said  instruction  the  jury  were  told  that  such 
possession  "is  a  circumstance  tending  in  some  degree  to  show 
guilt,  but  not  sufficient,  standing  alone  and  unsupported  by 
other  evidence,  to  warrant  you  in  finding  him  guilty."  No  ob- 
jection is  taken  to  this  part  of  said  instruction,  and  we  see  no 
material  distinction  between  the  expressions  '*a  guilty  circum- 
stance" and  "a  circumstance  tending  in  some  degree  to  show 
guilt."  It  has  never  been  supposed  that  the  possession  of  prop- 
erty recently  stolen  was  of  itself  evidence  of  innocence;  but,  on 
the  contrary,  the  average  juror  would,  if  uninstructed,  at  once 
assume  from  such  unexplained  possession  that  the  possessor  was 
the  thief,  and  therefore  such  instructions  are  favorable  to  the 
accused,  though  in  whatever  form  they  may  be  given  there  is  a 
necessary  implication  that  recent  and  unexplained  possession 
does  tend  to  prove  guilt.  This  implication  clearly  appears  in 
an  instruction  given  to  the  jury  at  the  request  of  the  defendant, 
"that  the  mere  possession  of  stolen  property  is  not  sufficient  to 
convict  a  person  of  stealing  the  same.  There  must  be  other 
corroborating  circumstances  in  the  case,  satisfying  the  minds 
of  the  jury  beyond  a  reasonable  doubt  that  the  accused  did  some 
act  or  thing  essential  to  the  commission  of  the  ofifense."  If  it 
were  conceded  that  the  use  of  the  words  '^guilty  circumstance" 
were  objectionable,  as  used  by  the  court,  this  subsequent  in- 
struction must  have  corrected  any  erroneous  impression  made 
upon  the  minds  of  the  jurors. 

3.  Section  2061,  subdivision  3,  of  the  Code  of  Civil  Procedure 
is  as  follows:  "A  witness  false  in  one  part  of  his  testimony  is 
to  be  distrusted  in  others."  The  defendant  requested  an  in- 
struction substantially  covering  this  provision  of  the  code.  The 
court  modified  it  by  inserting  the  word  "willfully^^  before  the 
word  ''false,"  and  it  is  contended  that  the  court  erred  in 
doing  so.  It  is  argued  that  "one  is  not  more  worthy  of 
credit  who  either  inadvertently,  negligently,  or  ignorantly  testi- 
fies falsely  than  he  would  be  if  he  testifies  willfully  so." 
In  People  v.  Sprague,  53  Cal.  493,  the  defendant  requested  an 
instruction  in  the  exact  words  of  the  statute  above  quoted,  and 
the  court  modified  it,  as  was  done  here,  by  inserting  the  word 
"willfull/'  in  the  same  place.  The  court  said :  "The  word  'false' 
is  not  the  equivalent  of  'mistake,*  as  contended  for  by  defend- 
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ant*8  counsel;  the  word  SrillfuUy*  did  not  change  the  effect  of 
the  instruction  as  offered."  (See,  also.  People  v,  Treadwell,  69 
Cal.  238;  PeopU  v.  Flynn,  73  Cal.  616;  People  v.  Clarlc,  84  Cal. 
682,  683.) 

4.  The  defendant  requested  that  the  following  instruction  be 
given  to  the  jury :  'The  court  instructs  the  jury  that  there  is  no 
evidence  that  the  defendant  participated  in  the  actual  stealing 
of  the  cow.  The  evidence  in  this  case  only  shows  that  the  de- 
fendant sold  some  property  alleged  to  have  been  stolen,  and 
upon  this  evidence  you  cannot  convict  the  defendant  alone.*^ 

The  court  did  not  err  in  refusing  it.  It  would  have  taken  the 
case  from  the  jury  and  compelled  an  acquittal,  and  we  have  al- 
ready held  that  there  was  evidence  suB&cient  to  sustain  the  ver- 
dict. 

6.  It  is  also  insisted  that  the  court  should  have  granted  de- 
fendants motion  for  a  new  trial.  This  motion  was  based  upon 
a  statement  of  the  case  and  an  affidavit  made  by  Noberto  Valen- 
cia, the  police  officer  whom  the  defendant  testified  he  saw  and 
spoke  to  on  the  street  while  he  was  leading  the  horse  and  Riverio 
was  leading  the  cow. 

The  evidence  that  was  heard  upon  the  trial  being  sufficient  to 
justify  the  verdict,  as  we  have  already  seen,  it  only  remains  to 
consider  whether  the  affidavit  of  Valencia  required  the  court  in 
the  proper  exercise  of  its  discretion  to  grant  the  motion. 

The  facts  stated  in  this  affidavit  corroborated  the  testimony  of 
the  defendant  as  to  the  fact  of  meeting  him  and  speaking  with 
him  on  the  street,  and  that  another  man  was  leading  the  cow, 
and  were,  therefore,  material.  Valencia  was  present  at  the  trial 
as  a  witness  for  the  prosecution,  but,  as  appears  from  his  af- 
fidavit, toward  evening  absented  himself,  with  the  knowledge  of 
the  bailiff,  who  told  lum  that  if  he  should  be  wanted  he  would 
be  sent  for,  and  that  he  did  not  know  that  the  defendant  wanted 
him.  What  Valencia  could  have  testified  to  was  well  known  to 
defendant,  and  his  evidence  is  not  therefore  newly  discovered; 
but  for  some  reason  no  steps  were  taken  to  secure  his  attendance 
as  a  witness  for  the  defendant.  When  the  evidence  on  the  part  of 
the  defendant  was  about  to  be  closed,  his  counsel  said  to  the 
court:  "I  would  like  to  put  on  Mr.  Valencia,  but  if  the  court 
thinks  I  have  not  shown  diligence,  I  cannot  insist  upon  it.*'    It 
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must  be  clear  that  if  his  lack  of  diligence  was  such  that  he  could 
not  ask  the  court  for  a  little  delay  to  procure  his  presence  and 
testimony,  the  aflSdavit  could  not  justify  the  court  in  granting  a 
new  trial.  Besides,  we  do  not  think  his  testimony  could  have 
properly  changed  the  result. 

Some  other  exceptions  were  taken  during  the  trial,  but  we 
find  none  requiring  notice. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Searls,  C,  and  Britt,  C,  concurred. 

Por  the  reasons  given  in  the  foreging  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  McFarland,  J.,  Temple,  J. 


[Sac.  No.  256.    Department  Two.— January  4,  1898.] 

COUNTY  OF  KINGS,  Appellant,  v.  COUNTY  OP  TULAEB, 

B;espondent. 

Swamp  Laitds — ^TnxB  and  Control  of  State — ^Phooeeds  of  Sale — 
County  Swamp  Land  Fund — ^Tbust — Agency  fob  State. — The 
swamp  and  overflowed  lands  were  granted  to  the  state  by  the  act  of 
Congress  of  September  28,  1860,  and  the  title  was  thereby  vested 
in  the  state,  for  the  purpose  of  enabling?  it  to  reclaim  the  lands  by 
means  of  levees  and  drains ;  and  the  control  of  the  swamp  lands  and 
of  the  proceeds  of  their  sale  beinf?  in  the  state,  without  power  in 
anyone  but  the  United  States  to  question  the  disposal  made  of  the 
lands  or  their  proceeds,  no  person  and  no  county  has  any  control 
over  or  interest  in  either  lands  or  their  proceeds  except  as  the  state 
has  granted  it.  The  state  has  not  granted  any  swamp  lands  to  the 
counties  nor  any  funds  arising  from  the  sale  of  swamp  lands  there- 
in, and  the  establishment  of  a  swamn  land  fund  in  the  various  coun- 
ties where  swamp  land  districts  have  been  formed  was  the  creation 
by  the  state  of  a  trust  fund,  making  the  counties  and  county  officials 
mere  agencies  of  the  state,  used  by  it  in  carrying  out  the  purpose 
of  reclamation^  and  the  state  may  alter  or  amend  its  laws  relating 
to  the  subject  and  control  the  custody  of  the  fund  at  its  pleasure. 

X^ — Division  of  County — Custody  of  Swamp  Land  Fund — Action  by 
New  County  not  Maintainable. — Upon  the  division  of  a  county 
no  provision  has  been  made  by  law  for  any  change  in  the  custody 
of  the  swamp  land  fund  of  the  original  county;  and  it  cannot  be 
claimed  in  such  case  that  the  trust  has  failed  for  want  of  a  trustee, 
nor  is  there  any  ground  for  equitable  interposition,  but  the  legisla- 
ture is  the  appropriate  and  only  source  of  relief;  and  no  action  will 
lie  on  behalf  of  the  new  county  to  recover  a  share  of  such  fund. 


510  County  of  Kings  v.  County  op  Tulark.  [119  CaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    Stanton  L.  Carter,  Judge. 

The  facts  are  stated  in  the  opinion. 

M.  L.  Short,  and  H.  L.  Smith,  for  Appellant. 

P.  B.  Howard,  and  T.  E.  Clark,  for  Bespondent 

CHIPMAN,  C. — This  action  was  brought  by  plaintiff  to  re- 
cover $104,581.72,  the  proceeds  of  certain  swamp  and  overflowed 
and  lake  lands.  A  demurrer  to  the  amended  complaint  was  sus- 
tained, and,  plaintiff  declining  to  amend,  judgment  passed  for 
defendant,  from  which  this  appeal  was  taken.  Briefly  summar- 
ized, the  amended  complaint  sets  forth  that  plaintiff  county  was 
duly  organized  on  May  29,  1893,  and  embraced  certain  territory 
theretofore  within  the  boundaries  of  defendant  county ;  that  be- 
fore the  new  county  was  formed,  certain  swamp,  overflowed,  and 
lake  lands,  within  its  boundaries,  were  sold  to  sundry  persons, 
pursuant  to  laws  for  the  sale  thereof  within  this  state,  and  that 
the  purchase  price  has  been  paid  to  the  county  treasurer  of  Tu- 
lare county,  and  that  no  part  of  the  same  has  since  been  paid  to 
Kings  county,  or  to  any  person  for  its  use  or  benefit;  that  upon 
its  organization  Kings  county  "became  invested  with  the 
power  to  receive  into  its  custody  and  corporate  keeping  all 
the  swamp,  overflowed,  and  lake  lands  in  its  limits  which  were 
not  under  the  control  and  management  of  private  ownership :  and 
also  became  invested  on  said  twenty-ninth  day  of  May,  18S3,  with 
full  power  and  authority  to  take,  hold,  and  keep,  all  such  sums 
of  money  as  had  been  paid  into  the  treasury  of  said  Tulare  county 
for  any  and  all  lands  belonging  to  the  state  of  California,  as  well 
also  as  to  take  and  receive  from  said  county  of  Tulare  all  moneys 
of  every  character  and  description  as  has  ever  been  paid  in  any 
manner  in  to  the  said  treasury  of  said  Tulare  county  for  any  and 
all  swamp  and  overflowed  state  lands  of  any  and  every  kind,  .  .  . 
except  such  portions  of  said  money  for  said  lands  as  can  be  shown 
by  qaid  Tulare  county  to  have  been  paid  out  in  the  regular  forms 
and  manner  prescribed  by  the  laws  of  this  state  ...  to  parties 
legally  entitled  to  recover  the  same;^'  that  the  balance,  after 
making  all  legal  deductions,  now  held  by  said  Tulare  county  be- 
longing to  said  Kings  county,  amounts  to  the  sum  aforesaid; 
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that  the  claim  was  duly  presented  to  and  filed  with  the  clerk  of 
the  board  of  supervisors  of  said  Tulare  county  on  May  13,  1895, 
and  payment  was  refused. 

The  demurrer  is  upon  the  grounds :  1.  That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action ; 
and  2.  That  the  cause  of  action  is  barred  by  section  41  of  the 
County  Government  Act,  approved  March  24,  1893  (Stats.  1893, 
p.  363),  for  the  reason  that  the  claim  mentioned  in  the  com- 
plaint was  not  filed  with  the  clerk  of  the  board  of  supervisors  of 
Tulare  county  within  a  year  after  the  last  item  of  said  claim 
accrued,  and  because  the  whole  of  said  claim,  and  each  and 
every  item  thereof,  accrued  more  than  one  year  prior  to  its  pres- 
entation. 

As  in  our  opinion  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  it  is  not  necessary  to  consider 
the  other  groimds  of  demurrer. 

It  is  contended  by  appellant  that  the  swamp  land  fund  created 
by  the  purchase  price  of  the  swamp  and  overflowed  lands  of  the 
state  has  been  by  legislative  grant  donated  to  the  counties  in 
which  the  lands  sold  were  situated,  in  trust  for  the  replamation 
of  such  lands  and  for  the  owners  thereof;  that  the  county  in 
which  the  lands  are  situated  is  the  trustee  of  this  fund,  and 
that  the  act  creating  Kings  county  removed  the  county  of  Tu- 
lare as  trustee  of  the  fund  sued  for;  and  as  the  fund  can  only  be 
used  for  the  purposes  of  the  trust  by  order  of  the  board  of  su- 
pervisors of  the  coimty  in  which  the  lands  are  situated,  the  price 
of  which  created  the  fund.  Kings  county  can  maintain  this  ac- 
tion. 

Respondent  contends  that  the  money  claimed  by  appellant 
belongs  to  the  state  and  not  to  either  county ;  and,  if  it  ever  be- 
longed to  Tulare  county,  no  law  has  ever  been  passed  transfer- 
ring any  portion  of  it  to  Kings  coimty.  The  swamp  and  over- 
flowed lands  of  the  state  were  granted  to  it  by  act  of  Congress 
approved  September  28,  1850,  and  by  acts  amendatory  thereof. 
The  title  is  in  the  state.  The  purpose  of  the  grant  was  to  enable 
the  state  to  reclaim  the  lands  by  means  of  levees  and  drains. 
The  act  of  Congress  has  been  construed  by  the  supreme  court 
of  the  United  States  to  be  a  grant  to  the  state  of  full  power  to 
dispose  of  the  lands,  and  to  make  application  of  the  proceeds 
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80  far  as  necessary  to  secure  the  object  specified.  No  person  ex- 
cept the  United  States  can  question  the  disposal  made  of  these 
lands  or  their  proceeds  by  the  legislatures  of  the  several  states. 
(American  Emigrant  Co.  v.  Adam^  County,  100  TJ.  S.  61 ;  MylU 
Co,  V.  Railroad  Co.,  107  TJ.  S.  657 ;  Hagar  v.  Reclam^ion  DisL, 
111  U.  S.  701 ;  United  States  v.  Louisiana,  127  IT.  S.  182.)  The 
control  of  swamp  lands  and  the  proceeds  of  their  sale  being  in 
the  state,  no  person  and  no  county  has  any  control  over  or  in- 
terest in  ei-ther  the  lands  or  their  proceeds  except  as  the  state 
has  granted  it. 

The  state,  by  act  of  April  28,  1855  (Stats.  1856,  p.  189),  made 
provision  for  the  sale  of  these  lands  at  one  dollar  per  acre,  the 
money  to  be  paid  to  the  county  treasurers  of  the  counties  where 
the  land  was  located,  and  to  be  transmitted  to  the  state  treasury 
by  them. 

By  section  1  of  the  act  of  April  21, 1858  (Stats.  1858,  p.  198), 
the  proceeds  of  these  lands  sold  under  that  or  any  former  act 
were  to  be  paid  into  the  treasury  of  the  state  *'as  state  revenues 
and  credited  to  the  swamp  land  fund,  to  be  appropriated  for  the 
reclamation  of  said  lands  as  the  legislature  may  direct.^'  The 
purchaser  was  required  by  section  4  to  pay  to  the  county  treas- 
urer one  dollar  per  acre  for  the  lands  purchased,  and  take 
duplicate  receipts  and  have  them  recorded  in  the  office  of  bhe 
county  auditor,  who  should  send  a  copy  to  the  state  register. 

Section  6  of  the  act  required  the  county  treasurer  to  pay  over 
to  the  state  treasurer,  at  the  same  time  and  manner  as  "other 
state  revenues,'*  all  moneys  received  under  the  act,  and  send  to 
the  controller  the  names  of  all  purchasers,  number  of  survey, 
number  of  acres  purchased  and  amount  of  money  "to  be  credited 
to  the  swamp  land  fund.*'  Certificates  of  purchase  were  to  be 
issued  by  the  state  register. 

The  act  of  March  28,  1868  (Stats.  1868,  p.  50),  is  entitled 
"An  act  to  provide  for  the  management  and  sale  of  the  lands 
belonging  to  the  state.**  This  is  a  very  elaborate  statute  of  sev- 
enty-two sections,  and  is  divided  into  three  distinct  parts.  It  is 
practically  the  basis  of  our  present  state  land  system,  and  ap- 
pears to  have  repealed  all  previous  acts.  The  scheme  of  reclamA- 
tion  of  swamp  and  overflowed  salt  marsh  and  tide  lands,  sub- 
stantially as  it  exists  to-day,  was  there  developed.    Most  of  its 
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provisions  relating  to  reclamation  have  found  their  way  into  the 
Political  Code  now  in  force.  Upon  the  register  was  devolved 
the  duty  "to  keep  separate  and  distinct  accounts  and  records  in 
relation  to  each  class  of  lands  to  which  the  state  is  or  may  be 
entitled/' 

Section  23  of  the  act  required  all  certificates  of  location  of  all 
state  lands  to  be  presented  to  the  county  treasurer,  and  it  was 
made  his  duty  to  receive  the  amount  paid  in  full  or  in  part,  and 
the  certificate  was  also  required  to  be  presented  to  the  county 
auditor,  who  was  required  to  charge  the  amount  paid  to  the 
county  treasurer. 

Sections  24  and  25  required  the  county  treasurer  to  report 
monthly  to  the  state  register  all  moneys  received,  names  of  pur- 
chaser, etc.,  and  at  the  end  of  each  quarter  to  report  to  the  state 
controller  the  amount  received  from  each  class  of  lands;  this  re- 
port was  to  be  sent  to  the  register  by  the  controller,  and  if  re- 
ported correct  by  the  register,  the  controller  was  to  settle  with 
the  coimty  treasurer,  "provided,  that  the  county  treasurer  shall 
retain  in  his  own  hands  all  moneys  arising  from  the  sale  of 
swamp  and  overflowed  land,  and  shall  place  the  same  to  the 
credit  of  a  fund  to  be  known  as  the  'swamp  land  fund'  of  the 
county,  and  the  same  shall  be  subject  to  the  orders  of  the  board 
of  supervisors,  except  as  may  be  hereinafter  provided.'' 

Section  47  provided  for  the  transfer  of  the  fund  then  in  the 
state  treasury  to  the  several  counties,  and  the  county  auditor 
and  treasurer  were  directed,  "under  direction  of  the  board  of 
supervisors,  to  place  said  assets  on  their  books  to  the  credit  of 
the  proper  swamp  land  district  fund." 

By  the  provisions  of  this  act,  and  of  certain  acts  next  to  be 
noticed,  appellant  claims  that  the  state  granted  '^the  proceeds  of 
the  sales  of  these  lands  to  the  county  in  which  they  are  situated, 
to  hold  in  trust  for  the  reclamation  of  the  lands  under  the  sys* 
tern  provided  by  the  state,  or  for  the  owner  of  the  land  if  he 
reclaims  it  by  his  own  labor  and  means."  One  of  the  acts  upon 
which  appellant  further  relies  is  the  act  of  March  28,  1874 
(Stats.  1873-74,  p.  770),  entitled,  "An  act  to  provide  for  the 
proper  distribution,  in  the  several  county  treasuries,  of  funds 
existing  from  the  sale  of  swamp  lands."  The  first  section  directs 
the  board  of  supervisors,  in  counties  where  a  swamp  land  dis- 
CXIX.  CAi.— 33 
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trict  maj  be  organized,  upon  the  application  of  a  party  inter- 
ested, to  '^direct  the  auditor  and  treasurer  to  set  apart  from  the 
swamp  land  fund,  in  the  county  treasury,  all  the  moneys  wfaicli 
has  been  or  may  hereafter  be  received  in  payment  of  principal 
and  interest  in  such  lands,  as  a  fund  to  the  credit  of  such  dis- 
trict, except  such  money  as  may  have  been  previously  expended 
for  the  benefit  of  land  within  the  district/'  Section  2  of  the  act 
directs  that  the  money  in  the  district  fund  ^^shall  be  paid  out 
only  for  the  purpose  of  reclaiming  said  land,  or  to  the  owners 
of  such  land  after  reclamation,  as  now  provided  by  law/*  The 
remaining  portion  of  the  act  relates  to  certain  deductions  to  be 
made  for  money  expended  before  payment  to  the  owner  of  any 
of  this  fund. 

The  act  of  March  31,  1891  (Stats.  1891,  p.  243),  relied  upon, 
is  entitled  "An  act  providing  for  the  payment  of  all  moneys  in 
the  state  treasury,  to  the  credit  of  swamp  land  district  funds, 
to  the  treasuries  of  the  counties  wherein  the  said  swamp  land 
districts  are  situated,  and  to  provide  for  the  control  of  the  same 
by  the  auditor  and  treasurer  of  said  counties;  and  prescribing 
the  duties  of  the  controller  and  treasurer  in  relation  thereto." 
The  title  of  this  act  explains  its  purpose,  which  was  to  transfer 
funds  then  in  the  state  treasury.  Presumably,  when  this  act 
was  passed,  some  of  this  swamp  land  money  had  found  its  way 
into  the  state  treasury,  and  this  act  was  to  put  it  into  the  county 
treasuries.  Previous  law  had  done  this,  and  why  this  act  be- 
came necessary  we  are  not  advised,  but  it  did  not  provide  for  an 
adjustment  between  counties  of  fimds  already  in  their  treasuries, 
nor  does  it  contain  any  words  of  grant  or  donation  to  the  coun- 
ties. The  general  law  now  governing  the  subject  is  to  be  found 
in  the  Political  Code,  title  VIII,  article  II,  chapter  1,  which, 
with  the  several  general  laws  or  parts  of  the  same  as  remain  in 
force,  forms  the  statute  law  on  the  subject. 

It  is  clear  from  an  examination  of  these  various  laws  that  the 
state  has  never  parted  with  its  title  to  swamp  lands  to  the  coun- 
ties. The  title  under  all  laws  passes  directly  to  the  purchaser 
from  the  state.  The  only  question  is  as  to  the  disposition  made 
by  the  state  of  the  proceeds  of  the  sale.  The  uniform  price  for 
these  lands  has  been  one  dollar  per  acre.  The  state  has  never 
undertaken  to  profit  by  the  sale.    The  purpose  of  the  grant  to 
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the  state — ^to  wit,  the  reclamation  of  the  lands — seemfl  to  have 
been  the  governing  principle  of  their  disposition  and  manage- 
ment. 

Certain  results  of  the  grant  of  swamp  and  overflowed  lands 
to  the  state,  and  of  our  legislation  respecting  those  lands,  seem 
clear  enough,  to  wit,  the  grant  was  for  the  purpose  of  securing 
their  reclamation;  the  state  has  never  deviated  from  a  consist- 
ent course  of  legislation  to  attain  that  purpose;  the  state  has 
always  retained  the  absolute  control  and  ownership  of  the  lands 
and  has  itself  given  the  evidences  of  title  when  sold  to  purchas- 
ers; the  state  in  the  earlier  legislation  required  the  proceeds  of 
sale  to  be  paid  to  state  ofQcials  and  to  be  retained  by  them  in 
their  custody,  although  county  oflScials  were  made  use  of  as 
agencies,  and,  as  in  the  sale  of  other  state  lands,  to  receive  and 
transmit  the  moneys  paid  by  purchasers.  Later,  the  moneys 
paid  by  purchasers,  and  the  moneys  derived  from  assessments 
levied  for  reclamation  purposes,  were  paid  to  the  county  of- 
ficials and  retained  by  them  to  be  placed  in  a  fund  called  the 
"swamp  and  overflowed  land  fund."  By  the  act  which  inaugu- 
rated this  change  it  was  also  provided  that  all  such  moneys  in 
the  state  treasury  should  be  transferred  to  the  several  counties 
where  swamp  land  districts  had  been  formed  to  be  placed  in 
this  same  swamp  land  fund. 

The  state  has  ceased  to  be  the  immediate  custodian  of  the 
fund,  but  there  is  nothing  in  any  act  that  confers  upon  any 
county  any  property  right  in  or  to  this  fund,  and  there  is  noth- 
ing in  any  act  from  which  it  may  be  inferred  that  the  state  has 
relinquished  its  right  of  legislative^  control  over  it,  or  has  re- 
nounced or  transferred  its  trust.  The  scheme  of  reclamation 
provided  by  the  legislature  involved  much  detail  and  made  it 
necessary  for  the  owners  of  the  land  to  have  frequent  communi- 
cation with  the  officials  controlling  the  fimd,  and  hence,  both 
as  matter  of  convenience  to  the  landowner  and  to  facilitate  the 
purpose  of  the  grant  to  the  state,  the  fund  was  placed  in  the 
county  treasuries.  In  a  certain  but  very  limited  legal  sense,  it 
was  a  trust  and  the  fund  a  trust  fund,  but  not  differing  from 
other  trusts  that  may  be  said  to  be  imposed  upon  counties  and 
county  oflScials  by  legislative  direction  relating  to  other  matters 
of  local  government  and  local  administration. 
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Under  the  code  provisions,  the  county  treasurer  mnst  now,  as 
he  was  under  all  laws  required  to  do,  forward  monthly  reports 
of  all  moneys  received  for  sales  of  all  state  lands;  at  the  end 
of  each  quarter  he  must  report  to  the  controller  "the  sum  which 
has  been  received  from  each  class  of  land'^;  these  reports  must 
be  examined  and  certified  to  be  correct  by  the  register,  where- 
upon the  county  treasurer  must  make  his  settlement  with  the 
controller  and  pay  over  all  moneys,  etc.,  except  he  '*must  retain 
all  moneys  arising  from  the  sale  of  swamp  and  overflowed  lands 
and  place  the  same  to  the  credit  of  a  fund  known  as  the  ^swamp 
land  fund'  of  the  county."  (Pol.  Code,  sees.  3422-3426.)  Exami- 
nation of  section  3474,  and  the  following  sections,  will  show 
that,  while  the  reclamation  is  carried  on  immediately  imder 
supervision  of  the  boards  of  supervisors,  reports  of  the  work  must 
be  made  to  the  register,  and  it  is  through  this  ofl&cer  credit  is 
given  to  the  purchaser  for  his  payments  made.  The  county  of- 
ficial machinery  and  county  officials,  as  agencies  of  the  state, 
have  been  and  are  being  used  in  carrying  out  the  original  pur- 
pose in  the  mind  of  Congress.  {Edwards  v.  Estell,  48  Cal.  194.) 
There  is  nowhere  to  be  found  in  any  of  the  various  acts  relat- 
ing to  these  lands  any  legislative  donation  of  this  fund  or  grant 
in  trust  or  otherwise  as  claimed  by  appellant.  The  state  has 
done  no  more  than  to  call  to  its  aid,  in  administering  the  con- 
gressional grant,  the  various  counties  where  the  land  is  situated, 
and  the  state  may  after  or  amend  any  of  its  laws  relating  to  the 
subject,  and  may  reclaim  the  custody  of  the  fund  not  already 
disposed  of  under  the  law  at  its  pleasure.  (Kimball  v,  Reclamor 
Hon  Fund  Com.,  45  Cal.  344.)  WHien  Kings  county  was  or- 
ganized, the  fund  was  in  the  custody  of  the  proper  officials  of 
Tulare  county,  and  the  only  debatable  question  here  is :  Did  the 
act  creating  Kings  county  transfer  or  has  any  act  authorized  the 
transfer  of  this  fund  to  Bangs  county? 

Section  15  of  the  act  creating  Kings  county  authorized  it  to 
collect  unpaid  taxes  assessed  upon  lands  within  its  boundaries. 

Section  16  authorized  it  to  receive  and  Tulare  county  to  pay 
over  the  proportion  of  the  school  fund  to  which  it  was  entitled, 
and  also  its  share  of  the  road  ftind. 

There  was  no  provision  for  the  transfer  or  payment  to  Kings 
coimty  of  any  other  fund  or  part  thereof.  There  is  no  mention 
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made  of  the  swamp  land  fund  and  nothing  in  the  act  to  justify 
us  in  holding,  as  is  claimed  by  appellant,  that  "the  act  removed 
Tulare  county  as  trustees  of  the  fund  sued  for." 

On  March  23,  1893,  the  day  following  the  Eangs  county  act, 
an  act  was  passed  (Stats.  1893,  p.  235)  entitled  "An  act  to  trans- 
fer certain  moneys  from  one  county  to  another,  when  a  new 
county  has  been  formed  and  organized."  By  this  act  a  transfer 
was  directed  of  all  moneys  standing  to  the  credit  of  any  road  or 
school  district,  "the  territory  comprising  which  has  been  segre- 
gated from  such  old  county,  and  which  is  included  in  the  bound- 
aries of  such  new  county." 

Section  4  of  the  act  provided  as  follows :  "A  compliance  with 
the  provisions  of  this  act  shall  be  a  full  and  complete  settlement 
of  all  demands  which  the  new  county  had  against  the  old  county 
or  cotinties." 

We  have  been  unable  to  find  any  general  law  or  special  act, 
and  none  has  been  pointed  out,  giving  express  authority  for 
transferring  this  fund.  We  do  not  think  the  authority  can  be 
derived  from  the  general  laws  relating  to  the  ftind.  They  do 
not  seem  to  have  contemplated  the  division  of  counties  and  the 
possible  shifting  of  reclamation  districts  in  whole  or  in  part 
from  one  county  to  another.  It  is  true  that  the  law  as  it  now 
stands  would  seem  to  compel  owners  of  swamp  lands  situated  in 
Kings  county  to  go  to  Tulare  county  to  have  the  business  of 
their  reclamation  districts  settled  and  adjusted,  while  literally 
the  law  directs  them  to  go  to  the  oflBcers  of  their  own  county 
who  are  impotent  to  aid  them. 

It  may  be  that  to  preserve  the  harmony  of  the  system  this 
fund  now  in  the  custody  of  Tulare  county,  so  far  as  it  has  been 
derived  from  lands  situated  within  the  present  boundaries  of 
Kings  county,  should  be  transferred  to  the  latter  county.  To 
do  this  some  adjustment  of  accounts  between  reclamation  dis- 
tricts would  be  necessary  because  of  the  interlapping  of  present 
boundaries  of  districts  so  as  to  leave  parts  of  the  lands  of  a  dis- 
trict in  both  counties.  There  is  no  allegation  in  the  complaint 
that  the  lands  claimed  to  be  swamp  and  overflowed  lands  now 
situated  in  Kings  county  form  one  or  more  reclamation  districts 
separate  from  any  district  existing  in  Tulare  county.  The  infer- 
ence to  be  drawn  from  the  complaint  is,  that  the  reclamation 
districts  now  existing   embrace   lands   in  both   counties.      We 
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think  the  whole  subject  is  one  exclusively  with  the  legislature, 
and  is  not  one  of  judicial  cognizance,  in  the  absence  of  express 
legislative  authority  given  to  the  courts  to  take  jurisdiction  of 
it. 

We  do  not  think  the  complaint  presents  the  case  of  a  trost 
about  to  fail  for  want  of  a  trustee,  as  appellant  claims;  nor  does 
there  appear  to  be  any  ground  for  equitable  interposition.  The 
legislature  is  the  appropriate  and  only  source  of  relief.  (See 
Tulare  County  v.  Kings  County,  117  Cal.  195 ;  and  cases  there 
cited,  for  a  discussion  of  the  general  principles  governing  the 
disposition  of  property  upon  the  division  of  a  county.) 

We  think  that  the  demurrer  was  properly  sustained,  and  there- 
fore recommend  that  the  judgment  be  affirmed. 

Belcher,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
ifl  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple^  J. 


[8.  F.  No.  139.     In  Bank.— January  4,  1898.] 

C.  B.  RODE  et  al.,  Appellants,  v.  JOHN  D.  SIEBE,  Assessor, 
etc..  Respondent. 

Taxation — ^Assessment  of  Personal  Pbofertt — Collection  bt  Asses- 
sob — Validity  or  Statute — Constitutional  Law. — ^The  statute  re- 
quiring the  assessor  to  collect  the  taxes  assessed  upon  personal  prop- 
erty at  the  time  of  the  assessment,  upon  the  basis  of  the  levy  of  the 
previous  year,  where  the  taxes  are  not  secured  by  lien  upon  real 
estate,  with  a  provision  for  remission  of  any  excess  in  the  levy,  is 
constitutional  and  valid,  and  neither  conflicts  with  article  XIII  of 
the  constitution,  requiring  property  to  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by  law,  nor  with  subdivisioa 
10  of  section  26  of  article  IV,  which  prohibits  the  legislature  from 
passing  local  or  special  laws  for  the  assessment  or  collection  of 
taxes.     [Van  Fleet,  J.,  and  Harrison^  J.,  dissenting.] 

m. — ^Hardship  not  to  be  Considered. — ^The  fact  that  a  law  may  woilc 
hardship  in  extreme  cases  cannot  be  considered  in  detennining  its 
validity. 

Id. — Special  Leolslation — General  Law— <}LAssincATioN — Sicubed 
AND  Unsecured  Taxes. — The  distinction  between  secured  and  unse- 
cured taxes  is  intrinsic,  and  lustifles  a  classification  based  ther^ 
upon;  and  a  law  providing  for  the  coUection  of  unsecured  taxes  up- 
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on  personal  property  at  a  different  time  and  in  a  different  manner 
from  the  collection  of  taxes  upon  personal  property,  which  are  se- 
cured by  lien  upon  real  estate,  is  ^neral  and  uniform  in  its  operar 
tion,  and  is  not  a  special  law  for  the  collection  of  taxes  within  the 
meaning  of  the  constitution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.   Edward  A.  Belcher,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  H.  Levy,  for  Appellants. 

Naphtaly,  Friedenrich  &  Ackerman,  W.  F.  Fitzgerald,  Attor- 
ney General,  and  W.  H.  Anderson,  Assistant  Attorney  General, 
for  Bespondent. 

BEATTY,  C.  J.— The  defendant  is  assessor  of  the  city  and 
<;ounty  of  San  Francisco.  The  plaintiflEs  are  residents  of  San 
Francisco,  and  in  March,  1896,  in  response  to  defendants  de- 
mand, made  a  return  showing  that  they  were  owners  of  per- 
gonal property  in  said  city  and  county  subject  to  taxation  for 
the  ensuing  fiscal  year,  but  owned  no  real  property.  The  de- 
fendant assessed  their  personal  property,  and  on  May  20,  1895, 
demanded  payment  of  the  tax,  amounting,  at  the  rate  of  the  tax 
levy  for  the  previous  year,  to  seventy-one  dollars  and  seventy- 
three  cents,  and  threatened,  in  case  of  their  refusal  to  pay,  to 
seize  and  sell  enough  of  said  property  to  make  the  amount  due. 
To  restrain  such  threatened  seizure  and  sale  this  action  was  be- 
gun. The  superior  court  denied  the  injunction  and  plaintiffs 
appeal. 

It  is  conceded  that  the  proceedings  of  the  assessor  were  sanc- 
tioned by  the  express  provisions  of  the  statute,  but  it  is  con- 
tended that  a  statute  which  authorizes  the  collection  of  taxes  on 
personal  property  not  secured  by  lien  on  real  property,  before 
equalization,  before  levy  for  the  year  and  before  the  beginning 
of  the  fiscal  year  to  which  they  belong,  is  unconstitutional  in 
those  particulars,  and  to  that  extent  unenforceable. 

The  specific  objection  to  the  law  is  that  it  violates  the  consti- 
tutional requirement  as  to  uniformity  of  all  general  laws,  and 
especially  of  laws  relating  to  taxation. 

It  will  not  be  necessary,  in  order  to  indicate  the  position  of 
appellants  to  cite  the  various  sections  of  our  revenue  law  to  which 
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reference  has  been  made  in  the  argument.  It  is  suflSeient  to  say 
that  under  the  constitution  and  laws  of  California  the  fiscal  year 
begins  on  the  1st  of  July  and  ends  on  the  30th  of  June.  The 
taxes  for  each  fiscal  year  accrue  on  the  1st  Monday  in  March  pre- 
ceding its  commencement,  and  become  a  lien  from  that  date  upon 
the  real  property  of  the  respective  tax  payers.  Where  the  real 
property  of  a  tax  payer  is  sufficient  to  secure  the  payment  of  all 
his  taxes  upon  his  personal  property  as  well  as  upon  the  realty  it- 
self he  is  not  required  to  pay  the  tax  before  the  end  of  November; 
prior  to  which  time  the  board  of  supervisors  first,  and  the  state 
board  of  equalization  afterward,  equalize  the  assessments,  and 
then  establish  the  rates  for  state  and  county  purposes,  according 
to  which  the  tax  is  to  be  levied.  But  where  a  tax  payer  has  no 
real  property,  or  none  sufficient  to  secure  the  payment  of  his 
taxes,  the  assessor  is  required  to  collect  them  at  the  time  of  mak- 
ing his  assessment,  and  in  case  of  failure  to  pay  to  sell  sufficient 
of  the  property  of  the  delinquent  to  make  the  amount  of  the  tax 
with  costs.  As  this  collection  must  be  enforced  before  the  meet- 
ing of  either  board  of  equalization  and  before  the  rate  for  the 
ensuing  year  is  ascertained  and  the  levy  made,  it  is  provided  that 
it  shall  be  made  according  to  the  rate  levied  the  previous  year, 
and  as  this  may  be,  and  generally  is,  greater  or  less  than  the  sub- 
sequent levy  for  the  current  year,  provision  is  made  for  refunding 
to  the  tax  payer  any  excess  in  the  collection,  and  for  the  payment 
by  him  of  any  deficiency. 

It  is  of  course  undeniable  that  the  citizen  who  by  the  provi- 
sions of  this  law  is  compelled  to  pay  his  taxes  six  months  sooner 
than  others  are  required  to  pay  on  the  same  kind  of  property  is 
under  the  disadvantage  of  being  deprived  of  the  use  of  his  money 
for  a  longer  period  than  other  owners  of  personal  property,  and 
it  is  easy  to  put  extreme  cases — as  counsel  have  done — ^in  which 
real  hardship  would  result.  But  it  would  be  equally  easy  to 
imagine  extreme-  cases  in  which  honest  tax  payers,  whose  taxes 
are  perfectly  secured  by  lien  upon  their  real  property,  would  suf- 
fer great  injustice  by  the  removal  of  personal  property  from  the 
jurisdiction  between  the  1st  of  March,  when  taxes  accrue,  and  the 
end  of  November,  when  secured  taxes  become  delinquent.  The 
validity  of  a  law  is  not  to  be  tested,  however,  by  its  application 
to  extreme  cases  involving  the  assumption  of  grossly  arbitral' 
violation  of  their  duties  by  public  officers.     If  every  law  were  de- 
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clared  unconstitutional  which  by  the  application  of  such  a  test 
could  be  shown  capable  of  working  injustice,  we  should  have 
very  few  laws  left. 

As  to  the  actual  working  of  this  particular  law,  we  know  that 
it  has  been  in  operation  in  this  state^  outside  of  San  Francisco, 
for  almost  forty  years,  and  that  its  validity  has  never  before  been 
drawn  in  question.  This  could  scarcely  have  happened  if  its 
operation  was  oppressive  or  unjust. 

These  arguments,  therefore,  must  be  put  aside,  and  the  law 
considered  with  reference  to  the  different  clauses  of  the  constitu- 
tion which  it  is  supposed  to  violate. 

1.  It  is  said  to  violate  section  1  of  article  XIII,  which  provides 
that :  "All  property  in  the  state  not  exempt  under  the  laws  of 
the  United  States  shall  be  taxed  in  proportion  to  its  value  to 
be  ascertained  as  provided  by  law.^^ 

There  is  nothing  in  the  revenue  law  which  is  inconsistent  with 
this  provision,  imless  it  is  the  requirement  that  unsecured  taxes 
must  be  paid  at  the  time  of  assessment,  thereby  causing  the  tax 
payer  to  lose  the  use  of  his  money  longer  than  other  tax  payers 
do.  As  to  the  right  of  equalization,  that  is  not  taken  away  by  a 
previous  collection  of  the  tax;  and  if  the  assessment  is  reduced 
by  either  board  of  equalization,  the  excess  over  the  true  amount 
of  the  tax  is  refunded.  The  same  is  true  as  to  the  rate.  If  the 
levy  for  the  previous  year  is  larger  than  the  levy  for  the  .current 
year  the  excess  is  refunded.  In  the  end  all  tax  payers  are  taxed 
uniformly  upon  their  duly  equalized  assessments,  and  it  remains 
only  to  inquire  whether  there  is  such  an  intrinsic  differonco  l)* 
tween  secured  and  unsecured  taxes  as  to  justify  the  legislature 
in  making  different  regulations  as  to  the  time  of  their  collec- 
tion. 

The  clause  of  the  constitution  which  is  supposed  to  preclude 
such  a  difference  of  regulation  is  subdivision  10  of  section  25  of 
article  IV,  which  prohibits  the  legislature  from  passing  local 
or  special  laws  for  the  assessment  or  collection  of  taxes. 

This  law  is  not  a  local  law,  and  it  is  not  special  if  the  classifi- 
tion  which  it  makes  is  based  upon  intrinsic  differences  requiring 
different  regulations. 

That  there  is  such  intrinsic  difference  between  secured  and  un- 
secured taxes  seems  to  me  self-evident.  The  object  of  tlio  consti- 
tution is  to  make  the  burden  of  taxation  equal  in  proportion  to 


522  Bode  i;.  Siebe.  [119  Cal. 

the  value  of  all  taxable  property.  To  accomplish  this  object,  it 
is  not  only  necessary  that  assessments  should  be  duly  made  and 
equalized,  and  the  rate  levied  uniformly,  but  measures  must  be 
taken  to  secure  the  collection  from  all  alike.  The  law  imposes 
upon  real  estate  a  lien  dating  from  the  first  Monday  in  March 
of  every  year  for  all  taxes  levied  upon  the  owner  for  the  ensuing 
fiscal  year.  It  makes  such  taxes  perfectly  secure  by  a  lien  upon 
immovable  property,  and  the  burden  of  this  lien  is  in  many  in- 
stances an  inconvenience  and  disadvantage  to  the  owner.  If  the 
owner  of  personal  property  has  no  real  property  to  secure  the 
payment  of  his  taxes,  must  the  state  leave  him  for  more  than  six 
months  at  liberty  to  remove  himself  and  his  property  without 
its  jurisdiction,  and  risk  the  loss  of  the  tax  altogether,  to  the  pre- 
judice of  those  whose  taxes  are  secured?  Either  it  must  do  so 
or  it  may  collect  the  tax  at  once,  or  take  the  propertv  into  »♦» 
possession  and  thus  secure  the  only  lien  to  which  personal  prop- 
erty may  be  subjected.  These  considerations  make  it  clear  that 
there  is  a  difference  between  secured  and  unsecured  taxes  which 
justifies  the  classification  which  the  legislature  has  made,  and 
leaves  the  law  entirely  free  from  objection  on  the  ground  that  it 
is  not  general  and  uniform. 

The  other  objections  stated  by  counsel  have  not  been  pressed, 
and  we  think  them  wholly  without  merit. 

Judgment  affirmed. 

Henshaw,  J.,  Temple,  J.,  Garoutte,  J.,  and  McFarland,  J^ 
concurred. 

VAN  FLEET  J.,  dissenting. — I  dissent.  In  my  judgment, 
the  provisions  of  the  act  in  question  clearly  violate  the  constitu- 
tional rule  that  "all  property  shall  be  taxed  in  proportion  to  its 
value."  (Const.,  art.  XIII,  sec.  1.)  This  provision  is  not  satis- 
fied by  an  equal  assessment  merely.  Taxation  consists  in  the  pay- 
ment of  taxes,  and  if  the  operation  of  the  statute  is  such  as  to 
make  one  person  or  one  kind  of  property  pay  more  in  proportion 
to  value  than  other  persons  or  property,  such  a  statute  must  be 
void. 

Under  the  operation  of  this  law,  the  owner  of  personal  prop- 
erty not  owning  any  real  estate  is  forced  to  pay  his  tax  many 
months,  perhaps  nearly  a  year,  before  those  owning  real  estate 
are  required  to  pay  their  taxes  on  personal  property*  He  is,  there- 
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fore,*  compelled  to  lose  the  interest  on  his  money  for  that  time. 
Obviously,  the  state  has  no  more  right  to  deprive  a  man  of  the 
use  of  his  money  than  it  has  to  deprive  him  of  the  money  itself. 
The  result  is,  that  he  has  to  pay  more  than  others  on  the  same 
valuation — the  difference  being  measured  by  the  value  of  the 
use  of  the  money  during  the  period  in  which  the  others  are  not 
required  to  pay. 

This  constitutional  rule  is  further  violated  by  this  legislation 
because  the  ''value'*  in  proportion  to  which  the  taxation  is  to  be 
laid  is  ''to  be  ascertained  as  provided  by  law/'  and  such  ascer- 
tainment has  not  been  completed  when  the  tax  is  required  to  be 
paid.  The  provisions  of  the  statute  concerning  equalization  make 
no  exception  as  to  any  kind  of  property,  and  none  could  constitu- 
tionally be  made.  (Const.,  art.  IV,  sec.  26,  subds.  10,  33.)  The 
right  of  any  tax  payer  to  have  his  assessment  reduced,  if  too 
high,  is  therefore  perfect;  and  until  the  opportunity  therefor  has 
been  afforded  the  tax  payer,  the  value  has  not  been  "ascertained 
as  provided  by  law.''  In  any  particular  case  the  assessment  of 
personal  property  made  by  the  assessor  may  be,  and  not  infre- 
quently is,  much  too  high,  and  is  reduced  by  the  board  of  equali- 
zation; yet  the  owner,  if  not  also  owning  reaf  property,  is  com- 
pelled to  pay  a  tax  based  on  this  excessive  valuation.  He  is, 
therefore,  taxed  in  excess  of  his  proportionate  amount. 

It  is  said  that  the  excess,  if  any,  will  be  ultimately  returned  to 
the  tax  payer;  but  this  is  no  answer.  For,  first,  he  is  deprived 
of  the  use  of  the  money  which  the  state  has  thus  imjustly  taken 
from  him,  and  loses  the  interest  thereon.  Moreover  (and  this  is 
no  light  consideration),  a  person  who  could  pay  the  proper 
amount  of  tax  may  be  wholly  imable  to  pay  the  excessive  amount 
thus  demanded,  and  is,  therefore,  forced  either  to  sell  his  prop- 
erty on  the  spot,  perhaps  at  a  ruinous  sacrifice,  or  to  submit  to 
a  seizure  and  sale  by  the  assessor  at  still  greater  loss  aggravated 
by  penalties  and  costs.  By  this  process  he  is  certainly  taxed  in 
effect  at  a  higher  rate  than  other  persons,  and  the  statute  as  to 
him  has  not  a  uniform  operation. 

the  system  provided  by  these  provisions  is  also  open  to  the 
simliar  objecton  that  the  property  owner  is  required  to  pay  his 
tax  before  even  the  rate  of  taxation  has  been  ascertained.  He  is 
required  to  pay  on  the  basis  of  the  levy  for  the  preceding  year; 
and  while  this  may  be  lower  than  the  rate  which  may  be  levied 
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for  the  current  year,  it  may  also  be  much  higher.  In  the  latter 
case  the  tax  payer  is  required  to  pay  to  the  state  a  sum  in  excess 
of  his  proportionate  share,  and  he  is  deprived  of  the  use  of  the 
money  represented  by  such  excess  for  many  months,  and  in 
many  cases  is  compellel  to  resort  to  onerous,  and  for  a  poor 
man  expensive,  proceedings  to  collect  it. 

It  is  contended  that  this  legislation  is  based  on  a  classification 
which  the  legislature  is  competent  to  make.  But  if  this  were  so, 
it  would  not  help  the  case.  The  legislature  has  no  power  by  any 
process  of  classification  to  tax  any  person  or  any  kind  of  prop- 
erty, except  in  proportion  to  the  value  of  the  property. 

But  the  supposed  classification  is  in  itself  arbitrary  and  in- 
valid. Personal  property  might  be  said  to  constitute  a  class,  as 
distinguished  from  real  property,  and  the  legislature  might  per- 
haps make  such  differences  in  the  rules  for  the  taxation  of  these 
different  classes  as  should  legitimately  follow  from  the  inherent 
difference  between  them.  But  the  classification  here  attempted 
is  not  based  upon  any  difference  in  the  property  itself,  or  even 
in  its  situation.  What  has  been  undertaken  is  to  prescribe  one 
rule  for  the  taxation  of  personal  property  when  owned  by  one 
person,  and  a  different  rule  for  the  taxation  of  precisely  similar 
property  when  owned  by  another  person.  Such  a  classification 
the  legislature  has  no  power  to  make.  {Pasadena  v,  Stimson,  91 
Cal.  238,  251;  Ex  parte  Frank,  52  Cal.  608;  28  Am.  Bep.  642.) 

It  is  said  that  unless  some  such  distinction  be  made  much 
property  will  escape  taxation.  This,  if  true,  would  not  entitle 
the  legislature  to  overstep  its  constitutional  power.  But  the  sug- 
gestion is  not  necessarily  true.  It  would  be  quite  possible  to 
frame  a  system  operating  equally  upon  all,  in  which  no  such  re- 
sult would  necessarily  follow;  and,  in  fact,  for  more  than  thirty 
years  such  a  system  prevailed  in  San  Francisco,  and  it  was  never 
claimed,  so  far  as  I  am  aware,  that  personal  property  taxes  were 
not  collected  as  closely  there  as  in  the  other  counties  of  the 
state. 

It  is  also  said  that  this  system  has  been  substantially  in  force 
in  this  state  since  a  very  early  period,  and  that  there  is,  there- 
fore, a  strong  presumption  of  its  constitutionality.  It  must  be 
remembered,  however,  that  during  the  greater  portion  of  the 
time  it  was  not  in  force  in  the  city  and  county  of  San  Francisco, 
wherein  a  very  large  proportion  of  all  the  taxes  are  paid.  Thiii 
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system  presses  most  heavily  on  the  poor — ^the  class  which  is  the 
least  able  to  undertake  legal  contests — and  by  far  the  greater 
proportion  of  the  poor  are  in  a  large  city  like  San  Francisco.  In 
the  interior  counties  the  number  of  persons  coming  under  the  op- 
eration of  this  law  is  very  small.  Most  of  them  are  too  poor  to  re- 
sist the  law,  and  others  have  been  restrained  perhaps  by  the  senti- 
ment that  it  is  not  patriotic  to  refuse  to  pay  taxes.  Under  such 
circumstances,  the  fact  that  the  question  has  not  previously  been 
mooted  can  have  no  great  foree. 

This  whole  system,  it  seems  to  me,  presents  an  instance  of 
the  most  vicious  kind  of  discrimination  known  to  the  law — ^a  dis- 
crimination against  the  poor.  It  would  be  much  better  if  such 
a  thing  were  necessary,  that  the  state  should  lose  some  small  por- 
tion of  its  revenue  than  that  it  should  wring  it  by  questionable 
means  out  of  those  least  able  either  to  endure  or  to  resist  such 
exactions.  For  this  reason,  if  for  no  other,  it  is  the  duty  of 
courts  to  jealously  scrutinize  such  a  discriminating  system,  and 
to  unhesitatingly  condemn  it  imless  a  clear  constitutional  war- 
rant for  its  exercise  be  made  to  appear.  In  my  judgment  no  such 
warrant  can  be  found  under  the  constitution  of  this  state. 

I  think  the  judgment  should  be  reversed. 

HARRISON",  J.,  dissenting. — I  also  dissent  from  the  judg- 
ment of  the  majority  of  the  court  upon  the  following  considera- 
tions, as  well  as  for  the  reasons  expressed  in  the  opinion  of  Mr. 
Justice  Van  Fleet: 

The  provisions  of  section  3820-3824  of  the  Political  Code  are, 
in  my  opinion,  totally  at  variance  with  the  constitutional  rights 
of  the  citizen.  By  these  sections  the  assessor  is  authorized  to 
assess  and  summarily  sell  the  property  of  any  person  "when  in 
his  opinion^'  the  person  does  not  own  sufficient  real  property 
within  the  coimty  to  secure  the  payment  of  his  taxes.  Under  this 
provision,  an  assessor  has  the  unrestricted  power  to  exercise  fa- 
voritism or  antagonism  toward  the  person  to  be  assessed.  It  does 
not  affect  the  principle  whether  the  power  is  so  exercised  or  not 
— ^the  fact  that  it  may  be  used  as  a  cover  to  an  unfair  assessment 
is  IJie  test  of  the  right  of  the  legislature  to  confer  the  power. 
Under  the  principles  of  the  constitution  of  this  state,  the  sover- 
eign power  of  taxation  cannot  be  intrusted  to  the  arbitrary  will 
of  any  individual;  and  it  is  equally  immaterial  to  the  question 
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that  the  person  assessed  may  subsequently  obtain  redress  for  any 
abuse  of  this  power.  The  state  can  by  this  mode  no  more  de- 
prive the  citizen  of  his  property  for  six  months  than.it  can  take 
it  from  him  entirely.  In  either  case  his  property  is  taken  with- 
out due  process  of  law.  Under  the  authority  thus  given,  one's 
property,  which  in  reality  is  not  of  greater  value  than  five  hun- 
dred dollars,  may  be  assessed  at  five  thousand  dollars,  and  the 
very  property  so  assessed  taken  from  the  owner  and  summarily 
sold  at  a  forced  sale,  where  as  it  is  well  known  its  value  is  never 
realized,  and  the  surplus,  after  deducting  the  taxes  and  costs, 
returned  to  the  owner.  It  is  poor  satisfaction  to  him  that 
months  afterward  the  assessment  is  reduced  by  the  board  of 
equalization  to  its  actual  value  and  that  still  later  he  may  recover 
from  the  county  the  difference  between  what  should  have  been 
his  taxes  and  what  the  assessor  took  at  the  sale  of  his  properly. 
I  have  no  hesitation  in  holding  that  such  a  procedure  is  contrary 
to  the  principles  of  free  government. 


[S.  F.  No.  557.    Department  One. — January  5,  1898.] 

GEORGE  D.  BLISS,  Appellant,  v.  R.  G.  SNEATH,  Respond- 
ent. 

Statutb  of  Limitations — Counterclaim — Plbaoing — ^Demubbeb— De- 
fense TO  Counterclaim — Hbcord  upon  Appeal — Presumption.— 
The  statute  of  limitations  is  a  personal  privilege  which  is  vraiTed. 
unless  specially  pleaded;  and,  where  a  counterclaim  appears  upon 
the  face  of  the  answer  to  be  barred  by  the  statute  of  limitations, 
it  must  be  specially  pleaded  to  by  demurrer  on  that  ground,  else  it 
is  waived;  and  if  it  does  not  so  appear,  in  order  that  it  may  be 
availed  of  upon  appeal  as  a  defense  to  the  counterclaim,  and  that 
reversible  error  may  be  shown  in  sustaining  the  counterclaim,  it  is 
incumbent  upon  the  plaintiff  to  show  in  the  record  upon  appeal  that 
the  statute  of  limitations  was  urged  in  the  cotirt  below  and  relied 
upon  as  a  defense  to  the  counterclaim,  else  it  will  be  assiuned  upon 
appeal  that  no  such  defense  was  made  or  daimed. 

Id. — Action  por  Rent — Counterclaim  for  Division  Fence — Period  of 
Limitation — Statutory  Liabilitt. — In  an  action  for  rent,  a  coun- 
terclaim for  a  division  fence  constructed  by  the  defendant  upon  con- 
tiguous land  and  used  by  the  plaintiff  is  upon  a  liability  created  by 
statute,  and  is  not  barred  short  of  three  years  from  the  date  of  the 
inclosure  of  plaintiff's  land  wherebv  the  division  fence  was  utilised; 
and  it  is  immaterial  that  it  may  deemed  a  cause  of  action  upon 
contract  within  the  law  of  setoff  and  counterclaim. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
Conniy  of  San  Mateo.    George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Byron  Waters,  for  Appellant. 

Garret  W.  McEnemey,  for  Bespondent. 

HAEEISON",  J. — ^The  plaintiflE  seeks  by  this  action  to  recover 
the  rent  of  certain  lands  demised  by  him  to  the  defendant.  The 
defendant  makes  no  issue  upon  his  liability  for  the  amount 
claimed,  but  alleges  in  his  answer  that  the  plaintiff  is  only  the 
agent  of  his  wife,  who  is  the  owner  of  the  land,  and  prosecutes 
the  action  in  her  behalf;  that  the  demised  land  is  contiguous  to 
certain  lands  of  his  own;  that  he  had  constructed  a  division 
fence  between  the  contiguous  tracts,  and  thiat  subsequently 
thereto,  and  prior  to  the  commencement  of  the  action,  the  plain- 
tiffs wife  had  inclosed  her  tract  and  made  use  of  said  division 
fence,  and  that  by  virtue  of  section  841  of  the  Civil  Code,  she 
thereby  became  liable  to  him  for  her  just  proportion  of  the  divi- 
sion fence.  He  therefore  pleads  the  amount  of  this  liability  as 
a  defense  or  counterclaim  to  the  demand  of  the  plaintiff.  The 
cause  was  tried  by  the  court,  and  findings  of  fact  were  made  in 
accordance  with  these  averments,  fixing  the  amount  of  eight 
hundred  and  ninety-one  dollars  and  ten  cents  as  the  just  pro- 
portion of  the  value  of  the  fence  to  be  paid  by  her,  and  rendered 
judgment  in  favor  of  the  plaintiff  for  the  difference  between 
the  amount  claimed  in  the  complaint,  and  this  last-named  sum. 
The  plaintiff  has  appealed  from  the  judgment,  and  brings  the 
appeal  here  upon  the  judgment-roll,  without  any  bill  of  excep- 
tions. 

In  suport  of  his  appeal,  the  plaintiff  contends  that  the  court 
should  not  have  allowed  any  portion  of  the  counterclaim  pleaded 
by  the  defendant,  for  the  reason  that  it  was  barred  by  the  stat- 
ute of  limitations.  The  fence  was  constructed  by  the  defend- 
ant in  1877,  and  the  plaintiff's  wife  inclosed  her  tract  and  made 
use  of  the  division  fence  between  May  21,  1888,  and  June  1, 
1888.  The  present  action  was  commenced  May  15,  1891,  and 
on  May  18,  1891,  the  defendant  commenced  an  action  against 
the  plaintiff  and  his  wife  to  recover  for  her  portion  of  the  value 
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of  the  division  fence.  This  latter  action  was  pending  at  the 
time  the  present  action  was  tried.  No  plea  of  the  statute  of 
limitations  was  made  by  the  planitiff  to  this  claim,  and  it  does 
not  appear  from  the  record  that  the  plaintiff  made  any  claim  of 
this  nature  before  the  superior  court.  He,  however,  contends 
that  the  statute  is  deemed  to  have  been  pleaded  by  virtue  of  the 
provision  of  section  462  of  the  Code  of  Civil  Procedure,  viz: 
"The  statement  of  any  new  matter  in  the  answer  in  avoidance, 
or  constituting  a  defense  or  counterclaim,  must,  on  the  trial,  be 
deemed  controverted  by  the  opposite  party.*' 

The  statute  of  limitations  is  a  special  defense  which  may  be 
either  relied  on  or  waived  at  the  election  of  a  party  entitled  to 
avail  himself  of  it,  and,  if  not  specially  made,  will  be  deemed  to 
have  been  waived.  (Kelley  v.  Kriess,  68  Cal.  213.)  Being  a  de- 
fense which  is  personal  in  its  nature,  it  must  be  aflBrmatively 
shown  to  the  court  that  it  is  relied  upon  by  the  party  as  a  de- 
fense to  the  action  3  and  upon  an  appeal  from  a  judgment  against 
a  party  entitled  to  make  the  defense,  it  will  be  assumed  that  the 
defense  was  waived,  unless  it  afiirmatively  appears  from  the  rec- 
ord that  it  was  made  in  the  court  below:  *^Vhenever  a  defense 
is  of  the  nature  of  a  special  privilege,  of  wliich  the  party  can 
only  avail  himself  by  pleading  it,  then  the  pleading,  whether  it 
be  by  demurrer  or  answer,  must  specify  the  grounds  of  his  de- 
fense. A  complaint  which  states  a  cause  of  action  which  might 
be  defeated  by  interposing  the  statute  of  limitations  may  be 
sufficient  to  support  a  judgment,  provided  the  defendant  does 
not  choose  to  avail  himself  of  the  defense  afforded  him;  and 
hence  if  he  elects  to  avail  himself  of  any  defense  personal  to 
himself,  as  a  special  privilege  or  immunity,  he  must  manifest 
that  election  by  pleading  it.''  (Kent  v.  Snyder,  30  Cal.  672.) 
Even  if  it  appears  upon  the  face  of  the  complaint  that  the  claim 
sued  upon  is  barred  by  the  statute,  the  defense  is  not  available 
unless  it  is  pleaded.  It  is  unavailable  imder  a  demurrer  on  the 
ground  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  but  must  be  specially  stated  as  a  ground 
of  the  demurrer.  (Brown  v,  Martin,  25  Cal.  82.)  Not  only 
must  the  facts  set  forth  in  the  complaint  show  that  the  de- 
fense is  available,  but,  as  the  court  is  not  authorized  to  consider 
the  defense  unless  it  is  claimed,  the  election  to  claim  it  is  a  fact 
which  must  also  appear  upon  the  record  before  the  court  can 
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hold  that  it  exists.  Section  443  of  the  Code  of  Civil  Procedure 
authorizes  a  plaintiff  to  demur  to  a  counterclaim  set  up  in  the 
answer,  upon  the  ground  (sec.  444)  that  the  answer  does  not 
state  facts  suflScient  to  constitute  a  counterclaim.  But,  if  he 
would  rely  upon  the  statute  of  limitations,  he  must  specify  this 
as  the  ground  of  his  demurrer  as  fully  aa  in  a  demurrer  to  a 
complaint  upon  this  ground.  A  judgment  in  favor  of  a  counter- 
claim which  appears  on  its  face  to  be  barred  by  the  statute  will 
be  aflfirmed  if  the  statute  is  not  invoked  as  a  defense,  upon  the 
same  principles  that  a  judgment  upon  a  similar  complaint  will 
be  affirmed  in  the  absence  of  pleading  the  statute. 

When  a  judgment  of  the  trial  court  is  brought  here  for  re- 
view, it  is  incumbent  upon  the  appellant  affirmatively  to  show 
some  reversible  error  committed  by  that  court.  If  the  appeal  is 
presented  upon  the  judgment-roll,  the  error  must  appear  on  the 
face  of  the  record.  Not  only  will  error  never  be  presumed,  but 
every  presumption  will  be  indulged  in  favor  of  upholding  the 
judgment.  Although  findings  are  required  upon  all  material  is- 
sues, a  judgment  will  not  be  reversed  for  want  of  a  finding,  un- 
less it  shall  appear  that  there  was  evidence  before  the  court 
from  which  it  was  required  to  make  a  finding  which  would 
countervail  its  other  findings.  (Winslow  v.  Oohransen,  88  Oal. 
460.)  In  the  absence  of  any  showing  of  this  kind,  it  will  be  as- 
sumed that  there  was  no  evidence  upon  such  issue.  This  rule 
applies  not  only  to  the  issues  that  are  made  to  the  allegations 
of  the  complaint  by  the  answer,  but  also  to  the  issues  made  by 
the  averment  of  new  matter  in  the  answer,  which  are  "deemed 
controverted"  by  virtue  of  section  462  of  the  Code  of  Civil  Pro- 
cedure. A  failure  to  make  a  finding  pon  any  of  these  issues 
will  not,  in  the  absence  of  a  bill  of  exceptions,  be  held  to  be 
error,  and  a  failure  to  make  a  finding  upon  the  issue  of  the  stat- 
ute of  limitations,  when  it  does  not  appear  that  the  defense  was 
claimed  in  the  court  below,  will  not  be  held  to  be  error.  It  will 
be  assumed  here  that  such  defense  was  not  made  in  the  court 
below,  under  the  same  principles  as  it  is  assumed  that  no  evi- 
dence was  offered  upon  any  other  issue  on  which  no  finding  is 
made.  As  this  defense  to  the  counterclaim  does  not  appear  upon 
the  record,  we  must  assume  that  it  was  not  made  in  the  court 
below. 

Upon  a  former  appeal  herein  (Bliss  v.  Sneath,  103  Cal.  43) 
GXIX.  Cal.— 34 
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the  judgment  was  reversed  upon  the  ground  that  the  answer 
presented  a  defense  to  the  complaint  which  should  have  been 
considered  by  the  court,  and  that  upon  plaintiflE^s  motion  for 
judgment  on  the  pleadings  the  amount  claimed  in  the  answer 
should  have  been  allowed  in  reduction  of  his  claim.  If,  however, 
as  is  claimed  by  the  plaintiff,  the  claim  set  up  in  the  defendants 
answer  would  be  barred  by  limitation  at  the  expiration  of  twa 
years,  and  the  statute  of  limitations  is  deemed  to  have  been 
pleaded  on  behalf  of  the  plaintiff  by  virtue  of  section  462  of  the 
Code  of  Civil  Procedure,  that  would  have  been  a  sufficient  reason 
for  affirming  the  judgment,  instead  of  reversing  it. 

Under  these  considerations  it  is  unnecessary  to  determine 
whether  the  counterclaim  pleaded  by  the  defendant  would  be 
barred  in  two  years  or  three  years. 

The  judgment  is  affirmed. 

Van  Fleet,  J.,  concurred. 

BEATTY,  C.  J.,  concurring. — I  concur  in  the  judgment, 
upon  the  ground  that  the  counterclaim  was  upon  a  liability 
created  by  law  and  was  not  barred  short  of  three  years.  The  de- 
cision upon  a  former  appeal,  that  is  was  a  cause  of  action  arising 
out  of  contract  within  the  law  of  setoff  and  counterclaim,is  not  at 
all  inconsistent  with  this  view.  A  liability  may  be  at  the  same 
time  a  statutory  and  contract  liability — ^and  so  it  has  been  held 
by  this  court  with  respect  to  the  liability  of  stockholders.  It  is 
a  statutory  liability  as  to  the  statute  of  limitations  (Moore  v, 
Boyd,  74  Cal.  167),  and  a  contract  liability  as  to  the  right  of 
attachment  (Kennedy  v.  California  Sav,  Bank,  97  Cal.  93;  33 
Am.  St.  Rep.  163),  and  as  to  the  law  defining  the  jurisdiction  of 
justices  of  the  peace.    (Dennig  v.  Superior  Cinirt,  91  CaL  548.) 
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[S.  F.  No.  608.    Department  One.— January  5,  1898.] 

CABOLINB  HAWXHURST,  Appellant,  v.  J.  RATHGEB,  Sr., 

Respondent. 

PowEB  or  Attobnet — Sale  aivd  Tbaitsfeb  or  Notes  and  Mobtoaqbs 
—No  Power  or  Hypothecation  Covtexbxd. — A  power  of  attor- 
ney authorizing  the  attorney  in  fact,  to  sell,  transfer  and  release 
certain  mortgages  therein  specified,  and  to  indorse  and  trans- 
fer the  notes  thereby  secured,  and  to  sell  and  transfer  the  claims 
of  the  principal  for  said  notes  and  mortgages  against  the  estate  of 
the  deceased  mortgagor,  and  to  receive  payment  of  said  claims  and 
give  acquittances  therefor,  confers  only  a  power  to  sell  and  transfer 
the  title  to  the  securities  absolutely,  or,  if  not  so  sold,  to  collect 
them  from  the  estate  of  the  deceased  mortgagor,  and  no  power  is 
conferred  thereby  to  hypothecate  the  mortgages  as  security  for  bor- 
rowed money,  and  such  hypothecation,  being  in  excess  of  authority 
is  void,  and  vests  no  right  in  the  person  to  whom  the  hypotheca- 
tion is  made. 

Id. — ^Action  bt  Holdeb  or  Seoubities — ^Dbtebmination  or  Aovbbse 
Claim — Findings  against  Execution  or  Power — Special  Obdeb 
RErusiNo  New  Tbial — Constbuction  or  Power — Effect  upon 
Findings. — In  an  action  brought  by  the  holder  of  a  hypothecated 
note  and  mortgage  which  had  been  transferred  to  plaintiff  as  se- 
curity for  money  borrowed  by  one  claiming  to  act  as  attorney  in 
fact  for  the  mortgagee,  to  determine  an  adverse  claim  made  thereto 
by  the  mortgagee,  where  the  court  found  that  the  power  of  attorney 
had  not  been  executed  by  the  mortgagee,  and  thfit  there  was  no 
authority  for  the  hypothecation,  and  rendered  judgment  for  the  de- 
fendant, and  plaintiff  moved  for  a  new  trial  on  the  alleged  '^ound 
of  insufficiency  of  the  evidence  to  sustain  the  findings,  and  the  court 
denied  the  motion  solely  upon  the  ground  that  the  power  of  attor- 
ney, assuming  it  to  be  genuine,  conferred  no  power  to  assign  the 
note  and  mortgage  as  security  for  the  individual  debt  of  the  attor- 
ney in  fact,  and  stated  that  ''otherwise,  a  new  trial  would  have  been 
granted,"  held,  that  the  recitals  in  the  order  did  not  operate  to 
change  the  findings  as  theretofore  existing,  and  that  they  remained 
as  originally  made,  and  could  only  be  set  aside  by  the  granting  of 
a  new  trial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.     J.  M.  Seawell,  Judge. 

The  action  was  brought  to  determine  an  adverse  claim  of  the 
defendant  as  mortgagee  to  a  note  and  mortgage  hypothecated  to 
plaintiff  by  C.  E.  K.  Eoyce,  assuming  to  act  as  the  attorney  in 
fact  of  the  defendant.  Further  facts  are  stated  in  the  opinion  of 
the  court. 
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E.  J.  ft  J.  H.  Moore,  for  Appellant 
B.  Thompeon,  for  Bespondent. 

VAN  FLEET,  J. — Appeal  from  judgment  and  order  denying 
M  new  trial.  The  action  inyolyes  the  rights  of  the  parties  in 
two  certain  notes  and  mortgages  executed  by  one  Kunz  to  de- 
fendant, which  plaintiff  claims  to  own  by  virtue  of  an  assign- 
ment and  delivery  thereof  to  her,  made  in  defendant's  name  by 
one  C.  E.  K.  Eoyce,  claiming  to  act  as  attorney  in  fact  for  de- 
fendant imder  an  alleged  power  of  attorney  from  defendant  to 
•aid  Boyce. 

The  trial  court  found  that  defendant  never  executed  the 
power  of  attorney  to  Boyce,  and  that  the  latter  had  no  authority 
to  make  the  assignment  of  the  securities,  and  gave  judgment  in 
favor  of  defendant. 

Plaintiff  moved  for  a  new  trial,  on  the  ground,  among  others, 
of  insufficiency  of  the  evidence  to  warrant  the  findings.  In 
passing  upon  this  motion,  the  court  made  an  order,  the  ma- 
terial part  of  which  was  as  follows:  "It  is  ordered  that  said 
plaintiff's  motion  for  a  new  trial  of  this  action  be  and  the 
same  is  hereby  denied.  This  order  is  made  solely  upon  the 
ground  that,  even  assuming  that  the  letter  of  attorney  from 
defendant  to  Boyce  was  executed  by  defendant,  it  conferred 
upon  Boyce  no  power  to  assign  the  note  and  mortgage  therein 
mentioned  to  secure  his  individual  debt.  Otherwise  a  new  trial 
would  have  been  granted.'* 

Plaintiff  contends  that  the  effect  of  the  language  used  by  the 
court  below,  in  its  order  denying  a  new  trial,  was  to  change  and 
reverse  its  finding  that  defendant  did  not  execute  the  power  of 
attorney  to  Eoyce,  and  to  substitute  therefor  a  finding  in  favor 
of  the  due  execution  and  authenticity  of  that  instrument;  and, 
as  plaintiff  further  contends  that  the  court  misinterpreted  the 
legal  effect  of  the  power  of  attorney  in  holding  that  it  did  not 
authorize  Eoyce  to  assign  the  securities  in  question  to  secure  his 
individual  debt,  her  proposition  is  in  substance  that  the  judg- 
ment is  left  without  support  in  the  finding,  and  must  be  re- 
versed. 

But  whatever  the  effect  of  the  recitals  in  the  order  relied 
on  by  appellant,  they  did  not  operate  to  change  the  findings  in 
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the  case  as  theretofore  existing.  After  findings  have  been  filed, 
and  judgment  entered  thereon,  there  is  but  one  method  by  which 
those  findings  can  be  competently  changed  or  modified— except 
perhaps  in  respect  of  a  mere  clerical  error  or  misprision — and 
that  is  the  mode  pointed  out  by  the  statute,  by  the  granting  of 
a  new  trial.  Until  the  findings  are  thus  set  aside,  they  must,  un- 
der our  present  system,  stand  in  their  integrity  as  originally 
made.  (Pico  v.  Sepulveda,  66  Cal.  336;  Thompson  v.  Wiiite^  i]:\ 
Cal.  605;  Hayne  on  New  Trial  and  Appeal,  sec.  247,  and  cases 
cited.) 

However,  we  deem  it  unnecessary  to  inquire  further  what  the 
precise  effect  of  those  recitals  of  the  order  would  have  been  upon 
plaintiff's  rights  had  the  court  below  been,  as  contended  by 
appellant,  in  error  as  to  the  legal  effect  of  the  alleged  power, 
since  we  are  satisfied  that  not  only  was  the  learned  judge  clearly 
right  in  holding  that  the  instrument  gave  Royce  no  power  to  as- 
sign the  securities  for  his  own  debt,  but  further  that  it  conferred 
no  authority  to  assign  them  in  pledge  or  mortgage  for  any  pur- 
pose. Plaintiff  says  that  the  court  has  not  found  that  Royce 
assigned  the  property  as  security  for  his  own  debt.  We  thinic 
the  finding  will  bear  no  other  construction.  But,  if  this  were 
otherwise,  the  facts  as  to  the  transaction  are  found,  and  very 
clearly  show  that  the  notes  and  mortgages  were  phnl^^od  as  se- 
curity for  a  loan  of  money.  This  transaction  was  not  within 
the  terms  of  the  power  conferred.  The  language  of  the  power 
was  "to  sell,  transfer,  and  release  two  certain  mortgages  exe- 
cuted by  Gotthard  Kunz**  (describing  them) ;  "to  indorse  and 
transfer  the  notes  secured  by  said  mortgages;  to  sell  and  trans- 
fer my  claims  for  said  notes  and  mortgages  filed  in  the  superior 
court  of  said  San  Luis  Obispo  county,  state  of  California,  in  the 
matter  of  the  estate  of  said  Gotthard  Kunz,  now  deceased,  and 
to  receive  payment  of  said  claims,  and  give  acquittances  there- 
for.'*  The  effect  of  this  language  was  to  confer  a  power  to  sell 
and  transfer  the  title  to  the  securities  absolutely,  or,  if  not  so 
sold,  to  collect  them  from  the  estate  of  Kunz.  There  is  nothing 
in  the  language  which  by  any  proper  construction  purports  to 
confer  a  power  to  pledge  or  hypothecate  the  securities  for  any 
purpose,  or  to  borrow  money  thereon.  The  words  "sell  and 
transfer,''  as  there  used,  are  of  no  broader  signification  than  the 
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words  "sell  and  convey*'  used  with  reference  to  a  conveyance  of 
real  estate,  and  the  latter  employed  as  the  operative  words  in  a 
power  to  convey  land  do  not  carry  authority  to  mortgage  or 
otherwise  dispose  of  the  property.  (Bloomer  v.  Waldron,  3  Hill, 
361,  366,  367 ;  Oolinsky  v.  Allison,  114  Cal.  458 ;  Dupont  v.  Wer- 
theman,  10  Cal.  35  i.)  Whether,  therefore,  the  power  of  attorney 
be  genuine  or  not  can  make  no  difference  to  plaintiff.  The  act 
of  Royce,  being  in  excess  of  the  authority  conferred,  was  void, 
and  vested  no  right  in  plaintiff.  (Frink  v.  Roe,  70  Cal.  313,  and 
cases  above  cited.) 

We  find  no  want  in  the  evidence  to  support  the  findings,  and 
the  judgment  and  order  must  be  aflbmed 

It  is  so  ordered. 

Harrison,  J.,  concurred. 

BEATTY,  C.  J.,  concurring. — Considering  the  terms  of  the 
order  denjring  a  new  trial,  I  should  feel  bound  to  hold  it  e^ 
roneous  if  I  thought  that  the  power  of  attorney  from  Rathgeb 
to  Royce — assuming  it  to  be  genuine — conferred  any  authority 
to  hypothecate  the  mortgages  as  security  for  borrowed  money. 

But  I  am  satisfied  that  the  power  of  attorney,  thouirh  ironiiine. 
conferred  no  such  authority,  and  upon  that  ground  I  concur  in 
the  judgment  of  affirmance. 

Healing  in  Bank  denied. 


[8.  F.  No.  613.    Department  One. — January  6,  1898.] 
HOME  FOR  THE  CARE  OF  THE  INEBRIATE,  Appellant, 
V.  CITY  AND  COUNTY   OP   SAN   FRANCISCO,  Re- 
spondent. 

Home  fob  Inebriates — Dedication  of  Lot  to  Public  Use — Private 
CoRPOBATiON— Title  of  Citt  and  Countt. — The  dedication  of  a  lot 
in  the  city  and  county  of  San  Francisco  for  a  "Home  for  Inebriates," 
by  virtue  of  proceedings  had  under  Order  800,  reserved  the  lot  from 
private  occupation,  and  dedicated  it  to  a  public  use,  and  a  private 
corporation  known  as  the  "Home  for  the  Care  of  the  Inebriate/' 
without  any  of  the  elements  of  a  public  agency,  can  have  no  right 
to  the  lot,  or  to  its  possession  under  such  proceedings,  but  the  title 
remained  in  the  city  and  county  for  the  public  use  designated. 

Id. — Constriction  or  Act  of  1870 — Action  to  Quiet  Title  of  Private 
Cobporation — Judgment  fob  City  and  County — pRESuuFnoNS 
UPON  Appeal. — In  an  action  to  quiet  the  title  of  such  private  cor- 
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poration  against  the  city  and  county  of  San  Francisco  to  such  lot 
where  plaintiff  claimed  title  under  the  act  of  April  1,  1870,  purport- 
ing to  vest  the  title  of  the  city  and  county  in  such  corporation  to  a 
lot  described  therein  merely  as  "set  apart  by  the  board  of  super- 
visors of  San  Francisco,  or  a  committee  of  said  board,  to  and  for  a 
corporation  known  as  the  *Home  for  the  Care  of  the  Inebriate/  "  upon 
appeal  from  a  judgment  quieting  the  title  of  the  city  and  county, 
where  there  is  no  evidence  or  finding  in  the  record  to  show  that  any 
lot  was  ever  set  apart  to  such  corporation,  or  that  the  lot  dedi- 
cated by  the  city  to  public  use  was  ever  intended  for  such  corpora- 
tion, it  must  be  presumed  that  the  "Home  for  Inebriates"  described 
in  Order  800  was  not  a  corporation,  and  was  not  the  same  organiza- 
tion as  the  private  corporation,  **Home  for  the  Care  of  the  Ine- 
briate," and  that,  inasmuch  as  the  board  of  supervisors  could  set 
apart  the  land  only  for  public  uses,  it  did  not  set  apart  the  lot  in 
question  for  the  private  use  of  the  plaintiff,  and  it  must  be  pre- 
sumed further  that  there  was  no  evidence  from  which  any  finding 
could  be  made  that  plaintiff  was  the  beneficiary  intended  by  the 
board  of  supervisors. 

Id. — Statute  of  Limitations — Advebse  Possession — Pbesgbiftion — 
PuBuo  Use. — No  title  could  be  acquired  by  the  plaintiff  by  ad- 
verse possession  under  the  statute  of  limitations,  or  by  prescription 
to  a  lot  dedicated  to  public  use. 

APPEAlj  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.  J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sawyer  &  Burnett,  for  Appellant. 

Harry  T.  Cresswell,  and  James  L.  Gallagher,  for  Eespondent. 

HARRISON,  J.— The  plaintiff  claims  to  be  the  owner  of  a  lot 
of  land  within  the  boundaries  of  the  city  and  county  of  San 
Francisco,  and  brought  this  action  against  the  defendant  to 
quiet  its  title  thereto.  The  defendant  denied  the  plaintiffs'  right 
to  the  land,  and  alleged  itself  to  be  the  owner  of  the  land,  and 
asked  a  judgment  quieting  its  title  thereto  as  against  the  plain- 
tiff. Judgment  was  rendered  in  favor  of  the  defendant,  and  the 
plaintiff  has  appealed. 

The  land  in  question  is  within  that  portion  of  the  corporate 
limits  of  San  Francisco  which  is  embraced  within  the  t^rma  of 
the  act  of  Congress  of  March  8,  1866.  (14  U.  S.  Stats.,  p,  4.) 
By  that  act  Congress  granted  to  the  city  its  interest  in  the  lands 
therein  described,  and  confirmed  the  cit/s  claim'  thereto,  upon 
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the  trust  that  the  portion  thereof  not  previously  granted  to  the 
city,  and  which  includes  the  land  in  question,  should  be  con- 
veyed by  the  city  to  parHes  in  bona  fide,  actual  possession  there- 
of at  the  date  of  the  act  as  might  be  prescribed  by  the  legislature 
of  the  state  of  California,  "except  such  parcels  thereof  as  may 
be  reserved  and  set  apart  by  ordinance  of  said  city  for  public 
uses."  After  the  passage  of  this  act,  the  board  of  supervisors 
of  San  Francisco  adopted  an  ordinance  for  the  purpose  of  carry- 
ing its  provisions  into  effect,  commonly  called  "Order  No.  800,*^ 
and  this  ordinance  was  ratified  and  confirmed  by  the  legislature 
March  27,  1868.  (Stats.  1867-68,  p.  379.)  By  this  ordinance 
it  was  provided  that  the  board  of  supervisors  should  adopt  a 
plan  for  the  subdivision  of  the  land  into  blocks  and  lots,  and 
should  select  and  set  apart  for  public  uses  snch  lots  and  por- 
tions of  said  land  as  it  might  deem  necessary,  and  should  cause 
a  map  to  be  prepared  according  to  this  plan,  npon  which  "shall 
be  designated  the  lots  and  portions  of  land  set  apart  for  public 
uses,  and  the  particular  use  for  which  each  lot  or  portion  of  land 
shall  have  been  set  apart,"  and  that  upon  the  adop1:ion  of  said 
map  the  portions  of  land  designated  thereon  for  any  public 
purpose  "shall  be  deemed  absolutely  dedicated  as  such."  A 
map  was  thereupon  prepared  and  adopted  by  the  board  of 
supervisors,  upon  which  the  lot  of  land  described  in  the  com- 
plaint herein  was  designated  as  having  been  set  apart  for  '^ome 
of  Inebriates,"  and  on  December  7,  1868,  the  committee  on  out- 
side lands  reported  to  the  board  of  supervisors  that  this  lot  was 
reserved  for  the  "Home  of  Inebriates,"  and  on 'the  same  day  the 
board  of  supervisors  confirmed  and  adopted  this  report.  By 
these  proceedings  the  lot  of  land  described  in  the  complaint  was 
reserved  by  the  city  and  dedicated  to  public  use.  As  the  plain- 
tiff is  a  private  corporation,  without  any  of  the  elements  of  a 
public- agency,  these  proceedings  did  not,  under  the  principles 
declared  in  Calif omia  Academy  of  Sciences  v,  San  Francisco, 
107  Cal.  334,  confer  upon  it  any  right  in  the  land,  or  to  its 
possession. 

The  plaintiff,  however,  disclaims  any  right  by  virtue  of  the 
proceedings  under  order  N"o.  800,  but  contends  that  the  title  to 
the  lot  was  vested  in  it  by  virtue  of  section  7  of  an  act  of  the 
legislature,  approved  April  1,  1870.  (Stats.  1869-70,  p.  586.) 
This  section  is  as  follows:  "The  title  to  the  lot  set  apart  by  lb6 
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board  of  supervisors  of  San  Francisco,  or  a  committee  of  said 
boards  to  and  for  the  corporation  known  as  the  ^Home  for  the 
Care  of  the  Inebriate/  is  hereby  confirmed  to  said  corporation; 
and  the  title  of  said  city  and  county  in  and  to  said  lot  is  vested 
in  said  corporation  forever.'^  The  lot  described  in  the  com- 
plaint herein  is  not,  however,  described  in  the  act  of  1870,  nor 
does  it  appear  from  the  record  herein  that  any  lot  was  ever  set 
apart  to  the  plaintiff  by  the  board  of  supervisors,  and  it  is  only 
by  inference  that  it  can  be  claimed  that  the  lot  and  land  set  apart 
for  "Home  of  Inebriates^^  was  ever  intended  for  the  plaintiff. 
The  superior  court  has  found  that  the  lot  of  land  described  in 
the  complaint  is  the  same  which  was  reserved  for  the  use  of 
"Home  of  Inebriates,*^  but  it  was  not  found  that  any  lot  was 
set  apart  for  the  plaintiff,  or  that  the  plaintiff  was  the  bene- 
ficiary for  which  such  reservation  was  intended.  It  cannot  be 
assumed  that  the  lot  of  land  set  apart  for  the  use  of  "Home  of 
Inebriates**  was  intended  for  the  plaintiff,  or  that  "Home  of 
Inebriates**  is  a  corporation,  or  is  the  same  organization  as 
'^ome  for  the  Care  of  the  Inebriate.**  If  any  presumption  is 
to  be  indulged,  it  would  be  to  the  contrary,  for  aside  from  the 
want  of  identity  in  the  names,  inasmuch  as  the  board  of  super- 
visors could  set  apart  the  land  for  only  public  uses,  there  can  be 
no  presumption  that  it  set  apart  the  lot  in  question  for  the  pri- 
vate use  of  the  plaintiff.  Upon  an  appeal  from  a  judgment, 
error  must  be  affirmatively  shown  in  order  to  justify  its  reversal. 
Otherwise  all  presumptions  necessary  therefor  will  be  invoked  in 
support  of  the  judgment.  As  it  was  necessary  for  the  plaintiff 
to  show  that  it  was  the  beneficiary  intended  by  the  board  of 
supervisors  for  the  lot  in  question,  the  failure  of  the  court  to 
make  such  finding  authorizes  the  presumption  that  there  was 
no  evidence  before  it  from  which  such  finding  could  be  made. 
It  is  unnecessary,  therefore,  to  determine  whether  the  legisla- 
ture had  the  power  to  vest  in  the  plaintiff  the  title  to  the  lot  in 
question. 

The  plaintiff  acquired  no  title  to  the  land  by  virtue  of  the 
statute  of  limitations.  The  court  has  made  no  finding  of  fact 
in  support  of  this  claim,  and  it  does  not  appear  that  the  plaintiff 
offered  any  evidence  authorizing  such  finding.  The  finding  that 
the  plaintiff  has  had  possession  of  the  lot  since  the  passage  of 
the  aforesaid  act  of  1870  is  of  no  avail,  in  view  of  the  other 
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findings  to  ihe  effect  that  the  lot  had  been  dedicated  to  public 
use.     The  lot  was  thereby  withdrawn  from  commerce^  and  title 
thereto  could  not  be  acquired  by  prescription.   {Board  of  Educor 
tion  V.  Martin,  92  Cal.  209.) 
The  judgment  is  affirmed. 

Van  Fleet,  J.,  and  Beatty,  0.  J.,  concurred. 


[8.  P.  No.  749.    In  Bank.  -January  6,  1898.] 

WILLIAM  F.  THOMPSON,  Petitioner,  ▼.  SUPERIOR 
COUET  OF  THE  CITY  AND  COUNTY  OP  SAJT 
FRANCISCO,  Respondent. 

IirsoLVKNOT — Same  by  Assioneb— Motion  to  Vacate — Grounds  of 
Equitable  Relief. — Where  an  assignee  in  Insolvency  has  made  a 
sale  by  order  of  the  court,  which  may  be  set  aside  upon  equitable 
grounds,  the  assignee  need  not  resort  to  a  bill  in  equity,  but  mar 
preferably  move  the  court  which  made  the  order  to  set  it  aside  upon 
any  ground  of  equitable  cognizance,  and  the  court  will  particularly 
entertain  such  application,  where  deception  was  practiced  or  a  mis- 
take induced  by  the  act  of  the  purchaser,  due  regard  being  had  to 
the  intervening  rights  of  third  persons. 

Id. — Sale  op  Water  Pipe — Fraud  of  Purchaser — Conditional  Ordeb 
Vacating  Sale — Reimbursement  of  Purchaser — JuBisracnoN.— 
The  superior  court  has  jurisdiction  to  make  a  conditional  order 
vacating  a  sale  of  waterpipe,  made  to  a  purchaser  for  much  leas 
than  its  value,  by  reason  of  his  fraudulent  representations  as  to 
the  quantity  of  the  pipe,  which  was  unknown  to  the  assignee,  and 
such  order  may  be  conditioned  upon  the  payment  to  the  purenaser 
by  the  assignee  of  a  sum  sufficient  to  reimburse  the  purdiaaer  for 
his  outlay. 

Id. — Extinction  op  Oblioation  of  Assigned — Comfliange  with  Codk 
— Payment  into  Court — Duty  of  Purchaser — Contempt. —The 
assignee  may  extinguish  the  obligation  to  pay  money  to  the  purch- 
aser, imposed  by  the  conditional  order  vacating  the  sale,  by  compli- 
ance with  section  1500  of  the  code,  and,  if  no  tender  or  offer  of  pay- 
ment could  be  made  to  the  purchaser  through  his  fault,  he  may 
make  showing  thereof  to  the  court,  and  pay  the  money  into  court 
for  the  purchaser,  and  it  would  then  be  the  duty  of  the  purchaser 
to  deliver  the  pipe  to  the  assignee,  and,  upon  refusal  to  do  so,  he 
would  be  in  contempt,  and  might  be  committed  until  he  should  dft- 
Uver  it. 

Id. — ^Ex  PAEin  Modification  of  Order — Notice  of  Hbabing  Essential 
— Want  of  Jurisdiction — Certiorari. — ^The  court  had  no  jurisdic- 
tion, on  an  ea  parte  application  of  the  assignee,  to  modify  the  oon- 
ditional  order  setting  aside  the  sale,  so  as  to  make  the  order  abeo- 
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lute,  and  direct  the  delivery  of  the  property,  without  payment  of 
the  money  required  hy  the  conditional  order  to  be  paid  to  the  pur- 
chaser, and  such  eo  parte  modification  must  be  annulled  upon  oerti- 


Id. — Pbiob  HzAsmG — ^Dismissal  of  Gontekpt  Pboceeding — Rsvereob 
TO  Afiidavits  Used. — Where  contempt  proceedings  against  the 
purchaser,  to  which  he  was  a  party  upon  a  prior  hearing,  were  dis- 
missed, the  afiidavits  used  thereupon  have  performed  their  function, 
and  no  subsequent  ea  parte  application  for  a  modification  of  the 
conditional  order  vacating  the  sale  could  be  aided  by  reference  to 
such  affidavits. 

CERTIORAEI  from  the  Supreme  Court  to  review  orders  of 
the  Superior  Court  of  the  City  and  County  of  San  Francisco. 
Charles  W.  Slack,  Judge. 

The  facts  in  reference  to  the  orders  reviewed  are  stated  in  the 
opinion  of  the  court.  A  petition  in  intervention  was  filed  in 
the  Supreme  Court  by  the  Clarke's  Water  Works,  claiming  that 
the  pipe  in  controversy  was  the  property  of  that  corporation. 

George  D.  Collins,  for  Petitioner. 

Alfred  Clarke,  for  Clarke's  Water  Works,  Intervener. 

Olney  &  Olney,  for  Bespondent. 

HENSHAW,  J. — ^This  is  a  hearing  upon  original  appli- 
cation for  a  writ  of  certiorari.  The  uncontradicted  facts  dis- 
closed by  the  record  are  the  following:  The  assignee  of  the  es- 
tate of  Alfred  Clarke,  an  insolvent  debtor,  applied  to  the  supe- 
rior court  sitting  in  the  insolvency  proceeding  for  permission  to 
sell  certain  personal  property  of  the  estate  of  the  insolvent.  The 
property  was  second-hand  waterpipe  laid  in  the  ground.  An 
order  of  the  court  was  obtained  permitting  the  assignee  to  sell 
the  pipe  at  private  sale.  He  made  two  sales,  and  reported 
them  to  the  court,  stating  that  ^Tie  had  sold  six  hundred  feet 
of  said  pipe  to  William  Long  for  the  sum  of  sixty-four  dol- 
lars, or  at  the  rate  of  four  cents  per  foot,  and  on  the  tenth 
day  of  June,  1896,  had  sold  the  remainder  of  said  pipe  to 
William  F.  Thompson  for  the  sum  of  one  hundred  and  twenty 
dollars."  The  sale  was  confirmed  upon  June  18,  1896.  There- 
after the  assignee  resigned,  and  George  P.  Thurston  was  ap- 
pointed in  his  stead.  Thurston  ever  since  has  been  and  now 
is  the  duly  qualified  and  acting  assignee.    Upon  September  25, 
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1896,  affidavits  were  presented  to  the  court  in  insolvency  in  sup- 
port of  the  assignee's  application  to  have  the  sale  of  the  water- 
pipe  made  to  William  P.  Thompson  vacated  and  set  aside.  One 
of  these  affidavits  was  that  of  Shepard,  the  former  assignee.  The 
basis  of  the  application  for  the  order,  as  appeared  by  the  affi- 
davits, was  that  the  sale  was  made  by  the  assignee  and  confirmed 
by  the  court  under  a  mistake  in  fact  as  to  the  quantity  and  char- 
acter of  the  pipe  sold  to  Thompson,  which  mistake  was  induced 
by  the  fraudulent  representations  of  Thompson  to  Shepard.  It 
was  shown  that  the  assignee  experienced  great  difficulty  in  as- 
certaining the  kind  and  character  and  amount  of  the  pipe:  1. 
By  reason  of  the  fact  that  it  was  covered  over  in  the  ground ;  and 
2.  Because  the  insolvent  refused  to  answer  any  questions,  or  to 
give  any  information  relative  thereto;  that  the  assignee  under 
tile  fraudulent  misrepresentations  of  Thompson  was  induced  to 
believe  and  did  believe  that  the  quantity  of  pipe  did  not  at  the 
most  exceed  three  thousand  or  four  thousand  feet,  and  that  .i 
was  four-inch  pipe  of  the  value  of  four  cents  a  foot,  when  in 
truth  there  were  from  ten  thousand  to  fifteen  thousand  feet  of 
the  pipe,  and  some  of  it  was  six-inch  pipe  of  greater  value  than 
four  cents  a  foot.  By  reason  of  the  fraudulent  representations 
so  made  to  him  he  made  the  sale  of  the  pipe  to  Thompson,  and 
reported  it  to  the  court,  and  the  court  in  turn,  being  deceived  by 
the  representations  of  the  assignee,  became  the  victim  of  a  mis- 
take and  deception  thus  intentionally  put  upon  it  by  the  pur- 
chaser, Thompson,  and  unintentionally  by  the  assignee. 

An  order  to  show  cause  why  the  sale  should  not  be  vacated 
and  set  aside  was  served  upon  Thompson,  and  evidence  taken 
upon  the  hearing.  From  this  it  appeared  that  the  purchaser, 
Thompson,  had  been  at  some  expense  in  removing  portions  of  the 
pipe  from  the  earth.  The  court,  after  hearing,  made  its  order, 
finding  that  the  sale  was  consummated  by  the  then  acting  as- 
signee of  the  estate  and  confirmed  by  the  court,  under  a  mis- 
take of  fact  as  to  the  amount  of  pipe  included  in  the  sale,  which 
mistake  was  induced  by  the  fraudulent  misrepresentations  of 
the  purchaser,  Thompson;  that  the  sum  of  five  hundred  and 
twenty-five  dollars  was  sufficient  to  recompense  Thompson  for 
his  expenditures  incurred  in  and  about  the  sale,  and  to  place 
him  in  the  same  position  as  he  was  in  before  the  sale  was  made 
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It  therefore  ordered  that  the  assignee  pay  to  Thompson  the  sum 
of  five  hundred  and  twenty-five  dollars  within  ten  days  from  the 
date  of  the  order,  and  that  upon  the  payment  the  sale  be  vacated 
and  set  aside,  and  that,  if  the  sum  of  five  hundred  and  twenty- 
five  dollars  was  not  within  said  period  of  ten  days  paid  to  said 
Thompson,  then  the  order  of  sale  and  confirmation  should  stand 
as  the  order  of  court.  This  order  was  made  upon  November  6, 
1896 ;  thereafter,  and  on  the  sixteenth  day  of  November,  1896, 
other  affidavits  were  presented  to  the  court  as  the  basis  for  an 
order  directed  to  said  Thompson  to  show  cause  why  he  should 
not  be  punished  for  contempt  in  refusing  to  deliver  the  pipe 
to  the  assignee.  Herein  it  was  shown  that  Thompson  and  his 
attorney  were  present  in  court  at  the  hearing  of  the  application 
to  vacate  the  sale,  and  were  present  at  the  time  of  the  making 
of  the  order  last  set  forth.  Thereafter,  and  within  the  ten  days 
contemplated  by  that  order,  the  assignee  tendered  to  the  attorney 
of  Thompson  the  sum  of  five  hundred  and  twenty-five  dollars  in 
gold  coin.  No  objection  by  the  attorney  was  made  to  the  form 
or  sufficiency  of  the  tender;  but  the  attorney  refused  to  accept 
the  money,  stating  that  his  client,  Thompson,  would  not  take 
it.  After  this  tender  to  the  attorney,  numerous  efforts  were 
made  to  tender  the  money  to  Thompson  personally,  but  the 
assignee  was  not  able  so  to  do,  owing  to  the  fact,  as  he  alleges, 
that  Thompson  willfully  and  intentionally  concealed  himself  in 
order  to  avoid  a  personal  tender  to  him.  Upon  this  showing  the 
court,  upon  November  16,  1896,  made  the  following  order : 

"It  is  hereby  ordered  that  on  the  eighteenth  day  of  November, 
1896,  at  the  hour  of  10  A.  M.,  William  F.  Thompson  appear 
before  this  court  in  Department  Ten,  to  show  cause,  if  any  he 
have,  why  he  should  not  be  punished  for  contempt  of  this  court 
in  refusing  to  deliver  to  Gteorge  P.  Thurston,  the  assignee  of 
the  estate  of  Alfred  Clarke,  an  insolvent  debtor,  the  waterpipe, 
fittings,  pumps,  and  other  ironwork  now  held  and  claimed  by 
said  William  F.  Thompson  by  virtue  of  a  sale  made  by  said  es- 
tate to  said  William  F.  Thompson  on  or  about  the  eighteenth 
day  of  June,  1896,  and  set  aside  and  vacated  by  this  court  the 
sixth  day  of  November,  1896.'* 

This  matter  coming  on  for  hearing,  it  was  urged  in  behalf 
of  Thompson  that  he  could  not  be  adjudged  guilty  of  a  con- 
tempt^ for  that  the  order  of  November  6th  did  not  direct  him 
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to  restore  the  personal  property  to  the  possession  of  the  assignee. 
This  view  was  accepted  by  the  judge  as  correct;  and  the  order 
to  show  cause  was  dismissed. 

Thereafter,  upon  November  19,  1896,  the  assignee  presented 
and  filed  his  affidavit  stating  that  he  was  entitled  to  the  pos- 
session of  the  waterpipe ;  that  William  P.  Thompson  claimed  it 
imder  a  sale  by  the  assignee  of  the  insolvent's  estate  made  on 
or  about  the  eighteenth  day  of  Jime,  1896,  which  said  sale  was 
vacated  and  set  aside  by  the  order  above  mentioned  of  Novem- 
ber 6,  1896;  that  Thompson  still  has  possession  of  the  pipe,  to 
the  possession  of  which  affiant  is  entitled.  Upon  the  filing  of 
this  affidavit,  without  notice  to  Thompson,  the  court  upon  the 
same  day  made  its  order,  absolute  in  form,  requiring  Thompson 
to  deliver  up  to  the  assignee  all  property  of  the  estate  which 
he  claimed  under  the  sale  made  by  the  former  assignee. 

Following  the  issuance  of  this  order  a  writ  of  review  was  sued 
for  in  this  court  and  obtained. 

The  first  attack  is  directed  to  the  order  of  November  6th,  by 
which  the  sale  to  Thompson  is  vacated  conditionally  upon  the 
pa3rment  to  him  by  the  assignee  of  the  sum  of  five  hundred 
and  twenty-five  dollars.  It  is  contended  that  this  order  is  void 
for  want  of  jurisdiction;  that  the  title  to  the  property  having 
vested  in  the  petitioner  by  the  sale,  he  could  not  be  divested  of 
that  title  in  such  a  proceeding.  The  rule,  however,  is  quite 
otherwise.  While  the  party  seeking  relief  may  resort  to  his  bill 
in  equity,  he  may — ^and,  indeed,  it  is  often  the  preferable  practice 
— apply  by  motion  to  the  court  which  has  decreed  the  sale,and  in 
applying  to  such  court  he  may  base  his  application  upon  any 
equitable  principle  of  relief  which  would  give  jurisdiction  to  a 
court  of  equity  in  any  other  case  of  sale — fraud,  mistake,  ac- 
cident, or  other  ground  of  purely  equitable  cognizance.  And 
particularly  will  the  court  entertain  such  applications  where  the 
deception  has  been  practiced  or  the  mistake  induced  by  the  act 
of  the  purchaser.  In  all  such  cases  due  regard  will  be  had  to 
the  intervening  rights  of  third  persons,  but  no  such  rights  have 
here  arisen.  Amongst  numerous  authorities  support  in?  this 
proposition  may  be  instanced  Koontz  v.  Northern  Batik,  16 
Wall.  196;  Hockley  v.  Draper,  60  N.  Y.  88;  Requa  v.  Rea,  2 
Paige,  339;  Strong  v.  Cation,  1  Wis.  471:  And^raon  r  Fo^'U't, 
2  Harr.  &   G.   346;   Gordon  v,  Saunders,  2  McCord  Eq.  161; 
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Brown  v.  Oilmor,  8  Md.  322;  Collier  v.  Whipple,  13  Wend.  224; 
White  V.  Wilson,  14  Ves.  Jr.  151 ;  Houston  v.  Aycoclc,  5  Sneed, 
406;  73  Am.  Dec.  131;  Rorer  on  Judicial  Sales,  sees.  556,  et 
seq. 

It  is  next  insisted  that  the  order  of  November  19,  1896,  by 
which  the  petitioner  is  directed  to  deliver  up  to  the  assignee  all 
property  of  the  estate  claimed  by  him  under  the  sale,  is  void, 
and  this  contention,  we  think,  must  be  sustained.  A  purchaser 
at  a  sale  under  a  decree  of  a  court  of  chancery,  or  under  the 
order  of  a  probate  or  insolvency  court,  submits  himself  to  the 
jurisdiction  of  the  particular  tribunal,as  to  all  matters  connected 
with  such  sale  or  relating  to  him  in  his  character  of  purchaser. 
(Requa  v,  Rea,  supra.)  Therefore  it  is  that,  upon  motion  before 
the  court  decreeing  the  sale,it  may  be  set  aside  upon  any  groimd 
of  equitable  cognizance.  But  no  man  may  be  divested  of  his 
property,  or  of  his  right  to  property,  without  process  of  law.  as 
a  jurisdictional  prerequisite  he  is  entitled  to  his  notice  and  his 
hearing,  and  only  after  such  notice  and  hearing  may  the  action 
of  the  court  be  upheld.  The  order  of  November  6th  was  in  all 
respects  a  proper  order.  The  purchaser  was  served  with  notice 
and  was  granted  a  hearing.  After  such  notice  and  hearing  the 
court  made  its  order  vacating  the  sale  upon  condition,  namely, 
that  within  a  specified  time  the  purchaser  should  be  restored  to 
his  former  position  by  the  payment  to  him  of  the  sum  of  five 
hundred  and  twenty-five  dollars.  The  order  of  November  16th, 
based  upon  the  aflSdavits  of  the  assignee  that  he  was  unable  to 
make  the  tender  contemplated,  was  likewise  a  proper  otier.  By 
its  terms  it  prescribed  a  notice  to  be  given  to  the  petitioner, 
and  an  opportunity  was  accorded  him  to  be  heard  and  show 
cause  why  he  should  not  deliver  up  the  property.  This  proceed- 
ing ended  favorably  to  the  petitioner,  the  court  agreeinsr  with 
his  contention  that  there  was  nothing  in  its  preceding  order  re- 
quiring him  to  deliver  the  property.  The  rule  was  discharged, 
and  the  petitioner  stood  purged  of  contempt.  Thereafter,  upon 
the  ex  parte  application  of  the  assignee,  based  upon  an  affidavit 
essentially  inaccurate  in  its  statement  of  facts,  the  court,  with- 
out notice  served  or  hearing'  granted  to  the  purchaser,  made  its 
order  absolute  requiring  him  to  deliver  up  to  the  assignee  all 
property  claimed  by  Thompson  under  a  sale,  "which  sale  [so 
runs  fhe  order]  was  vacated  and  set  aside  by  this  court  on  the 
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sixth  day  of  November,  1896/'  Herein  is  found  the  same  in- 
accuracy referred  to  in  the  aflfidavit.  The  sale  had  not  been  va- 
cated and  set  aside  by  the  order  of  November  6th.  At  the  most 
it  was  to  be  vacated  after  condition  performed  by  the  assignee. 
The  order  of  November  6th,  while  not  a  judgment,  yet  possessed 
many  of  the  essentials  and  characteristics  of  a  judgment.  The 
later  order  of  November  19th  contains  a  drastic  modification  of 
the  order  of  November  6th,  in  that  it  requires  the  purchaser  ab- 
solutely and  without  condition  to  restore  the  property.  Before 
such  modification  so  vital  to  his  rights  could  be  made  he  was 
entitled  to  be  heard. 

Nor  can  the  order  under  consideration  be  supported  by  refer- 
ence to  or  employment  of  the  affidavits  used  in  support  of  the 
hearing  had  upon  November  18th,  and  this  for  many  reasons: 
First,  those  affidavits  were  offered  in  support  of  an  application 
that  the  purchaser  be  punished  for  contempt.  He  was  notified 
of  the  proceeding,  given  an  opportunity  to  be  heard,  and  after 
hearing  the  proceeding  against  him  was  discharged.  The  affi- 
davits then  had  performed  their  office.  Again,  if,  as  the  as- 
signee contended,  the  purchaser  was  evading  a  tender,  a 
compliance  with  section  1600  of  the  Civil  Code  would  have  ex- 
tinguished the  assignee's  obligation  to  pay,  which  otherwise  re- 
mained in  full  force.  And,  finally,  if  it  were  permissible  to  use 
the  affidavits  in  support  of  the  order  of  November  19th,  the  fact 
still  remains  that  the  order  was  made  in  the  absence  of  and 
without  notice  to  the  purchaser,  and  therefore  with  no  oppor- 
tunity afforded  him  to  make  his  defense  to  a  determination 
which  deprived  him  absolutely  and  without  condition  of  the  pos- 
session of  his  property. 

The  order  of  November  6th  did  not  require  the  modification 
attempted  to  be  made  by  the  order  of  November  19th.  The 
assignee  could  have  extinguished  his  obligation  to  pay  by  a  com- 
pliance with  section  1500  of  the  Civil  Code,  or  could  have  made 
his  showing  before  the  court  that  he  was  unable  to  tender  the 
money  to  the  purchaser  through  fault  of  the  latter,and  then  have 
paid  the  money  into  court  for  the  benefit  of  the  purchaser.  The 
condition  imposed  upon  him  by  the  order  of  November  6th  thus 
being  performed,  if  the  purchaser  had  thereafter  refused  to  de- 
liver the  pipe,  he  would  have  been  in  contempt  of  the  very  terms 
of  the  order  of  November  6th,  and,  upon  cause  shown  and  after 
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hearing,  the  court  could  with  propriety  have  committed  him  in 
contempt  until  he  had  delivered  the  pipe.  And  all  this  without 
any  modification  of  the  order  of  November  6th.  The  court, 
however,  seems  to  have  labored  under  the  misapprehension  that 
a  modification  of  the  order  of  November  6  th  was  necessary,  and 
the  order  of  November  19th  was  designed  as  such  modification. 
In  effect  the  order  of  the  19th  is  a  redetermination  of  the  ques- 
tion, and  is  equivalent  to  a  judgment  that  the  purchaser  turn 
over  the  property  without  repayment  to  him  of  his  outlay. 
Such  a  redetermination — since  these  proceedings  are  in  the  na- 
ture of  and  take  the  place  of  a  hearing  in  equity — could  only 
be  had  after  notice  and  a  hearing  to  the  purchaser. 

The  order  of  November  19,  1896,  is  therefore  vacated  and  an- 
nulled. 

The  application  of  the  assignee  made  herein  that  petitioner  be 
required  to  give  a  bond  is  deified. 

McParland,  J.,  Temple,  J.,  Garoutte,  J.,  Van  Fleet,  J.,  Harri- 
son, J.,  and  Beatty,  C.  J.,  concurred. 
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J.  W.  SAYWAED,   Administrator,   etc..   Appellant,   v.   J.   F. 
HOUGHTON  et  al..  Respondents. 

Stock  of  Corporation — Enforcement  of  Trust  by  Administrator  op 
Beneficiary. — Where  shares  of  the  stock  of  a  corporation  had  been 
pledged  by  the  original  owner  as  security  for  payment  of  his  note, 
and  had  been  sold  to  satisfy  the  note,  and  the  purchaser  was 
willing  and  desirous  to  allow  the  original  owner  the  benefit  of  a 
great  rise  in  the  value  of  the  stock,  upon  payment  of  a  specified 
sum  therefor,  and  such  sum  was  advancod  by  the  defendant  under 
an  agreement  that  the  original  owner  of  the  stock  should  procure 
it  to  be  transferred  to  the  defendant  to  be  held  by  him  for  the 
benefit  of  the  original  owner,  upon  the  trust  and  condition  that 
such  original  owner,  upon  the  tender  by  him  to  the  defendant 
within  six  months  of  the  sum  so  advanced  with  interest  from  the 
date  of  advance,  and  a  specified  bonus,  should  receive  from  the 
defendant  a  transfer  of  all  of  said  stock,  and  such  original  owner 
died  before  the  expiration  of  the  time  limited,  an  action  will  lie  in 
favor  of  his  administrator,  after  tender  to  the  defendant  of  the 
amount  so  agreed  upon,  to  enforce  the  trust,  and  to  compel  a  re- 
transfer  of  the  stock  by  the  defendant  pursuant  to  the  agreement. 
CXIX.  Cal.— 35 
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Id. — Specific  Performaitce  or  CJontbact — Option  —  Mutualitt— Ef- 
FBCT  OF  Tender.  —  Assuming  that  the  element  of  mutuality  was 
wanting  in  the  contract  sought  to  be  enforced  at  the  time  the  con- 
tract was  entered  into,  and  that  it  only  conferred  upon  the  orig- 
inal owner  of  the  stock  an  option  to  pay  the  money,  that  element 
was  supplied  upon  the  offer .  of  performance  and  tender  of  tbe 
amount  agreed  upon  by  his  administrator,  at  which  time  the  rem- 
edy became  mutual.  An  original  lack  of  mutuality  in  the  right  to 
specific  performance  of  a  contract  will  not  preclude  the  enforce- 
ment of  the  contract  where  this  want  has  been  removed  at  tbe  time 
the  action  was  brought. 

Id. — Creation  of  Trust — Consideration — Statute  of  Frauds.— The 
transaction  between  the  defendant  and  the  original  owner  of  the 
stock  was  not  in  effect  a  purchase  of  the  stock  by  the  defendant 
from  the  prior  purchaser  with  a  mere  promise  without  considera- 
tion to  hold  it  for  the  benefit  of  the  original  owner;  but  in  legal 
effect  it  amounted  to  a  purchase  of  the  stock  by  the  original  owner 
with  money  advanced  by  the  defendant,  the  title  to  the  stock  being 
taken  in  the  name  of  the  latter  as  security  for  the  repayment  of 
the  money  so  advanced,  with  the  stipulated  compensation  for  Its 
use,  and  there  was  no  want  of  consideration  for  the  promise  to 
return  or  transfer  the  stock,  nor  was  there  anything  in  the  na- 
ture of  the  contract  rendering  it  obnoxious  to  the  statute  of 
frauds;  but  a  trust  arose  upon  the  facts  in  favor  of  plaintiff's  in- 
testate to  have  the  stock  restored  to  him  upon  compliance  with  the 
terms  of  the  contract. 

Id. — Right  of  Administrator  to  Sue — Offer  of  Payment. — The  ad- 
ministrator of  the  deceased  beneficiary  ot  the  trust  may  maintain 
an  action  to  enforce  the  trust,  upon  compliance  with  the  contract 
creating  it  on  his  part,  and  an  offer  or  tender  of  payment  by  such 
administrator  to  the  defendant  of  the  sum  agreed  upon,  within  the 
time  limited  by  the  contract,  is  sufficient  to  authorize  the  main- 
tenance of  such  action. 

Id. — Construction  of  Code — Mode  of  Tender. — Section  1500  of  the 
Civil  Code  does  not  prescribe  the  mode  of  tender,  but  a  method  of 
extinguishing  an  obligation  when  that  object  is  sought. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  E.  Houghton,  for  Appellant 

Fox  &  Kellogg,  for  Respondents. 

VAN^  FLEET,  J. — The  court  below  sustained  a  demurrer  in- 
terposed by  defendant  Houghton  to  the  complaint,  and  entered 
judgment  dismissing  the  action,  from  which  plaintiff  appeals. 
The  only  question  involved  in  the  appeal  is  whether  the  com- 
plaint states  a  cau^^e  of  action. 
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The  averments  of  the  complaint,  bo  far  as  material  here,  are  in 
substance  that  W.  T.  Sayward,  plaintiflE's  intestate,  being  the 
owner  of  three  thousand  shares  of  the  capital  stock  of  the  cor- 
poration defendant^the  Biverside  Land  and  Irrigation  Company, 
transferred  the  same  to  one  Pelton,  as  security  for  the  payment 
of  a  certain  promissory  note,  with  power  of  sale  in  Pelton  on  de- 
fault of  the  payment  of  the  note ;  that  the  note  not  being  paid, 
the  stock  was  thereafter,  on  March  16,  1887,  duly  sold  by  Felton 
to  one  George  Loomis  for  forty-six  thousand  dollars,  to  satisfy 
the  note;  that  subsequent  to  said  pledge,  and  prior  to  the  sale, 
said  stock  had  greatly  increased  in  value,  and  at  the  date  of  the 
sale,  and  thereafter,  and  at  the  time  of  bringing  this  action,  was 
of  far  greater  value  than  the  amount  for  which  it  was  sold,  to 
wit,  of  the  value  of  one  hundred  and  seventy-four  thousand  dol- 
lars; that  neither  Felton  nor  Loomis,  by  reason  of  their  long  ac-  I 
quaintance  and  friendship  for  said  Sajrward,  were  desirous  of  j 
availing  themselves  of  the  benefit  of  the  excess  in  value  of  said  | 
stock  above  the  amount  necessary  to  satisfy  said  indebtedness, 
but  were  each  desirous  that  said  Sayward  should  have  the  bene- 
fit of  such  increased  value,  and  were  ready  and  willing  to  give 
him  the  preference  over  all  other  persons  in  the  purchase  or  re- 
demption of  said  stock,  and  were  willing  that  he  should  have 
said  stock  upon  the  payment  of  the  sum  of  fifty  thousand  dollars 
therefor. 

That  thereupon  said  W.T.  Sayward  and  the  defendant  Hough- 
ton entered  into  this  agreement :  That  said  Houghton  should  ad- 
vance the  flum  of  fifty  thousand  dollars  for  the  purchase  of 
the  stock  from  Loomis,  and  that  Sayward  should  procure  said 
stock  to  be  transferred  by  Loomis  to  Houghton,  the  same  to  be 
held  by  Houghton  for  the  benefit  of  Sayward,  upon  the  trust 
and  condition  that  the  latter  should,  ^'on  the  tender  by  him  to 
said  Houghton,  within  six  months,  of  the  sum  so  to  be  advanced 
by  said  Houghton  for  the  purchase  of  said  stock  from  said  Loomis 
as  aforesaid,  with  interest  thereon  form  the  date  of  said  advance 
to  the  date  of  said  tender,  together  with  five  thousand  ($5,000) 
dollars  as  a  bonus  to  said  Houghton  receive  from  said  Houghton 
a  transfer  of  all  of  said  stock*' ;  that  in  pursuance  of  said  agree- 
ment the  money  was  so  advanced  by  Houghton,  and  Sayward, 
on  March  24,  1887,  procured  said  stock  to  be  transferred  and 
delivered  by  Loomis  to  Houghton. 
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That  thereafter,  on  June  11,  1887,  Sayward  died,  and  plain- 
tiff was  duly  appointed  administrator  of  his  estate;  that  on  Sep- 
tember 15, 1887,and  within  six  months  from  the  date  of  the  pay- 
ment and  advancement  of  said  money  by  Houghton,  plaintiff 
as  such  administrator,  tendered  and  offered  to  Houghton  the 
full  amount  required  to  be  paid  by  plaintiff's  intestate  under 
said  agreement,  including  a  five  thousand  dollars  bonus,  and 
demanded  a  transfer  and  deliveiy  of  the  stock;  but  that  Hough- 
ton repudiated  said  agreement  and  refused  said  tender,  and 
refused  to  deliver  or  transfer  said  stock.  That  plaintiff  has  ever 
since  been,  and  is  now,  ready,  able,  and  willing  to  pay  said 
Houghton  the  full  amount  required  to  be  paid  under  said  con- 
tract, upon  the  transfer  and  delivery  of  said  stock. 

The  prayer  is,  among  other  things,  that  Houghton  be  declared 
to  hold  said  stock  in  trust  for  plaintiff's  intestate,  and  that  he 
be  required  to  transfer  and  deliver  the  same  to  plaintiff  as  such 
administrator,  upon  the  payment  of  the  sum  required  under  the 
terms  of  the  contiact. 

We  think  the  complaint  states  a  cause  of  action  and  that  the 
demurrer  was  improperly  sustained.  Eespondent  construes  the 
action  as  one  purely  for  the  specific  performance  of  a  contract 
which  he  contends  is  wholly  lacking  in  mutuality;  that  while 
the  complaint  alleges  a  promise  on  his  part  to  convey,  it  discloses 
no  corresponding  obligation  upon  the  part  of  plaintiff's  intestate 
to  purchase,  but  merely  an  option  so  to  do,  which  could  not  have 
been  enforced,  and  that  therefore  the  contract  alleged  is  one 
which  equity  wiU  not  enforce.  But,  assuming  that  the  element 
of  mutuality  was  lacking  at  the  time  the  contract  was  entered 
into,  it  was  supplied  upon  the  offer  of  performance  being 
made  by  plaintiff,  since  thereby  the  remedy  to  enforce  it  clearly 
became  mutual.  An  original  lack  of  mutuality  in  the  right 
to  specific  performance  will  not  preclude  the  enforcement 
of  the  contract  where  this  want  has  been  removed  at  the  time 
the  action  is  brought.  (Thurher  v.  Meves,  ante,  p.  35,  and 
cases  there  cited;  Vassaidt  v.  Edwards j,  43  Cal.  458;  Woodruff  v. 
Woodruff,  44  N.  J.  Eq.  349.)  The  principle  is  well  stated  in  the 
case  last  cited,  where  the  objection  was,  as  here,  that  the  cove- 
nant sued  on  was  lacking  in  mutuality,  in  that  it  gave  complain- 
ant the  right  to  purchase,  but  did  not  provide  that  he  taust  do  so. 
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The  objection  is  thus  answered:  "It  is  laid  down,  as  a  general 
mle^  that  equity  will  not  specificially  enforce  the  performance  of 
a  contract  where,  from  its  terms,  a  right  does  not  arise  in  favor 
of  each  party  against  the  other^  and  where  each  party  ia  not 
entitled  to  the  equitable  remedy  of  specific  execution  of  such  ob- 
ligation against  the  other  contracting  party.  (Pomeroy  on  Spe- 
cific Performance,  sec.  162.)  But  this  rule  is  subject  to  the 
modification  that,  if  th^  quality  originally  lacking  should  be  sub- 
sequently supplied,  the  enforcement  of  the  contract  may  be 
made  possible.  The  language  of  Chief  Justice  Beasley  in  Rich- 
ards V.  Oreen,  23  N.  J.  Eq.  536,  537,  will  suffice  to  indicate  how 
the  contract  under  consideration  is  made  mutual  and  enforceable. 

"The  chief  justice  says:  It  is  true  that  there  are  exceptions 
to  the  rule  that  a  court  of  equity  wiU  not  perform  unilateral  con- 
tracts, as,  for  instance,  in  those  cases  where  an  agreement,  which 
the  statute  of  fraud  requires  to  be  in  writing,  has  been  signed  by 
one  of  the  parties  only;  or  when  the  contract  by  its  terms  gires  to 
one  party  a  right  to  the  performance  which  it  does  not  confer 
upon  the  other,  an  example  of  which  is  exhibited  in  the  instance 
of  a  lease  for  years  which  gives  an  option  to  the  lessee  of  purchas- 
ing during  the  term.  But  it  will  be  observed  that  when  such  con- 
tracts come  to  be  enforced  in  equity  they  cease  to  be  unilateral, 
for,  upon  the  filing  of  the  bill,  the  party  who  was  before  unbound 
puts  himself  under  the  obligation  of  the  contract.  By  his  own 
act  he  makes  the  contract  mutual,  and  the  other  party  is  enabled 
to  enforce  it.*^'  Numerous  other  authorities  might  be  cited  in 
support  of  the  same  principle. 

But  we  do  not  construe  the  action  as  being  essentially  one  for 
the  specific  performance  of  the  contract,  except  in  so  far  as  such 
relief  is  necessarily  incidental  to  the  enforcement  of  the  plain- 
tiff's rights  in  the  premises.  The  action  is  more  in  the  nature  of 
an  action  to  enforce  a  trust  arising  in  favor  of  plaintiff's  intes- 
tate to  have  the  stock  restored  to  him  upon  a  compliance  with 
the  terms  of  the  contract.  Respondent  contends  that  no  such 
trust  arose;  that  the  transaction  was  in  effect  a  purchase  of  the 
stock  by  him  from  Loomis,  precisely  as  if  it  had  been  at  sheriff's 
sale  or  other  public  vendue,  with  a  mere  promise  by  him  to  hold 
it  for  the  benefit  of  Sayward,for  which  promise  there  was  no  con- 
sideration; and,  there  being  no  fraud  or  deceit  alleged,  no  en- 
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f  oroeable  trust  was  created  or  resulted.  But  the  case  is  clearly 
not  one  of  that  complexion.  The  transaction  did  not  constitnte 
a  purchase  of  the  stock  by  respondent  with  his  own  money  or  for 
his  own  benefit.  In  legal  effect  it  amounted  to  a  purchase  by  Say- 
ward  with  money  advanced  for  the  purpose  by  Houghton,  the 
title  being  taken  in  the  name  of  the  latter  and  the  stock  delivered 
to  him  to  be  held  merely  as  security  for  the  repayment  of  the 
money  so  advanced^  with  the  stipulated  compensation  for  its  use. 
Such  being  the  nature  of  the  transaction,  there  was  obviously  no 
want  of  consideration  for  respondent's  promise  to  return  or  trans- 
fer the  stock;  and  that  there  resulted  under  the  facts  a  right 
in  Sayward  to  such  transfer,  upon  compliance  with  the  terms  of 
the  contract,  we  entertain  no  doubt. 

There  is  no  merit  in  the  other  objections  to  the  sufficiency  of 
the  complaint.  There  is  nothing  in  the  nature  of  the  contract 
rendering  it  obnoxious  to  the  statute  of  frauds ;  nor  is  there  any- 
thing in  the  objection  that  plaintiff  cannot  maintain  the  action- 
conceding  that  thi^  question  may  be  raised  under  the  general  de- 
murrer. (Code  Civ.  Proc.,  sec.  1582;  Knowles  v.  Murphy,  107 
Cal.  111.)  The  case  of  Janes  v.  Throckmorton,  57  Cal.  387,  does 
not  negative  the  right  of  the  administrator  to  maintain  an  action 
such  as  this.  The  offer  or  tender  of  payment  was  sufficient.  Sec- 
tion 1500  of  the  Civil  Code  does  not  prescribe  the  mode  of  tender 
but  a  method  of  "extinguishing**  an  obligation  when  that  object 
is  sought.     {Knowles  v.  Murphy,  supra.) 

The  judgment  is  reversed  and  cause  remanded^  with  directions 
to  overrule  the  demurrer. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 

Upon  the  denial  of  the  petition  for  a  hearing  in  Bank,  the 
following  opinion  was  filed  by  Beatty,  C.  J.,  on  the  7th  of  Feb- 
ruary, 1898: 

BEATTY,  C.  J.,dissenting. — ^I  dissent  from  the  order  denying 
a  rehearing  of  this  case.  As  I  construe  the  complaint  it  shows 
that  Houghton  purchased  the  stock  for  himself  and  merely  gave 
plaintiff^s  intestate  an  option  to  purchase  it  from  him  upon  pay- 
ment within  six  months  of  fifty  thousand  dollars,  with  interest, 
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and  a  bonus  of  five  thousand  dollars.  There  was  !io  advance  of 
money  to  Sayward  by  way  of  loan  and  no  personal  obligation  on 
the  part  of  Sayward  to  pay  Houghton  anything.  He  merely  bar- 
gained for  an  option  to  purchase. 

For  granting  this  option  Houghton  received  a  valuable  consid- 
eration in  being  allowed  at  Sayward's  request,  and  for  his  con- 
tingent benefit,  to  purchase  the  stock  at  a  price  below  its  real  or 
estimated  value.  This  consideration  was  sufficient  to  support 
Houghton's  agreement  granting  the  option,  and  Sayward's  elec- 
tion to  purchase  and  offer  to  perform,  if  made  at  any  time  within 
six  months,  would  have  supplied  the  element  of  mutuality  neces- 
sary to  warrant  a  decree  of  specific  performance,  if  in  other  re- 
spects the  contract  was  enforceable. 

But  if  the  action  is  one  for  specific  performance  (and  I  can 
regard  it  in  no  other  light),  the  most  serious  question  arises  out 
of  the  fact  that  the  intestate  did  not  during  his  lifetime  make  his 
election  to  purchase,  and  the  plaintiff,  as  administrator,  has  as- 
sumed to  make  it  for  him.  He  has,  in  other^ words,  without  any 
authority,  so  far  as  appears,  from  heir  or  creditor  or  the  probate 
court,  undertaken  to  bind  the  estate  to  pay  Houghton  fifty  thou- 
sand dollars,  with  interest,  and  a  bonus  of  five  thousand  dollars 
more  in  exchange  for  his  stock.  And,  unless  he  has  given 
Houghton  the  right  to  claim  so  much  out  of  the  assets  of  the  es- 
tate in  preference  to  creditors  and  heirs,  the  option  has  not 
been  exercised — the  estate  is  not  bound,  and  if  the  estate  is  not 
bound  Houghton  is  not  bound.  There  must  be  mutuality  of  ob- 
ligation when  the  action  is  commenced.  To  hold,  therefore,  that 
this  is  a  case  for  specific  performance  would  be  to  hold  that  an 
administrator  of  his  own  motion  can  appropriate  the  assets  of 
an  estate  to  the  performance  of  an  agreement  to  purchase  resting 
in  the  option  of  his  intestate,a  doctrine  to  which  the  court  should 
hesitate  to  commit  itself. 

The  point  made  by  respondent  that  the  agreement  set  out  in 
the  complaint  is  within  the  statute  of  frauds  (Civ.  Code,  sec. 
1739)  does  not  arise  upon  the  demurrer,  because  it  does  not  ap- 
pear from  the  complaint  that  the  agreement  was  not  in  writing. 
If,  however,  it  was  merely  oral,  and  was,  as  I  construe  it,  merely 
an  agreement  to  sell,  it  was  within  the  statute. 

Neither  does  the  objection  that  plaintiff's  remedy  is  at  law  for 
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damages  rather  than  in  equity  for  specific  perfonnanoe  arise  on 
this  general  demurrer  for  want  of  facts.  It  is  certainly  doubtful 
whether — aside  from  the  objections  above  referred  to — the  com- 
plaint states  a  case  for  equitable  relief^  but  if  those  objections 
are  unfounded  it  does  state  a  cause  of  action* 


[S.  F.  No.  362.     In  Bank. — January  7,  1898.] 

W.  P.  GOAD  et  al.,  as  Trustees,  etc.,  Appellants,  v.  AlfNIB 
A.  MONTGOMERY  et  al.,  Eespondents. 

Estates  of  Deceased  Persons — ^I'bust  uitdeb  Will  —  Decbeb  of  Dis- 
tribution TO  Trustees — Conclusiveness  of  Decbbx  upon  Con- 
TBUOTioN  OF  WiLL — PowER  OF  TRUSTEES. — ^A  decree  of  distribution 
to  trustees  under  the  will  of  a  deoeased  person,  unappealed  from, 
is  final  and  conclusive  as  to  the  terms  of  the  trust  defined  therein, 
and  as  to  the  powers  and  duties  of  the  trustees  in  regard  to  the 
trust  property  distributed  to  them,  which  are  to  be  measured  by 
the  terms  of  the  decree,  and  not  by  the  terms  of  the  will,  whidi 
is  superseded  by  the  decree,  and  cannot  be  resorted  to  as  evidence 
to  impeach  the  decree,  or  to  establish  powers  of  the  trustees  not  con- 
ferred by  the  decree;  and  where  such  decree  distributed  certain 
real  estate  and  certain  mortgage  securities  to  the  trustees  in  lieu 
of  a  large  money  legacy  required  by  the  will  to  be  managed  by  the 
trustees  for  the  benefit  of  the  minor  children  of  the  testator,  and 
the  decree  declared  that  the  property  so  distributed  to  them  was 

*  "in  trust  that  the  said  trustees  shall  manage  the  said  property  and 
pay  over  and  deliver  one-hall  of  said  property  so  distributed  to 
them,"  to  each  of  the  children  upon  their  respectively  attaining  the 
age  of  majority,  the  trustees,  though  originally  empowered  by  the 
will  as  executors  to  sell  and  convey  and  dispose  of  all  the  prop- 
erty owned  by  the  testator  without  any  order  of  court,  have  no 
power  to  sell  or  dispose  of  any  of  the  property  distributed  to 
them  by  the  decree  in  trust,  except  as  directed  and  confirmed  by 
order  of  a  court  of  competent  jurisdiction. 

Id. — Power  of  Court  in  Distribution  of  Estatb  —  GoNSTSucnoN  of 
Wiix  IN  Decree. — A  court  having  jurisdiction  to  distribute  the 
estate  of  a  deoeased  person  has  pow^r  to  determine  what  distri- 
bution shall  be  made  under  its  decree  to  trustees  luuued  in  the 
will,  and  to  construe  the  will  <^  the  testator,  and  determine  his 
intention  in  creating  a  trust  thereunder,  and  to  distribute  the 
estate  to  the  trustees  In  accordance  with  its  own  views  of  his  in- 
tention, and  of  the  powers  and  duties  of  the  trustees  appointed 
thereunder;  and,  where  no  appeal  is  taken  from  its  decree  by  the 
trustees,  it  becomes  conclusive  upon  them,  and  they  can  no  longer 
contend  for  a  different  construction  from  that  wMch  is  imported 
by  the  terms  of  the  decree,  which  must  be  regarded  as  a  oon- 
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struction  by  the  court  of  the  testator's  intention,  and  is  to  be 
treated  as  if  he  had  created  the  trust  in  the  terms  of  the  decree. 

Id. — CoiNoiDEErcB  of  Decrees — Puob  Degbeb   Authorizing   Sxtbstitu- 

TION  OF  PsOPEBTT  FOB  LEGACY — ^RETEatENOE  IN  DeOBEE  OF  DlBTBIBU- 

TiON. — A  reference  made  in  the  decree  of  distribution  to  a  prior 
decree  made  in  an  action  brought  by  the  trustees  to  have  it  de- 
termined that  it  was  for  the  best  interest  of  the  estate  to  have 
th  property  distributed  in  kind  amonfs^  the  parties  interested,  in- 
stead of  coverting  it  into  money,  by  which  decree  certain  desig- 
nated property  was  substituted  in  lieu  and  in  full  satisfaction  of 
a  pecuniary  legacy  given  to  the  minor  children,  is  not  to  be  con- 
sidered as  controlling  the  decree  of  distribution,  though  made  in 
accordance  therewith,  and  the  court,  in  distributing  the  property, 
is  to  be  deemed  as  acting  in  accordance  with  its  own  views. 

Id. — Tbust  to  Manage  Pbofebtt  and  Pay  Oveb  and  Beliveb  the 
Same— Power  of  Trustees. — A  trust  to  manage  property  and  de- 
liver the  same  to  beneficiaries  named  at  their  majority,  in  the  ab- 
sence of  any  other  authority  given  expressly  or  by  implication  in 
the  instrument  creating  the  trust,  requires  that  the  property  be 
kept  and  delivered  in  kind  to  the  beneficiaries  at  the  termination 
of  the  trust;  and  though  a  right  to  receive  payment  of  bonds  and 
mortgages,  and  to  invest  the  sums  so  received  in  other  securities, 
is  consistent  with  the  duty  of  the  trustees  to  pay  over  and  deliver 
the  property  held  upon  trust,  their  authority  cannot  be  extended 
to  include  a  right  to  sell  or  dispose  of  real  estate  so  held  by  them 
upon  trust,  without  a  previous  order  or  direction  from  the  court. 

Id. — Powkb  of  Sale  by  Executors  not  Afflicabls  to  Trust  Prop- 
erty Distributed  to  Trustees. — The  rights  and  duties  of  execu- 
tors are  distinct  from  theiir  rights  and  duties  as  trustees  under 
the  will,  and  a  power  of  sale  given  to  the  executors  as  such  ia 
not  applicable  to  trust  property  distributed  to  them  as  trustees 
under  the  will,  and  where  no  such  power  is  conferred  upon  the 
trustees  by  the  decree  of  distribution,  it  must  be  deemed  not  to 
exist  in  them  as  trustees  under  the  will. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    A.  A.  Sanderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Piatt  &  Bayne,  and  Eodgers  &  Paterson,  for  Appellants. 

The  court  had  jurisdiction  to  construe  the  will  independ- 
ently of  the  decree  of  distribution.  {Ooldtree  v.  Thompson,  79 
Cal.  613.)  The  power  to  manage  generally  includes  a  power 
of  sale.  (Hill  v.  Hill,  6  Sim.  144,  146 ;  Commissioners  v.  Walker, 
38  Am.  Dec.  435,  par.  3.)  The  trustees  were  vested  with  the 
power  to  sell.    (Elmer  v.  Gray,  73  Cal.  283,  284;  Morffetv  v.  San 
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Francisco  etc.  R.  R.  Co,,  107  Cal.  587.)  The  substitution  of 
other  property  made  no  change  in  the  rights  of  the  trustees. 
(Wells,  Fargo  &  Co.  v,  Robinson,  13  Cal.  144;  Preuser  v.  Terry 
(Ky.  1891,)  16  S.  W.  Eep.  133.) 

Franklin  K.  Lane,  and  Q.  Whitfield  Lane,  for  Minor  Respond- 
ents. 

The  word  "manage'^  can  by  no  possibility  include  a  power  of 
sale,  and  there  is  no  implied  power  of  sale. 

W.  S.  Goodfellow,  for  Elizabeth  A.  Rodgers,  Respondent 

No  power  of  sale  was  conferred  upon  the  trustees  by  the 
instrument  creating  the  trust,  and  the  property  must  be  pre- 
served by  the  trustees  and  delivered  over  in  kind.  (2  Perry 
on  Trusts,  sees.  602  g,  769;  Tiffany  on  Trusts,  sec.  613;  Wat- 
son  V.  Cleveland,  21  Conn.  641,  642 ;  Roosevelt  v.  Fulton,  7  Cow. 
81;  Harrison  v.  Harrison,  2  Atk.  121;  Tape  v,  Lathhury,  L.  R 
1  Eq.  174;  Billington's  estate,  3  Rawle,  55;  Thompson  v. 
Peake,  38  S.  C.  440;  Hufbauer  v.  Jackson,  91  Ga.  298.)  The 
decree  of  distribution  is  controlling  as  to  the  rights  of  all  per- 
sons legally  or  equitably  entitled  to  any  interest  in  the  prop- 
erty of  the  estate.  (Siddall  v.  Harrison,  73  Cal.  660,  663;  Es- 
tate  of  Hinckley,  68  Cal.  467,  618.) 

HARRISON,  J. — ^Alexander  Montgomery  died  November  4, 
1893,  leaving  a  last  will  and  testament  containing  the  following 
provisions  : 

"Fifth.  I  give  and  bequeath  to  W.  P.  Goad  and  A.  W.  Foster 
one  million  ($1,000,000)  dollars,  in  trust  for  my  two  minor  chil- 
dren, Annie  A.  Montgomery  and  Hazel  G.  Montgomery,  to  be 
managed  by  said  trustees. 

"Said  trustees  shall  pay  over  one-half  thereof  to  my  daughter. 
Annie  A.  Montgomery,  when  she  attains  the  age  of  majority,  and 
the  remainder  thereof  to  my  daughter.  Hazel  O.  Montgomeiy, 
when  she  attains  the  age  of  majority. 

"Ninth.  I  hereby  authorize  my  executors  hereinafter  named  to 
sell,  convey,  and  dispose  of  all  property  that  I  may  own,  as  in 
their  judgment  may  be  for  the  best  interest  of  said  estate,  with- 
out any  order  from  any  court." 

"Twelfth.    I  hereby  nominate  and  appoint  W.  P.  Goad  and  A. 
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W.  Poster  executors  of  this  my  last  will  and  testament,  and  re- 
quest that  no  bonds  be  required  of  them  as  such  executors,  or  as 
trustees  hereinunder." 

The  will  was  admitted  to  probate  in  the  superior  court  of  San 
Francisco  November  22,  1893,  and  letters  testamentary  issued 
to  the  executors  therein  named.  In  April,  1895,  while  the  ad- 
ministration of  the  estate  was  still  pending,  Goad  and  Foster,  as 
the  trustees  for  the  children  of  the  deceased,  brought  an  action  in 
the  superior  court  for  San  Francisco  against  the  several  parties 
interested  in  the  estate,  setting  forth  in  their  complaint  the  exe- 
cution and  terms  of  the  will ;  that  the  estate  of  said  deceased  con- 
sisted mainly  of  real  estate  and  of  indebtedness  secured  by  real 
estate;  that  there  was  not  in  the  hands  of  the  executors  money 
suflScient  to  pay  the  several  legacies  named  in  the  will ;  that  owing 
to  the  depreciated  condition  of  the  market  and  business  general- 
ly, any  attempt  to  convert  the  real  estate  into  money  would  not 
produce  suflBcient  to  pay  the  legacies,  and  would  greatly  postpone 
the  settlement  of  the  estate ;  that  in  view  of  these  considerations 
it  has  been  proposed  that,  instead  of  converting  the  property  of 
the  estate  into  money,  it  should  be  distributed  in  kind  to  those 
interested  therein;  that  as  trustees  under  the  provisions  of  the 
will  they  had  doubts  as  to  their  rights  and  power  with  reference  to 
said  proposal,  and  they  thereupon  asked  the  court  to  instruct  and 
direct  them  as  to  their  duties  and  powers  relative  thereto.  Upon 
the  trial  of  the  cause  the  court  found  substantially  in  accordance 
with  the  avermenta  in  the  complaint,  and  also  that  it  was  for  the 
best  interest  of  the  children  that  certain  property  should  be  ac- 
cepted by  the  trustees  in  lieu  of  the  moneys  due  them  under  the 
bequest,  and  thereupon.  May  3,  1895,  rendered  its  judgment  di- 
recting and  instructing  the  trustees  to  accept  certain  designated 
property  "in  lieu  and  in  full  satisfaction  of  the  pecuniary  legacy 
bequeathed  to  them  as  aforesaid  by  said  will,  in  trust  for  said 
Annie  A.  Montgomery  and  Hazel  G.  Montgomery,"  and  also  to 
consent  that  said  property  be  by  the  decree  of  distribution  to  be 
made  in  said  estate  distributed  to  them  in  trust  as  aforesaid,  in 
lieu  and  in  full  satisfaction  of  the  said  pecuniary  legacy.  There- 
after, May  6,  1895,  the  executors  of  said  will  filed  their  petition 
for  a  final  distribution  of  the  estate,  and  on  May  15th,  the  court 
made  its  order  and  decree  of  distribution  by  which  the  property 
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designated  in  the  above-named  decree  was  distributed  to  the  said 
Goad  and  Foster,  as  trustees  under  the  will  of  said  Montgomery, 
in  trust  for  the  children  during  their  minority,"and  in  trust  that 
the  said  trustees  shall  manage  the  said  property  and  pay  oyer 
and  deliver  one-half  of  said  property,  so  distributed  to  them  as 
aforesaid,*'  to  each  of  the  said  children  upon  their  respectively 
attaining  the  age  of  majority.  The  decree  of  distribution  con- 
tained also  the  following  provision :  "And  said  property  ao  dis- 
tributed to  said  W.  F.  Goad  and  A.  W.  Foster^  as  trustees  as  last 
aforesaid,  is  so  distributed  to  them  in  lieu  and  in  full  satisfac- 
tion of  the  legacy  of  one  million  ($1,000,000)  dollars,  and  of  the 
interest  thereon  bequeathed  to  said  W.  F.  Goad  and  A.  W.  Foster 
as  trustees  for  said  Annie  A.  Montgomery  and  Hazel  G.  Mont- 
gomery in  and  by  the  provisions  of  the  said  will/'  The  property 
thus  distributed  to  the  trustees  includes  sundry  promissory  notes 
secured  by  mortgages  upon  real  estate,  and  also  various  parcels 
of  land  situated  in  different  parts  of  this  state,  and  the  trustees 
being  in  doubt  as  to  their  powers  and  duties  with  reference  to  the 
said  property — ^particularly  in  reference  to  their  power  to  sell 
the  real  estate  without  the  order  and  approval  of  the  superior 
court — ^brought  the  present  action  for  the  purpose  of  having  their 
rights,  powers,  and  duties  in  the  premises  declared  and  defined. 
The  superior  court  determined,  among  other  things,  that,  as  to 
the  legacy  of  one  million  dollars  given  to  them  in  trust  by  the 
will  of  Montgomery,  the  trustees  were  vested  "with  the  same 
powers  that  all  trustees  in  such  cases  possess,  and  none  other,  to 
wit,  the  right  and  power  to  control  and  handle  the  fund,  to  loan 
it  out  at  interest  on  approved  securities,  such  as  bonds>  mort- 
gages, and  the  like,  and  to  purchase  secure  interest  bearing  bonds 
therewith. 

"That  the  trustees  have  no  power  or  authority  to  sell  or  dis- 
pose of  all  or  any  portion  of  the  property  which  was  theretofore 
distributed  to  them  as  such  trustees  by  said  decree  of  distribution 
(in  lieu  of  said  pecuniary  legatee  in  said  will)  made  and  entered 
in  this  court  in  the  matter  of  the  estate  of  said  Alexander  Mont- 
gomery, deceased,  save  and  except  as  such  sale  or  disposition  may 
be  directed  by  order  of  a  court  of  competent  jurisdiction,  and 
subject  to  confirmation  by  such  court. 

"That  the  authority  conferred  on  the  executors  of  said  will  by 
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the  provisions  of  the  clause  of  said  will  marked  and  numbered 
'Ninth*  wad  meant  to  be  and  was  limited  to  the  sale,  conveyance, 
and  disposition  of  the  property  of  said  testator  so  far  only  as  was 
required  or  advisable  in  the  administration  in  probate  and  the 
distribution  of  said  estate,  and  was  not  intended  by  said  testator 
to  confer  any  power  of  sale  on  the  said  trustees  mentioned  in 
said  will/' 

From  these  portions  of  the  judgment  the  plaintiffs  have  ap- 
pealed. 

The  decree  of  distribution  is  the  instrument  by  virtue  of 
which  the  plaintiffs  have  received  the  property  in  trust  for  the 
children,  and  their  powers  and  duties  in  regard  to  that  prop- 
erty are  to  be  measured  by  the  terms  of  this  decree.  For  the  pur- 
pose of  enabling  the  superior  court  to  distribute  the  estate  of  a 
testator  in  accordance  with  his  will,  it  is  required  to  consider  the 
will  as  well  as  the  estate  left  by  him,  and  to  construe  its  terms 
for  the  purpose  of  determining  his  intention,  and  make  its  order 
or  decree  of  distribution  in  accordance  with  such  construction; 
but,  as  in  the  case  of  a  judicial  determination  of  any  other  in- 
strument, the  instrument  is  but  evidence  upon  which  the  court 
acts  in  rendering  its  judgment.  The  judgment  is  the  final  deter- 
mination of  the  rights  of  the  parties  to  the  proceeding,  and  upon 
its  entry  their  rights  are  thereafter  to  be  measured  by  the  terms 
of  the  judgment,  and  not  by  the  instrument.  A  will  can  no  more 
be  used  as  evidence  to  impeach  the  decree  of  distribution  than 
can  any  other  evidence  upon  which  a  judgment  is  rendered.  Sec- 
tion 1665  of  the  Code  of  Civil  Procedure  requires  the  court,  in 
making  distribution  of  the  estate,  to  distribute  the  residue  of  the 
estate  in  the  hands  of  the  executor  "among  the  persons  who  by 
law  are  entitled  thereto,*'  and  the  provision  in  section  1666  that 
the  court  must  name  in  the  decree  "the  persons  and  the  propor- 
tions or  parts  to  which  each  shall  be  entitled"  requires  the  court 
in  making  such  decree  to  give  a  construction  to  the  terms  of  the 
will.  The  further  provision  in  the  same  section  that  "such  order 
or  decree  is  conclusive  as  to  the  rights  of  heirs,  legatees,  or  dev- 
isees, subject  only  to  be  reversed,  set  aside,  or  modified  on  ap- 
peal," precludes  all  right  to  impeach  the  decree  except  upon  an 
appeal,  and  causes  the  decree  to  supersede  the  will  and  to  prevail 
over  any  provision  therein  which  may  be  thought  inconsistent 
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with  the  decree.  The  decree  is  conclusive,  not  only  as  to  the  per- 
sons who  have  any  rights  in  the  estate,  but  also  as  to  the  extent 
and  limitation  of  their  rights.  Whether  the  distribution  is  to 
individuals  in  their  own  right,  or  to  hold  for  others  under  speci- 
fied trusts,  the  rights  of  all  parties  interested  in  the  estate  are 
determined  by  the  decree,  and  thereafter  it  becomes  immaterial 
to  consider  whether  the  will  has  received  a  proper  construction. 
The  court  may  incorporate  the  provisions  of  the  will  in  its  de- 
cree, either  in  express  terms  or  by  reference  thereto,  as  was 
the  case  in  Ooldtree  v.  Thompson,  79  Cal.  613,  where  the  decree 
distributed  the  property  to  the  trustees  to  hold  in  the  manner 
named  and  set  forth  in  the  will,  "and  to  which  reference  is  hereby 
particularly  made  as  a  guide  to  the  trustees  in  the  discharge  of 
their  trust."  In  such  a  case,  the  terms  of  the  will  become  the  lan- 
guage of  the  decree,  but  it  is  still  the  decree,  and  not  the  will  by 
which  the  rights  of  the  parties  are  determined. 

If  the  plaintiffs  herein  had  felt  that  the  decree  of  distribution 
was  erroneous  or  defective,  in  not  giving  to  them  the  powers 
which,  in  their  opinion,  the  terms  of  the  will  authorized  to  be 
conferred  upon  them,  they  could  have  appealed  therefrom  and 
had  the  decree  corrected,  but  by  their  failure  to  appeal  the  de- 
cree has  become  conclusive  upon  them,  and  they  can  no  longer 
contend  for  a  different  construction  than  such  as  its  terms  im- 
port. (Estate  of  Oarraud,  36  Cal.  277 ;  Daly  v,  Pennie,  86  Cal. 
55-^;  21  Am.  St.  Rep.  61;  William  Hill  Co.  v,  Lawler,  116  Cal. 
359.)  In  Estate  of  Hinckley,  58  Cal.  457,  an  appeal  was  taken 
directly  from  the  decree  of  distribution,  and  the  court  below 
was  directed  to  modify  its  decree  in  conformity  with  what  this 
court  held  to  be  a  correct  construction  of  the  will,  and  in  its 
opinion,  after  indorsing  the  following  language  of  the  lower 
court,  viz :  "It  is  under  our  system  the  necessary  province  of  a 
probate  court  to  inquire  and  determine  whether  a  valid  trust  has 
been  created,"  said  also:  ^^e  may  add  that  it  is  within  the  prov- 
ince of  the  probate  court  to  define  the  rights  of  all  who  have 
legally  or  equitably  any  interest  in  the  property  of  the  estate  de- 
rived from  the  will,  whether  they  are  entitled  to  any  present  en- 
joyment or  their  interests  are  contingent  f  thus  clearly  indicat- 
ing that,  in  the  absence  of  any  appeal  from  that  decree,  the  ac- 
tion of  the  probate  court  would  have  been  conclusive. 
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In  the  decree  of  distribution  the  conrt  finds  as  a  fact:  'That 
the  property  of  said  estate  is  of  great  variety  and  extent;  that  it 
has  been  found  impracticable  to  convert  the  same  into  money 
without  a  probable  loss  to  the  legatees  and  devisees  named  in 
said  will,  and  that^  if  the  property  of  said  estate  should  be  held 
until  converted  into  money,  the  delay  in  the  distribution  would 
be  indefinite;^'  and  the  court  also  found  as  another  fact  that  for 
these  and  other  reasons  the  legatees^  Ooad  and  Foster,  had  been 
authorized  by  a  decree  rendered  in  an  action  brought  by  them 
for  that  purpose  to  accept  the  property  which  was  distributed  to 
them  in  lieu  and  full  satisfaction  of  the  legacy  to  them  provided 
in  the  will;  but,  while  these  facta  are  recited  in  the  decree  and 
were  considered  by  the  court,  the  decree  of  distribution  does 
not  purport  to  have  been  made  by  reason  of  such  judgment,  or 
to  have  been  dependent  thereon.  Counsel  have  not  discussed 
the  effect  of  this  judgment,  and  it  is  unnecessary  for  us  to  con- 
sider its  effect,  or  whether  there  was  any  authority  in  the  court 
to  itender  it.  It  would  be  an  anomaly  in  jurisprudence  that  a 
court  which  is  vested  with  full  jurisdiction  in  matters  of  probate 
should  be  controlled  in  the  exercise  of  that  jurisdiction  by  the 
action  of  a  co-ordinate  court  which  has  neither  controlling  nor 
revisory  jurisdiction  in  such  matters.  The  court  was  not  required 
to  follow  that  judgment,  but  could  distribute  the  estate  in  ac- 
cordance with  its  own  views  (see  Siddail  v,  Harrison,  73  Cal. 
660) ;  and,  inasmuch  as  the  decree  of  distribution  does  not  pur- 
port to  have  been  made  by  reason  of  such  judgment,  it  must  be 
regarded  as  having  been  made  upon  an  exercise  by  the  court  of 
its  own  judgment  upon  the  construction  to  be  given  to  the  will 
and  the  consideration  of  the  rights  of  the  parties  thereunder.  The 
fact  that  the  distribution  which  it  made  to  the  plaintiffs  is  of  the 
same  property  as  that  which  they  were  authorized  to  receive  by 
the  said  judgment  is  only  a  coincidence,  and  not  a  consequence. 

By  the  terms  of  the  decree  of  distribution  the  property  dis- 
tributed to  the  plaintiffs  was  to  be  held  by  them  in  trust,  that 
they  should  "manage  the  said  property  and  pay  over  and  deliver 
the  same'*  to  the  children  as  they  should  respectively  attain  the 
age  of  majority.  This  distribution  of  the  property,  '^in  lieu  and 
in  full  satisfaction  of  the  legacy  of  one  million  dollars,"  must  be 
regarded  as  a  construction  by  the  court  of  the  testator's  inten- 
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tion  in  creating  the  trust,  and  is  to  be  treated  as  if  he  had  created 
the  trust  in  the  terms  used  in  the  decree.  In  the  absence  of  any 
authority  given  expressly  or  by  implication  in  the  instrument 
creating  a  trust,  property  which  is  placed  in  the  hands  of  tros- 
tees,  to  be  held  by  them  for  a  limited  time,  or  until  the  happen- 
ing of  an  event,  must  be  kept  by  them  and  delivered  in  kind  to 
the  beneficiaries  at  the  termination  of  the  trust.  (Harrison  v, 
Harrison,  2  Atk.  121.)  Mr.  Perry  says:  *TJnder  no  circum- 
stances can  a  trustee  or  guardian  of  an  infant  convert  the  ward's 
real  estate  into  personalty  by  a  sale  without  the  order  or  decree 
or  license  of  a  court.^'  (Perry  on  Trusts,  sec.  609.)  The  trust 
herein  to  "manage*^  the  properly  implies,  by  force  of  the  term 
used,  that  the  trustees  are  to  retain  it  under  their  control,  and  is 
inconsistent  with  the  idea  that  they  have  authority  to  sell  or 
otherwise  dispose  of  it.  ^To  manage  an  estate  is,  in  common  par- 
lance^  as  well  as  legal  acceptation,  no  authority  to  part  with  the 
entire  interest.'*  {Roosevelt  v.  Fulton,  7  Cow.  81.)  The  further 
provision  that  the  trustees  are  to  "pay  over  and  deliver'*  i&  the 
beneficiaries  "the  property  so  distributed  to  them*'  at  the  termi- 
nation of  the  trust  indicates  that,  so  far  as  is  consistent  with  the 
nature  of  the  property,  the  beneficiaries  are  entitled  to  receive  it 
in  the  same  condition  in  which  it  was  received  by  the  trustees. 
This  provision  applies  to  the  different  kinds  of  property  dis- 
tributed to  the  trustees,  and  indicates  that  of  said  property — 
reddendo  singula  singulis — ^the  children  upon  reaching  their  ma- 
jority are  to  be  paid  that  which  is  susceptibte  of  payment,  and 
to  have  delivered  to  them  that  which  is  not  so  susceptible.  It 
was  shown  that  the  property  received  by  the  trustees  consisted 
of  real  estate  amounting  in  value  to  about  four  hundred  thousand 
dollars,  and  bonds  and  mortgages  amoimting  in  value  to  aboat 
six  hundred  thousand  dollars.  The  duty  of  the  trustees  in  regard 
to  the  bonds  and  mortgages  that  may  mature  during  the  contin- 
uance of  the  trust  is  not  involved  in  the  present  appeal.  Their 
right  to  receive  pajrment  thereon,  and  to  invest  the  sums  so  re- 
ceived in  other  securities,  is  consistent  with  their  duty  to  pay 
over  and  deliver  to  the  children  the  property  distributed  to  them, 
but  cannot  be  extended  to  include  the  right  to  sell  or  otherwise 
dispose  of  the  real  estate,  without  a  previous  order  or  direction 
from  the  court. 
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Althongh  the  persons  named  in  the  will  as  its  executors  are 
the  same  as  those  to  whom  the  testator  directed  the  property 
to  be  distributed  in  trust  for  his  children,  yet  the  power  of  sale 
conferred  upon  the  executors  was  not  given  by  him  to  them  as 
trustees,  but  terminated  with  their  discharge  as  executors.  The 
fact  that  the  two  offices  are  held  successively  by  the  same  in- 
dividuals does  not  give  to  them  in  the  exercise  of  one  office  the 
power  that  had  been  conferred  for  the  exercise  of  the  other. 
Their  rights  and  duties  as  executors  were  quite  distinct  from  the 
duties  imposed  upon  them  as  trustees,  and  their  powers  and 
duties  as  trustees  did  not  begin  until  as  executors  they  had 
ceased  to  have  any  control  over  the  property,  and,  as  above  seen, 
the  decree  of  distribution  is  alone  to  be  considered  for  the  pur- 
pose of  ascertaining  their,  powers.  The  testator  may  have  been 
willing  to  give  this  power  of  sale  to  his  executors,  since  he  knew 
that  every  sale  by  them  must  be  confirmed  by  the  court  before 
the  title  to  the  land  would  pass  from  his  estate,  while  he  might 
have  been  unwilling  to  vest  the  same  persons  with  a  power  whose 
exercise  would  be  without  such  supervision  and  control. 

The  judgment  is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Qaroutte,  J.,  and  Van  Fleet,  J., 
concurred. 


[Sac.  No.  329.    Department  One. — January  8,  1898.] 

In  the  Matter  of  the  Insolvency  of  THE  VISALIA  CITY 
WATEB  COMPANY. 

IWVOLUNTABT  IWSOLVEWCT — llXSVYWICDBXT  VDUnOATIOW  OF  PrnXIOW  — 

JuBisDicnoNAL  Kequibement — "Void  Petition  not  Amendabu:  — 
GoKSTBiTornoN  or  Code. — ^The  verification  of  a  petition  in  involun- 
tary inBoIvency  by  three  creditors  of  the  insolvent  is  neceasaiy  to 
the  validity  of  the  petition,  and  the  requirement  of  it  is  jurisdic- 
tional; and  where  it  appeared  that  at  the  time  of  the  verification 
of  the  petition  by  three  creditors  it  contained  only  averments  in 
reference  to  their  claims,  and  that  the  claims  of  two  other  creditors 
veiyifying  the  petition  were  subsequently  inserted  the  verification 
by  the  three  creditors  is  a  nullity,  and  the  petition,  not  being  ver- 
ified as  required  by  the  statute,  is  void,  and,  being  void,  is  not 
amendable  under  section  9  of  the  Insolvent  Act^  which  is  intended 
to  provide  only  for  the  amendment  of  a  valid  petition,  and  does 
CXIX.  Cal. — 38 
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not  refer  to  a  void  petition  which  no  amendment  can  yalidate,  so 
as  to  confer  upon  the  court  jurisdiction  of  the  sub ject  matter  of 
the  proceeding  which  it  did  not  preyiouslj  have. 

Id. — ^FoBM  or  Bond. — The  Insolvency  Act  contemplates  the  filing  of  a 
bond  with  two  sureties,  and  all  the  petitioning  creditors  as  prin- 
cipals. 

APPEAL  from  an  order  of  the  Superior  Court  of  Tulare 
County  adjudicating  the  insolvency  of  a  debtor  corporation  and 
from  an  order  denying  a  new  trial    William  W.  Ciosb,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  G.  Lamberson,  and  T.  E.  Gibbon^  for  Appellant 

E.  T.  Dunning,  and  W.  B.  Wallace,  for  Eespondent. 

GAROUTTE,  J.— This  appeal  involves  the  validity  of  an  or- 
der of  the  superior  couri;  declaring  the  Visalia  City  Water  Com- 
pany, a  corporation,  an  insolvent  debtor.  The  proceeding  was 
inaugurated  by  the  creditors  of  the  corporation,  and  the  petition 
was  filed  February  8,  1896.  Upon  its  face  it  appeared  to  have 
been  verified  by  three  creditors  at  Los  Angeles  February  6,  1896, 
and  by  two  creditors  in  the  county  of  Tulare  upon  February  7, 
1896.  When  the  petition  was  filed  the  court  made  an  order  that 
the  alleged  insolvent  show  cause  upon  February  14th  why  it 
should  not  be  declared  an  insolvent  debtor.  Upon  the  day  set 
for  the  hearing  of  the  order  to  show  cause,  it  was  developed  by 
the  evidence  that,  at  the  time  the  petition  was  verified  by  the 
three  Los  Angeles  creditors,  neither  the  names  nor  the  claims  of 
the  Tulare  county  creditors,  who  thereafter  verified  the  petition, 
were  set  out  in  the  petition,  and  that  the  allegations  of  the  peti- 
ion  as  to  the  Tulare  county  creditors  were  placed  therein  after 
the  verification  by  the  Los  Angeles  creditors.  The  foregoing 
facts  having  appeared,  the  court  made  an  order  allowing  the 
petitioning  creditors  to  file  an  amended  petition.  The  amended 
petition  as  filed  was  a  duplicate  of  the  original,  except  as  to  the 
verification.  Objections  were  made  by  the  water  company  to 
the  suflBciency  of  the  original  petition  by  reason  of  the  matters 
stated,  and  further  objections  were  also  made  to  the  order  of  the 
court  allowing  the  petition  to  be  amended  as  aforesaid.  These 
objections  present  matters  for  serious  consideration. 

Did  the  court  have  the  right  to  allow  the  creditors  to  file  an 
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amended  petition?  This  right  is  claimed  by  virtue  of  section  9 
of  the  Insolvent  Act,  wherein  it  is  provided :  "The  petitioners 
may  from  time  to  time  amend  and  correct  the  petition,  so  that 
the  same  shall  conform  to  the  facts,  by  leave  of  the  court  before 
which  the  proceedings  are  pending,  such  amendment  or  amend- 
ments to  relate  back  to  and  be  received  as  if  embraced  in  the 
original  petition.^'  It  will  be  observed  that  this  provision  of  the 
law  treats  of  the  facts  set  out,  or  which  may  be  set  out,  in  the 
petition.  It  does  not  refer  to  a  void  petition;  a  petition  abso- 
lutely void  is  beyond  amendment.  If  the  original  petition  was 
void,  the  court  obtained  no  jurisdiction  over  the  subject  matter 
of  the  proceeding,  and  no  amendment  could  validate  it.  The 
bond  accompanied  the  original  petition.  The  order  to  show 
cause  was  based  upon  that  petition,  and,  if  that  petition  was 
void,  it  would  seem  that  the  whole  proceeding  must  fall.  The 
Insolvency  Act  requires  the  petition  to  be  verified  by  three  cred- 
itors. This  verification  is  necessary  to  the  validity  of  the  peti- 
tion. An  unverified  petition  could  not  form  the  basis  of  the 
proceeding,  for  this  requirement  is  essentially  jurisdictional. 

In  the  case  of  La  Point  v.  Boulware,  104  Cal.  264,  it  is  held 
that  insolvency  proceedings  are  not  commenced  within  the 
meaning  of  the  Insolvent  Act  until  a  petition  is  filed  which  will 
support  an  adjudication  in  insolvency ;  and  the  fact  that  this  act 
was  amended  in  1895,  so  that  amendments  to  the  petition  relate 
back  to  and  are  to  be  received  as  if  embraced  in  the  original  peti- 
tion, in  no  way  changes  or  modifies  the  principle  laid  down  in 
that  case.  The  original  petition  in  this  case  was  fatally  de- 
fective. The  verification  by  the  three  Los  Angeles  creditors 
went  for  naught.  It  was  not  a  verification  of  the  petition  as 
filed.  The  petition  in  material  parts  was  different  when  filed. 
Hence,  the  petition  as  filed  was  only  verified  by  the  two  Tulare 
county  creditors.  A  verification  by  two  creditors  gave  it  no 
more  value  as  a  petition,  from  a  jurisdictional  standpoint,  than 
if  verified  by  none. 

Objection  is  made  to  the  sufficiency  of  the  bond  which  accom- 
panied the  original  petition.  Owing  to  the  views  already  ex- 
pressed, it  is  sufficient  to  say  that  we  are  satisfied  the  Insolvency 
Act  contemplates  the  filing  of  a  bond  with  two  sureties  and  all 
the  petitioning  creditors  as  principals. 
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Judgment  and  order  reyeraed  and  cause  remanded. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  G.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank. 


[8.  F.  No.  648.    Department  One. — January  8,  1898.] 

PLETCHEB  F.  BYEB,  Bespondent,  v.  PAUL  OESTING  et 
al.,  Appellants. 

Services  in  Obtainino  Renewal  of  Lease — Obal  Aobeeicert  fob 
Compensation — Deutert  or  Lease  fob  Less  Tebm — ^Pbiob  Wut- 
TEN  OoNTBAOT — ^Meboeb — EsTOPPEL. — An  Oral  agreement  made  be- 
tween plaintiff  and  defendants  that  plaintiff  should  use  his  senrioes 
in  obtaining  the  renewal  of  a  ten-year  lease,  which  was  about  to 
expire,  in  consideration  of  a  monthly  payment  to  be  made  to  plain- 
tiff during  the  renewed  term,  the  desire  being  expressed  for  a  new 
lease  of  ten  years,  is  merged  in  a  written  contract  to  pay  such 
compensation  for  a  shorter  term  of  three  years,  which  was  en- 
tered into  prior  to  the  delivery  of  a  new  lease  therefor,  which 
had  been  executed  by  the  lessor  and  placed  in  the  possession  of 
plaintiff,  and  which  he  was  under  no  obligation  to  deliver,  unless 
such  written  contract  was  made;  and  the  essential  act  of  the  de- 
livery of  the  lease  remaining  to  be  performed  when  the  written  con- 
tract was  entered  into,  his  entire  service  in  procuring  a  new  lease, 
which  was  one  transaction,  must  be  deemed  to  have  been  made 
under  the  written  contract,  and  defendants  are  estopped  by  such 
contract  from  objecting  that  the  services  were  rendered  under  a 
different  oral  agreement,  and  that  plaintiff  could  only  recover  upon 
a  quantum  meruit,  and  not  \mder  the  written  contract,  and  from 
objecting  that  the  lease  delivered  to  and  accepted  by  them  was 
not  in  accordance  with  the  terms  of  the  contract. 

Id. — SUBBENDEB  OF  LEASE — CONTINUANCE  OF  OBLIGATION  TO  PlAINHTF. 

The  terms  of  the  contract  being  to  pay  a  monthly  compensation 
during  the  period  for  which  the  premises  were  leased,  the  defend- 
ants could  not  escape  their  obligation  to  make  such  monthly  pay- 
ments, by  surrender  of  the  lease  before  the  expiration  of  the  term. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  John  Hunt, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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J.  D.  Sullivan,  and  Herbert  Choynski,  for  Appellants. 
B.  H.  Countryman,  for  Bespondent. 

VAN  FLEET,  J. — ^Appeal  by  defendants  from  an  order  deny- 
ing them  a  new  trial.  The  action  is  to  recover  certain  install- 
ments alleged  to  be  due  plaintiff  under  a  contract  in  writing 
between  him  and  defendants  which,  by  its  terms,  provided  that 
if  plaintiff,  through  his  efforts,  labor,  and  services,  should  pro- 
cure and  obtain  for  defendants  from  his  father.  Dr.  Byer,  the 
owner  of  certain  premises,  a  lease  thereof  for  the  term  of  three 
years,  commencing  on  the  first  day  of  August,  1890,  they  would 
pay  plaintiff  for  his  services  in  securing  the  lease  the  sum  of 
four  hundred  dollars  per  month  during  the  entire  term  of  such 
lease;  it  being  alleged  that  in  pursuance  of  such  written  contract 
plaintiff  did,  by  his  efforts  and  services,  procure  such  lease  in 
accordance  with  the  terms  thereof. 

The  answer  admitted  the  execution  of  the  written  contract, 
but  denied  that  the  lease  obtained  by  plaintiff  was  procured 
thereunder,  and  alleged  in  substance  that  the  lease  was  pro- 
cured in  pursuance  of  another  and  verbal  agreement  made  be- 
fore the  execution  of  the  writing. 

The  evidence  showed  without  substantial  conflict  that  defend- 
ants, who  were  at  the  time  occupying,  under  lease  from  plaintifPs 
father,  certain  premises  in  the  city  of  San  Francisco  as  a  drug- 
store, came  to  plaintiff  in  May,  1890,  and  represented  that 
their  lease  would  expire  on  the  31st  of  July  following;  that  they 
desired  a  renewal  thereof,  but  that  they  had  fallen  under  the 
displeasure  of  Dr.  Byer,  and  he  had  positively  refused  to  renew 
the  lease  or  permit  them  to  remain  upon  the  premises  longer 
than  the  term  of  their  then  existing  lease;  that  their  business 
was  of  great  value,  the  income  therefrom  being  several  thousand 
dollars  per  month,  and  the  goodwill  alone  worth  more  than 
thirty  thousand  dollars ;  that  while  the  business  was  thus  valu- 
able and  lucrative  in  its  then  location,  the  removal  meant  its 
practical  destruction  and  their  ruin.  In  this  dilemma  they  de- 
sired to  enlist  plaintiff's  services  to  procure  an  extension  of  their 
lease,  and  they  proposed  that  if  plaintiff  would  undertake  to  use 
his  good  offices  with  his  father  in  their  behalf,  and  should  suc- 
ceed in  procuring  an  extension  of  their  lease,  they  would  give 
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plaintiff  either  an  interest  in  the  business  or  its  equivalent  in 
monthly  payments  during  the  term  of  the  lease,  as  he  might 
elect.  Plaintiff  finally  consented  to  use  his  efforts  with  his 
father  in  an  endeavor  to  secure  a  new  lease  for  defendants,  ac- 
cepting the  proposition  for  a  compensation  in  monthly  pay- 
ments; and  plaintiff  immediately  set  about  making  the  effort  to 
induce  his  father  to  renew  the  lease,  interceding  with  his  father 
on  several  occasions,  and  procuring  others  to  do  so,  and  inform- 
ing him  that  it  would  be  to  plaintiff's  benefit  if  the  lease  was 
made.  Defendants'  first  desire  was  a  renewal  for  a  term  of  ten 
years,  but  this  Dr.  Ryer  flatly  refused,  and  at  first  refused  to  re- 
new the  lease  for  any  term,  but  he  was  eventually  induced  by 
plaintiff,  after  much  and  repeated  effort,  to  give  defendants  a 
lease  for  three  years,  and  this  defendants  agreed  to  accept. 
Thereupon  plaintiff  drafted  the  agreement  counted  upon,  which 
in  all  substantial  respects  reflects  the  previous  oral  understand- 
ing of  the  parties,  and,  procuring  the  lease  to  be  signed  by 
his  father,  took  the  two  papers  to  defendants  to  be  executed  by 
them.  Defendants,  after  being  permitted  by  plaintiff  to  read 
the  lease,  and  finding  it  satisfactory,  executed  and  delivered  to 
plaintiff  the  contract,  and  thereupon  plaintiff  delivered  to  them 
the  lease,  which  was  accepted  and  signed  by  them.  The  stipu- 
lated payments  were  regularly  made  to  plaintiff  in  accordance 
with  the  contract  down  to  March,  1892,  when  defendants,  with- 
out the  knowledge  or  consent  of  plaintiff,  procured  their  lease  to 
be  canceled  by  Dr.  Ryer,  sold  out  their  business,  and  thereafter 
refused  to  further  recognize  the  obligation  of  their  contract  with 
plaintiff,  or  to  make  further  payments  thereimder.  Thereupon 
this  action  was  brought,  resulting  in  a  verdict  and  judgment  for 
plaintiff. 

Defendants*  main  contention  is,  that  a  new  trial  should  have 
been  granted  because  of  a  failure  of  proof  to  sustain  the  cause 
of  action  alleged,  in  that  plaintiff  counts  upon  the  agreement  in 
writing,  whereas  the  evidence  shows  that  all  plaintiff  did  in 
the  matter  was  performed  under  the  verbal  understanding  ante- 
dating the  writing,  by  the  terms  of  which  it  is  contended  plain- 
tiff was  to  procure  a  lease  for  ten  years  instead  of  three ;  that  de- 
fendants* offer  of  compensation  was  made  upon  the  basis  of  such 
ten  years'  lease,  and  plaintiff  having  performed   a   service  of 
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less  value  than  that  contracted  for,  he  cannot  recover  upon 
the  contract,  but,  if  at  all,  only  upon  a  quantum  meruit,  for 
the  reasonable  value  of  his  services.  But  there  is  no  real 
merit  in  this  contention.  It  is  true  that  the  original  desire  ex- 
pressed by  defendants  was  for  a  ten  year  lease,  but  it  clearly 
appears  that  before  the  lease  was  procured  defendants  knew  that 
it  could  not  be  had  for  that  term,  and  had  consented  to  accept 
one  for  three  years.  And  while  it  is  also  true  that  the  efforts  of 
plaintiff  in  obtaining  the  lease  had  been  performed  before  the 
written  contract  for  plaintiff's  compensation  was  executed,  it 
is  a  misconception  of  the  effect  of  the  evidence  to  say  that  the 
obtaining  of  the  lease,  so  far  as  defendants  were  concerned,  was 
not  had  under  that  contract.  It  can  make  no  difference,  under 
the  facts  disclosed,  that  the  labor  and  efforts  required  of  plaintiff 
in  influencing  his  father  to  renew  the  lease  were  expended  before 
the  actual  execution  of  the  writing.  The  thing  required  of  him 
as  a  consideration  of  defendants*  obligation  was  the  procuring  of 
the  lease  for  them,  and  this  was  not  accomplished  or  completed, 
so  far  as  their  rights  thereto  were  concerned,  until  the  delivery  of 
the  lease  by  plaintiff  to  them,  and  its  acceptance.  While  plaintiff 
had  secured  the  execution  of  the  lease  by  his  father,  he  was 
under  no  obligation  to  deliver  the  same  to  the  defendants  until 
they  had  either  paid  or  provided  for  his  compensation.  He  was 
not  their  agent  in  the  transaction  in  the  sense  that  delivery  to 
him  Fas  delivery  to  them.  He  was  under  no  obligation  to  deliver 
the  instrument  until  they  had  given  him  satisfactory  assurance 
for  his  compensation.  He  could  have  returned  the  paper  to  his 
father  and  abandoned  the  enterprise  at  any  time  before  its  de- 
livery to  defendants,  and  have  rested  under  no  liability  to  the 
latter.  This  defendants  no  doubt  realized  and  understood,  since 
they  executed  the  writing,  not  only  knowing  that  the  lease  was 
then  in  plaintiff's  possession,  but  after  they  had  read  and  ap- 
proved of  its  terms.  The  essential  act  of  delivery  to  complete 
plaintiff's  part  of  the  contract  remaining  at  the  time  the  written 
agreement  was  entered  into,  his  entire  service,  which  was  one 
transaction,  is  to  be  deemed  to  have  been  thereunder,  since 
all  previous  oral  negotiations  were  merged  therein;  and  defend- 
ants are  estopped  by  their  writing  from  making  the  objection 
now  urged. 
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This  is  very  evidently  the  theory  upon  which  the  instmctioii 
assailed  by  defendants  was  given  to  the  jury,  and  the  instmctioii 
was  clearly  right. 

Defendants  are  also  estopped  from  making  the  further  objec- 
tion that  the  lease  was  not  in  accordance  with  the  terms  of  their 
contract,  they  having  accepted  and  acted  under  it  without  objec- 
tion. 

The  further  point,  that  under  the  terms  of  the  contract  thej 
were  only  obligated  to  make  the  monthly  payments  while  they 
continued  to  hold  under  the  lease,  is  wholly   without   support 

There  is  no  error  in  the  record,  and  the  order  is  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  P.  No.  764.    Department  One. — January  11,  1898.] 

In  the  Matter  of  the  Trust  of  JULIUS  A.  TRESCONY  ct  al., 
Trustees  for  the  benefit  of  Anita  Christal  and  Leo  Albert 
Christal,  Minors.  ANITA  CHRISTAL  et  al.,  AppeUants,  y. 
JULIUS  A.  TRESCONY  et  al.,  Trustee,  etc.,  Respondents. 

Estates  of  Deoeaskd  Persons — ^Teubts  undeb  Will — Conclusiyeness 
OF  Dbcbee  of  Distribution — Ck)LLATEEAL  Attack  —  Vauditt  op 
Trusts — Settlement  of  Accounts  of  Trustees. — A  decree  of  dis- 
tribution to  trustees  named  in  the  will  is  a  judicial  construction 
of  the  will,  and  is  a  determination  of  the  rights  of  all  parties 
interested  in  the  estate,  and  is  a  measure  of  their  rights,  and  the 
will  can  no  longer  be  considered  except  upon  a  direct  appeal  from 
the  decree,  and,  though  erroneous,  if  it  is  unappealed  from,  the 
decree  is  conclusive  upon  all  persons  interested  in  the  estate;  and 
minor  beneficiaries  of  the  trust,  whose  rights  were  limited  by  the 
decree  to  one- third  of  the  estate,  the  other  two-thirds  haying  been 
distributed  to  other  beneficiaries  under  trusts,  the  validitT  of 
which  was  determined  by  the  decree  of  distribution,  cannot  attack 
such  other  trusts  collaterally  upon  a  settlement  of  the  accounts  of 
the  trustees,  upon  the  ground  that  they  were  void  as  being  in  re- 
straint of  alienation,  and  that  the  trustees  should  account  for  the 
whole  estate  for  the  benefit  of  the  minors. 

Id. — Partition  of  Land  Held  in  Trust — Ck>NCLirsiYENEss  of  Decree— 
Accoi'NTS  OF  Trustees. — A  decree  of  partition  of  the  land  in 
which  the  trustees  held  an  undivided  interest  in  trust,  in  an  action 
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in  which  the  court  had  jurisdiction  of  all  the  parties  interested  in 
the  land,  allotting  different  portions  of  it  in  severalty  to  the  several 
parties  hefore  it,  is  a  determination  of  the  rights  of  the  parties, 
which  became  conclusive  of  their  rights,  where  no  appeal  was  taken 
therefrom;  and  accounts  of  the  trustees  embracing  all  of  the  land 
allotted  to  them  by  such  decree  in  trust  for  the  beneficiaries,  rep- 
resented by  them,  cannot  be  obiected  to  as  not  embracing  the  whole 
of  the  trust  estate. 

APPEAL  from  an  order  of  the  Superior  Court  of  Monterey 
County  settling  the  accounts  of  trustees.    N.  A.  Dom,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Pierson  &  Mitchell^  for  Appellants. 

G.  A.  Daugherty,  J.  K.  Alexander,  and  S.  F.  Leib,  for  Re- 
epondents. 

HARRISON,  J.— Albert  Trescony  by  his  last  will  and  testa- 
ment disposed  of  his  estate  to  various  devisees,  and  on  April  2, 
1894,  at  the  close  of  the  administration  of  his  estate,  a  decree  of 
distribution  was  made  distributing  the  estate  in  accordance  with 
the  terms  of  the  will.  By  this  decree  one-third  of  the  estate  was 
distributed  to  the  respondents  herein,  as  trustees,  upon  certain 
trusts  expressed  therein,  for  the  appellants,  who  are  two  minor 
children  of  a  deceased  daughter  of  the  testator;  and  the  other 
two-thirds  of  the  estate  were  distributed  to  other  beneficiaries 
under  the  will.  After  the  entry  of  this  decree  of  distribution 
certain  distributees  commenced  an  action  against  the  others,  in- 
cluding the  respondents  and  the  appellants,  in  the  superior  court 
of  the  county  of  Monterey,  for  the  partition  of  the  real  estate  ac- 
cording to  their  respective  rights,  and  in  that*  action  an  inter- 
locutory decree  was  entered  November  26,  1894,  determining  the 
rights  of  the  respective  parties  in  the  land,  and  directing  parti- 
tion in  accordance  therewith,  and  appointing  referees  to  make 
such  partition.  August  24,  1895,  the  referees  filed  with  the  courl^ 
a  report  of  their  proceedings  for  such  partition,  and  the  court 
thereafter,  August  28,  1895,  confirmed  their  report,  and  on  the 
same  day  made  and  entered  its  decree  partitioning  the  land  in 
accordance  therewith.  By  this  decree  certain  specific  portions  of 
the  land  were  allotted  and  set  apart  in  severalty  to  the  respond- 
ents herein,  as  trustees,  for  the  use  and  benefit  of  the  appellants. 
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upon  the  trusts  which  were  named  in  the  will  of  the  decedent; 
and  other  specific  portions  of  the  land  were  allotted  to  the  other 
parties  to  the  action.  Xovember  9,  1895,  the  respondents  filed 
with  the  superior  court  for  its  approval  and  allowance  an  ac- 
count of  their  management  of  the  trust  property,  and  at  the 
hearing  thereof,  on  the  day  fixed  by  the  court,  objection  to  its 
allowance  was  filed  on  behalf  of  the  appellants,  on  the  ground 
that  the  account  purports  to  account  for  only  one-tliird  of  the 
estate  of  the  testator,  whereas,  under  his  last  will  and  testament 
and  the  decree  of  distribution,  the  respondents  took  the  entire 
estate  of  the  testator  as  trustees  for  the  benefit  of  the  appellants; 
the  argument  in  support  of  the  objection  being  that  the  trusts 
created  by  the  will  for  the  other  two-thirds  of  the  estate  are 
void,  as  being  in  restraint  of  alienation,  and  therefore  the  appel- 
lants became  entitled  to  the  whole  of  the  estate,  and  the  trustees 
should  account  therefor.  The  court  overruled  the  objections,  and 
made  its  order  settling  the  account  as  presented,  from  which  the 
minors  have  appealed. 

The  decree  of  distribution  was  a  judicial  construction  of  the 
will  of  the  decedent,  and  a  determination  by  the  court  as  well  of 
the  persons  who  were  entitled  to  his  estate,  as  of  the  proportions 
or  parts  to  which  each  of  those  persons  were  entitled,  and  was 
"conclusive  as  to  the  rights  of  heirs,  legatees,  or  devisees,  sub- 
ject only  to  be  reversed,  set  aside,  or  modified  on  appeal/'  (Code 
Civ.  Proc,  sec.  1666.)  The  will  of  the  testator  was  evidence  be- 
fore the  court  when  it  was  called  upon  to  determine  how  the  es- 
tate should  be  distributed,  but  upon  the  entry  of  the  decree. of 
distribution  that  decree  became  the  measure  of  the  rights  of  the 
parties  interested  in  the  estate,  and  the  will  was  entitled  to  no 
futher  consideration  for  that  purpose,  except  upon  a  direct 
appeal  from  that  decree.  If,  in  making  the  decree,  the  court 
erred,  either  in  matter  of  fact  or  in  the  application  of  the  law  to 
tlie  facts  before  it,  the  decree,  unless  appealed  from,  was  a  con- 
clusive determination  of  the  matters  determined,  and  is  not  sub- 
ject to  collateral  attack.  {Estate  of  HincJcley,  58  Cal.  518;  Ddy 
V.  Pennie^  86  Cal.  652;  21  Am.  St.  Eep.  61;  WUluim  HUl  Co,  v. 
Lawler,  116  Cal.  359;  Crew  v.  Pratt,  ante,  p.  131,  Ooldtree  v.  Al- 
lison, ante,  p.  344 ;  Ooad  v.  Montgomery,  ante,  p.  552.)  As  no  ap- 
peal was  taken  from  the  decree   of  distribution  in   the  estate 
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of  Albert  Trescony,  that  decree  became  conclusive  as  to  the 
rights  of  the  parties  to  the  estate  distributed.  Even  if  it  be  con- 
ceded that  the  trusts  created  by  the  will  were  in  restraint  of 
alienation,  contrary  to  the  provisions  of  the  statutes  upon  that 
subject,  the  decree  of  distribution  is  not  for  that  reason  to  be  dis- 
regarded.   {Daly  V.  Pennie,  supra;  Crew  v.  Pratt,  supra.) 

In  the  proceedings  for  a  partition  of  this  land,  subsequently 
brought  in  the  superior  court,  that  couri;  had  jurisdiction  of  all 
the  parties  claiming  an  interest  therein,  and  its  judgment,  allot- 
ting diflferent  portions  of  the  land  in  severalty  to  the  several  par- 
ties before  it,  was  also  a  determination  of  the  rights  of  those  par- 
ties to  any  portion  of  the  tract,  and,  no  appeal  having  been  taken 
from  this  judgment,  it  also  became  conclusive  of  their  rights. 
As  it  is  not  claimed  that  the  account  rendered  by  the  respondents 
does  not  embrace  all  the  estate  allotted  by  this  decree  to  them  in 
trust  for  the  appellants,  the  objections  to  the  account  were  prop- 
erly  overruled  by  the  court. 

The  order  is  affirmed. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred. 


[S.  P.  Nos.  881,  882.    Department  Two. — January  11,  1898.] 

In  the  Matter  of  the  Estate  of  ANN"  CALLAGHAN,  Deceased. 

Estates  of  Deceased  Persons — ^Distribution — Pretebmitted  Heir — 
Construction  of  Statute — Failure  of  Apparent  Provision  in 
Will — Parol  Evidence  Inadmissible. — ^The  failure  of  an  apparent 
provision  in  the  will  of  a  testatrix  for  the  issue  of  a  deceased  child, 
bj  reason  of  the  testatrix  having  parted  with  land  devised  to  them, 
is  not  an  "omission  to  provide,"  within  the  meaning  of  section 
1307  of  the  Civil  Code;  and  upon  petition  of  the  grandchildren 
for  a  partial  distribution  of  other  estate  of  the  testator,  claiming 
as  pretermitted  heirs,  parol  evidence  is  inadmissible  to  show  that 
the  land  devised  to  them  was  not  owned  by  the  testatrix  at  the 
time  of  the  making  of  the  will,  or  at  the  time  of  her  death,  and 
that  the  grandchildren  had  never  received  any  part  of  the  estate  of 
the  testatrix  by  way  of  advancement. 

Id. — Object  of  Statute — Forgetfulness  of  Testator  —  Mention  in 
Well — Mistake  not  to  be  Reformed. — ^The  object  of  the  statute 
in  regard  to  pretermitted  heirs  is  not  to  compel  the  testator  to 
make  proviaiona  for  any  child,  but  solely  to  protect  the  children 
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agftinst  foi^getful  omission  or  oversight,  and  the  failure  to  allude 
to  them  in  the  will  is  made  evidenoe  that  they  were  omitted 
through  forgetfulness  of  their  existence;  but  when  they  are 
present  to  the  mind  of  the  testator,  the  statute  affords  no  protec- 
tion if  provision  is  not  made  for  them,  and  the  fact  that  they 
are  mentioned  bj  the  testator  in  the  will  is  conclusive  evidence 
that  they  were  present  to  his  mind;  and,  in  such  case,  no  mistake 
in  the  will  in  apparently,  but  not  really,  providing  for  them,  can  be 
reformed  or  corrected  after  the  death  of  the  testator;  and  parol 
evidence  to  show  such  mistake  is  inadmissible,  where  there  Is  no 
question  of  imperfect  description  or  identity  of  either  the  persons 
or  property  mentioned  in  tbe  will. 

Id. — Afpkal  by  Guabdiait  of  Minobs  —  Paktiks  —  Qusstxon  Uinii- 
CI9ED. — The  question  whether  an  appeal  can  be  properly  taken  in 
the  name  of  a  guardian  of  minor  children  as  trustee  of  an  express 
trust,  or  whether  such  appeal  must  be  taken  in  the  name  of  the 
ward,  not  decided;  but  held,  Mr.  Justice  Temple,  that  such  an 
appeal  must  be  taken  in  the  name  of  the  ward,  and  should  be  dis- 
missed, when  taken  in  the  name  of  the  guardian. 

APPEAL  from  orders  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  granting  petitions  of  respondent  and 
denying  the  petition  of  appellants  for  partial  distribution  of  the 
estate  of  a  deceased  person.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court* 

Myrick  &  Deering,  for  Appellants. 

Bishop  &  Wheeler,  Knight  &  Heggerty,  James  H,  Credy,  and 
W.  S.  Wood,  for  Respondents. 

McFARLAND,  J. — The  estate  of  Ann  Callaghan,  under  ad- 
ministration in  the  probate  court,  being  in  a  condition  to  war- 
rant a  partial  distribution,  petitions  for  such  partial  distribution 
were  filed  by  Daniel  T.  Callaghan,  son  of  the  decedent,  and  Mary 
A.  Bailey,  daughter  of  the  decedent,  and  certain  of  said  Mar/s 
children.  Said  Daniel  and  Mary  were  the  only  surviving  chil- 
dren ;  and  the  petitions  for  distribution  excluded  any  interest  of 
Bertha  Callaghan  and  Josephine  Callaghan,  who  were  grand- 
children of  the  decedent  and  minor  children  of  Sherwood  Cal- 
laghan, who  was  the  son  of  the  decedent  and  died  during  her  life- 
time. These  two  grandchildren,  Bertha  and  Josephine,  filed  op- 
positions to  said  petitions  for  distribution ;  and  they  also  filed  a 
petition  for  distribution,  in  which  they  claimed  that  a  certain  in- 
terest in  the  estate  should  be  distributed  to  them.    The  probate 
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court  granted  the  petition  of  Daniel  T.  Callaghan  and  Mary  A. 
Bailey  and  others,  and  denied  the  petition  of  said  grandchildren, 
who  appeal  from  the  order  granting  the  former  petition,  and  also 
from  the  order  denying  their  petition.  The  appeals  are  brought 
here  in  two  separate  transcripts,  numbered  881  and  882;  but  as 
the  same  question  arises  in  each  case,  the  two  appeals  may  be 
considered  together. 

The  decedent,  Ann  Callaghan,  left  a  will,  and  the  question 
here  inyolved  arises  out  of  such  will.  The  appellants  contend 
that  she  omitted  to  provide  for  them  in  her  will,  and  that  there- 
fore they  are  entitled  to  the  same  share  in  her  estate  which  they 
would  have  had  if  she  had  died  intestate,  under  section  1307  of 
the  Civil  Code.  That  section  is  as  follows :  **When  any  testator 
omits  to  provide  in  his  will  for  any  of  his  children,  or  for  the 
issue  of  any  deceased  child,  unless  it  appears  that  such  omission 
was  intentional,  such  child,  or  the  issue  of  such  child,  must  have 
the  same  share  in  the  estate  of  the  testator  as  if  he  had  died 
intestate,  and  succeeds  thereto  as  provided  in  the  preceding  sec- 
tion." By  the  will  nearly  all  the  property  of  the  deceased,  with 
the  exception  of  a  few  legacies,  is  given  to  her  said  son  Daniel  T. 
and  her  daughter  Mary  A.  Bailey,  and  her  children,  and  the  fifth 
subdivision  of  the  will  is  as  follows :  "Fifth.  I  own  six  acres  of 
land,  more  or  less,  in  Alameda,  Alameda  county,  state  of  Cali- 
fornia. Said  land  I  give,  devise,  and  bequeath  to  Bertha  and 
Josephine,  the  two  children  of  Sherwood  Callaghan,  to  be  held 
and  enjoyed  by  them  during  their  lives  and  the  life  of  the  sur- 
vivor of  them;  and  in  case  of  their  death,  leaving  issues,  then  to 
such  issue,  share  and  share  alike,  according  to  representation. 
But,  in  case  the  said  Bertha  and  Josephine  die  without  issue, 
then  said  property  shall  revert  to  my  son,  Daniel  Callaghan,  and 
my  daughter,  Mary  Bailey,  share  and  share  alike.''  This  is  the 
only  mention  made  in  the  will  of  the  grandchildren,  Bertha  and 
Josephine.  Upon  the  trial  of  the  petitions  in  the  court  below, 
the  appellants  offered  to  prove  that  the  testatrix  did  not  own  any 
land  in  Alameda  county  at  the  time  the  will  was  made,  or  there- 
after up  to  the  time  of  her  death,  and  that  the  estate  did  not 
own  or  claim  to  own  any  land  in  said  county;  that  the  testatrix 
once  owned  a  tract  of  twenty-five  acres  in  Alameda  county,  but 
has  sold  and  conveyed  the  same  to  one  Hawley  before  the  mak- 
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ing  of  the  will,  and  had  never  owned  or  claimed  to  own  any  land 
in  sp.id  county  other  than  that  so  sold  to  Hawley;  and  that  said 
grandchildren  had  never  received  any  portion  of  the  estate  of  tes- 
tatrix in  her  lifetime  by  way  of  advancements.  This  offered  evi- 
dence was  objected  to  by  respondents  upon  the  ground  that  it 
was  irrelevant^  immaterial,  etc.^  and  the  objection  was  sustained 
and  exception  reserved.  These  offers,  rulings  and  exceptions 
present  the  question  here  involved,  viz.,  whether  the  will  omitted 
to  provide  for  appellants  within  the  meaning  of  said  section  1307. 
We  think  that  the  rulings  of  the  court  below  were  correct. 
The  words  "omits  to  provide,"  as  used  in  said  section,  mean 
simply  an  omission  to  make  a  provision  in  the  will,  and  has  no 
reference  to  the  pecuniary  value  of  such  provision.  It  is  appar- 
ent that  the  code  provision  in  question  expresses  no  intent  to  in 
any  way  limit  the  disposing  power  of  a  testator,  or  compel  him 
to  provide  for  any  child ;  for  it  clearly  provides  how  the  testator 
may  decline  to  give  any  thing  to  any  such  relative.  This  being 
so,  what  is  the  object  of  the  provision  ?  Nearly  all  the  states  have 
provisions  substantially  the  same  as  that  here  under  considera- 
tion ;  and,  as  such  a  provision  is  not  intended  as  a  limitation  of 
the  power  of  a  person  to  dispose  of  his  property  by  will,  it  has 
been  uniformly  held  that  the  provision  applies  only  to  a  case 
where  a  child  or  descendant  is  unknown  or  forgotten,  or  for  some 
reason  unintentionally  overlooked.  "The  object  of  the  statute  was 
to  guard  the  testator  against  the  effect  of  a  mistake  in  providing 
for  some  of  his  children  to  the  exclusion  of  others,  through  for- 
getfulness  of  their  existence,  or  in  otherwise  disposing  of  his 
property  in  such  forgetfulness,  and  the  failure  to  allude  to  them 
is  made  evidence  that  they  were  so  forgotten."  (McCourtney  v. 
Mathes,  47  Mo.  533.)  In  the  case  of  Pmjne  v,  Payne,  18  Cal.  291, 
the  exact  provision  as  it  now  stands  in  the  code  was  under  re- 
view, and  Field,  C.  J.,  speaking  for  the  court,  said :  "The  chil- 
dren are  mentioned  three  times  in  the  codicil,  showing  that  they 
were  in  the  mind  of  the  testator  at  the  time,  and  not  overlooked 
in  the  disposition  of  his  property.  And  the  only  object  of  the 
statute  is  to  protect  the  children  against  omission  or  oversight, 
which  not  infrequently  arises  from  sickness,  old  age,  or  other  in- 
firmity, or  peculiar  circumstances  under  which  the  will  is  exe- 
cuted.   When,  however,  the  children  are  present  in  the  mind  of 
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the  testator,  and  the  fact  that  they  were  mentioned  by  him  is 
conclnsive  evidence  of  this,  the  statute  affords  no  protection  if 
provision  is  not  made  for  them/'  We  do  not  see  any  controlling 
force  in  the  suggestion,  made  by  appellants,  that  in  section  1307 
the  word  ^^mentioned^'  is  not  used,  while  it  is  used  in  certain  pre- 
ceding sections;  the  omission  of  that  word  does  not  change  the 
purpose  and  intent  of  the  section  as  above  declared.  An  argu- 
ment similar  in  character  to  this  is  fully  answered  by  the  court, 
through  Crockett,  J.,  in  the  case  of  In  re  Oarraud,  35  Cal.  342. 
In  the  case  at  bar,  the  appellants  were  not  only  mentioned,  but 
an  express  specific  provision  was  made  for  them  in  the  body  of 
the  will,  and  there  can  therefore  be  no  pretense  that  they  were 
unknown,  forgotten,  or  unintentionally  overlooked. 

The  only  purpose  of  the  evidence  offered  by  appellants  and  re- 
jected by  the  court  was  to  show,  not  that  the  appellants  had  been 
forgotten  or  overlooked,  or  not  expressly  provided  for,  but  that 
the  provision  made  for  them  was  a  mistake  of  the  testator.  It  is 
not  by  any  means  clear  that  such  evidence,  if  admitted,  would 
have  established  such  a  mistake;  the  testatrix  may  have  known 
that  she  had  no  land  in  Alameda  county,  and  may  have  intended 
thus  to  dispose  of  the  hopes  of  her  grandchildren,  and  it  is  ad- 
mitted that  her  declarations  could  not  have  been  introduced  to 
show  a  different  intent.  But  the  most  that  appellants  can  claim, 
is,  that  the  evidence  would  have  shown  a  mistake ;  and  it  is  estab- 
lished law  that  after  the  death  of  a  testator  a  mistake  in  his  will 
cannot  be  corrected,  nor  can  the  will  be  reformed  or  remodeled. 
"No  bill  in  equity  lies  to  reform  a  will,  because  its  author  is  dead, 
and  his  intent  can  only  be  known  from  the  language  he  has 
used.''  (Patch  v.  White,  117  TJ.  S.  219.)  "It  is  not  here  attempt- 
ed to  reform  the  instrument  so  as  to  make  it  speak  really  the  in- 
tentions of  the  testator.  No  court  can  do  this.'*  (3  Redfield  on 
Wills,  49.)  The  evidence  offered  by  appellant  was  therefore  prop- 
erly excluded.  Of  course,  where  in  a  will  there  is  an  imperfect 
description  of  either  person  or  property,  the  description  may  be 
made  more  certain  when  it  can  be  done  either  from  the  context 
of  the  will  or  from  extrinsic  evidence ;  and  such  is  the  meaning 
of  section  1340  of  the  Civil  Code,  relied  on  to  some  extent  by  ap- 
pellants. But  in  the  case  at  bar  there  was  no  imperfect  descrip- 
tion of  either  the  persons  or  the  property  mentioned  in  the  will. 
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The  appellants  were  expressly  named  in  the  will,  and  there  is  no 
doubt  that  they  were  intended;  and  there  is  no  question  made 
as  to  what  tract  of  land  in  Alameda  county  was  intended.  It  is 
not  contended  that,  either  by  extrinsic  evidence  or  otherwise,  the 
description  of  the  property  mentioned  in  the  will  could  be  made 
to  apply  to  any  other  tract  of  land ;  and  appellants  do  not  daim 
any  other  particular  piece  of  land.  The  case  is,  therefore,  mate- 
rially different  from  Patch  v.  White,  supra,  cited  by  appellantB. 
That  case  was  an  action  of  ejectment  in  which  the  plaintiff  claim- 
ed title  to  the  lot  of  land  in  contest  under  a  devisee  in  a  certain 
will;  the  question  was  whether  or  not  the  lot  was  the  one  deriaed 
to  plaintiff's  grantor;  and  the  court,  by  a  bare  majority,  four 
justices  dissenting,  held  that  there  was  a  latent  ambiguity,  and 
that  parol  evidence  was  admissible  to  show  that  an  imp^ect  de- 
scription in  the  will  should  be  applied  to  the  lot  in  contest  No 
such  question  arises  in  the  case  at  bar. 

The  above  views  make  it  unnecessary  to  consider  the  conten- 
tion of  respondents  that  these  appeals  are  improperly  taken  in 
the  name  of  the  guardian  of  the  grandchildren. 

The  orders  appealed  from  are  affirmed. 

Henshaw,  J.,  concurred. 

TEMPLE,  J.,  concurring. — I  concur  in  the  opinion,  bnt 
I  think  the  appeal  should  be  dismissed.  The  guardian  may  ap- 
pear and  prosecute  or  defend  actions  for  his  ward,  but  under  our 
code  must  do  so  in  the  name  of  his  ward.  Section  369  of  the 
Code  of  Civil  Procedure  expressly  authorizes  administrators  and 
executors  to  sue  as  though  trustees  of  an  express  trust.  In  some 
states  this  same  privilege  is  awarded  to  guardians,  but  our  code 
provides  (Code  Civ.  Proc.,  sec.  373)  that  a  ward  shall  himself  be 
a  party  to  a  suit  which  shall  bind  his  estate. 

It  has  been  held  in  some  jurisdictions,  where  there  is  no  spe- 
cial statutory  provision  upon  the  subject,  that  a  guardian  can 
maintain  an  action  in  his  own  name  upon  an  obligation  made  bj 
himself  as  guardian,  and  also  that  as  to  such  contracts  he  may  be 
sued.  Such  cases  also  hold  that  he  is  the  owner  of  and  personally 
liable  on  such  contracts  and  only  liable  to  account  in  reference 
to  them  as  trustee  of  his  ward.    In  case  of  his  death,  such  choees 
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in  action  go  to  his  representatives,  (ChUwood  v.  Cromwell,  12 
Heisk.  658.) 

Whether  in  the  probate  court  the  guardian  should  appear  to 
object  to  proposed  distribution  in  his  own  name  as  guardian  or 
in  the  name  of  his  ward  was  immaterial,  but  no  one  can  appeal 
from  a  judgment  except  the  parties  to  it,  or  those  in  privity  with 
the  parties.  And  even  as  to  parties  the  record  must  show  that 
their  interests  are  or  may  be  aflfected  by  the  judgment. 

The  subject  will  be  found  fully  considered  in  9  Encyclopedia 
of  Pleading  and  Practice,  929.  (Also,  Schouler's  Domestic  Rela- 
tions, sec.  343,  note.  See,  also,  Fox  v.  Minor,  32  Cal.  112;  91 
Am.  Dec.  566;  Wilson  v.  Wilson,  36  Cal.  451;  95  Am.  Dec.  194; 
Jmtice  V.  Ott,  87  Cal.  531;  O'Shea  v.  Wilkinson,  95  Cal.  454; 
Dixon  V.  Cordozo,  106  Cal.  506.) 

In  In  re  Rose,  66  Cal.  241,  this  question  was  not  raised.  The 
question  there  was  whether  the  general  guardian  or  the  attorney 
appointed  by  the  probate  judge  to  represent  the  minor  should  ap- 
pear for  the  minor  in  the  probate  court.  Nothing  is  there  said 
as  to  the  propriety  of  the  appeal  taken  in  the  name  of  the  guard- 
ian, and  the  record  does  not  show  that  any  objection  was  made 
on  that  ground.  Under  such  circumstances,  we  cannot  presume 
that  it  was  intended  to  overrule  other  decisions  upon  this  ques- 
tion without  noticing  them. 

The  guardian  was  not  in  privity  with  his  ward,  nor  is  he  a  per- 
son interested.  The  judgment  was  not  for  or  against  him,  but 
if  he  can  appeal  in  his  own  name  he  is  thereby  made  a  party,  and 
the  judgment  here  would  be  for  or  against  him.  This  is  in  viola- 
tion of  the  code,  which  provides  that  in  such  cases  the  ward  shall 
be  the  party,  although  he  must  appear  by  guardian. 

I  also  concur  in  the  judgment. 

Hearing  in  Bank  denied. 
GXIX.  Cal.— 37. 
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[Crim.  No.  386.     In  Bank.  —January  11,  1898.] 

Ex  Parte  CHRIS  P.  PETERSON  on  Habeas  CorpiM. 

CsnoNAL  Law — Willful  akd  Unlawful  Use  of  No.  8  8hot«uw— Is- 
SUFFICIENT  Complaint — Purpose  of  Use  —  Statutobt  C6n8tiuo- 
TION — JuBisDicnoN  —  HABEAS  CoBPUS. — Section  27  of  the  Penal 
Code,  as  amended  March  9,  1897,  making  the  willful  and  unlawful 
use  of  a  shotgun  of  a  larger  caliber  than  that  commonly  knoini 
as  a  No.  10  gauge  a  misdemeanor  is  not  to  be  construed  as  making 
it  a  misdemeanor  to  use  a  larger  shotgun  in  any  possible  way,  or 
for  any  possible  purpose,  but,  taking  the  whole  context  of  the  act, 
it  was  the  evident  intention  of  the  legislature  to  prohibit  the  use 
of  guns  of  larger  caliber  for  the  purpose  of  killing  game  or  other 
animals,  and,  in  a  prosecution  under  such  a  statute,  it  is  not  suffi- 
cient to  follow  its  literal  terms  in  charging  the  offense,  but  the  par- 
ticular kind  of  use  which  the  legislature  intended  to  prohibit  must 
be  alleged;  and  a  complaint  charging  the  willful  and  imla¥rful  use 
of  a  No.  8  shotgun  merely  in  the  language  of  the  statute,  is  insuffi- 
cient to  show  a  complete  offense,  or  to  give  a  justice  of  the  peace 
jurisdiction,  and  a  defendant  convicted  under  such  complaint,  must 
be  discharged  on  habeas  corpus. 

WRIT  of  habeas  corpus  from  the  Supreme  Court  to  the 
Bheriflf  of  Fresno  County  to  test  the  validity  of  a  judgment  of  the 
Justice^s  Court  of  the  Third  Judicial  Township  of  Preflno 
Coimty.    S.  C.  St.  John,  Justice  of  the  Peace. 

The  facts  are  stated  in  the  opinion  of  the  court. 

V.  G.  Frost,  for  Petitioner. 

THE  COURT. — The  prisoner  was  convicted  and  is  imprison- 
ed upon  a  charge  that  he  "did  willfully  and  unlawfullyuseashot- 
gun  of  a  larger  caliber  than  that  commonly  known  and  desig- 
nated as  a  No.  10  guage,  to  wit,  a  No.  8  guage."  This  is  in  the 
language  of  the  statute  defining  the  offense  (Pen.  Code,  sec.  627, 
as  amended  March  9,  1897;  Stats.  1897,  p.  92),  but  still  it  does 
not  suflSciently  charge  the  offense,  because  the  statute  containB 
a  qualification  which  it  does  not  express.  The  legislature  did 
not  mean  to  make  it  a  misdemeanor  to  use  a  No.  8  gun  in  any 
possible  or  conceivable  way,  or  for  any  possible  purpose.  Tak- 
ing the  whole  context  of  the  act,  it  is  apparent  that  the  intention 
was  to  prohibit  the  use  of  guns  of  large  caliber  for  the  purpose 
of  killing  game  or  other  animals.    It  is  like  the  law  prohibiting 
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the  drawing  of  blood  in  the  street,  which  was  properly  held  not 
to  apply  to  the  bleeding  by  a  barber  of  a  man  who  fell  down  in 
a  fit.  In  a  prosecution  under  such  a  statute  it  is  not  suflScient 
to  follow  its  literal  terms  in  charging  the  oflfense,  but  the  par- 
ticular kind  of  use  which  the  legislature  intended  to  prohibit 
must  be  alleged.  The  charge,  in  other  words,  must  be  laid  ac- 
cording to  the  true  construction  of  the  act,  and  must  contain 
all  the  elements  of  the  complete  offense. 

As  the  complaint  did  not  state  facts  sufficient  to  constitute 
an  offense,  the  justice  had  no  jurisdiction  and  the  prisoner  must 
be  discharged. 

So  ordered. 

Garoutte,  J.,  did  not  participate. 


[L.  A.  No.  269.     Department  One. — Januaiy   14,  1898.] 

In  the  Matter  of  the  Estate  of  JOAQUIN  FERNANDEZ,  Ap- 
pellant. COMMEECIAL  BANK  OP  SAN  LUIS  OBIS- 
PO, Appellant,  v.  M.  P.  BURKE,  Administrator,  Respond- 
ent. 

Estates  of  Deceased  Pebsonb — Payment  of  Claims  without  Obdeb 
OF  Coubt — Insolvency  of  Estate — Settlement  of  Annual  Ac- 
counts— Appealable  Obdeb — CoNCLUsn-ENESs  upon  Unpaid  Cbed- 
ITOBS — Final  Account. — Though  it  is  the  proper  practice  for  the 
administrator  to  obtain  an  order  for  the  payment  of  general  cred- 
itors, and  without  such  order  payments  are  made  at  his  peril;  yet 
where  the  payment  of  such  claims  is  credited  in  his  annual  ac- 
eounts,  and  such  accounts  are  allowed  and  settled  by  the  court,  the 
order  allowing  them  is  not  void,  bilt  is  an  appealable  order, 
which,  however  ill-allowed  or  erroneous,  becomes  conclusive  upon 
unpaid  creditors  who  do  not  appeal  therefrom;  and  the  fact  that  an 
apparently  solvent  estate  appears  to  be  insolvent,  upon  settlement 
of  the  final  account  of  the  administrator,  cannot  authorize  an 
attack  by  an  unpaid  creditor  upon  the  items  of  payments  to  cred- 
itors allowed  in  the  previous  annual  accounts  of  the  administra- 
tor. 

Id. — Family  Allowance — Obdeb  Pbiob  to  Inventobt — ^Allowance  of 
Payments  afteb  Inventobt. — Payments  made  on  account  of  fam- 
ily allowance  after  the  filing  of  the  inventory,  without  further  or 
other  order  of  the  court  than  that  made  for  such  payments  until 
the  filing  of  the  inventory,  or  until  further  order  of  the  court, 
which  were  settled  and  allowed  in  the  annual  accounts^  without 
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appeal  therefrom,  cannot  be  objected  to  upon  settlement  of  the 
final  account  because  of  the  final  insolvency  of  the  estate;  and 
a  payment  made  by  the  administrator  thereon  after  the  last  settle- 
ment of  an  annual  account,  in  good  faith,  at  a  time  when  the  es- 
tate was  not  known  to  be  insolvent,  and  when  the  family  wu 
without  other  means  of  support,  may  be  properly  allowed  by  the 
court  in  the  settlement  of  the  final  account. 

Id. — Commissions  of  Admikistb^toii — Real  Estate  Sold  undeb  Deed 
or  Trust. — ^The  commissions  of  the  administrator  are  to  be  allowed 
upon  the  amount  of  the  estate  accounted  for  by  him;  but  the  val- 
uation in  the  inventory  is  not  conclusive  evidence  of  such  amount 
and  where  real  estate,  inventoried  at  much  more  than  the  amount 
of  a  deed  of  trust,  was  sold  under  the  deed  of  trust,  the  admin- 
istrator cannot  be  allowed  commissions  upon  its  appraised  value  in 
the  inventory,  or  upon  any  greater  amount  than  the  sum  for  which 
the  property  was  actually  sold. 

Id. — CABRTnro  on  of  Business — Cabs  of  Animaus — ^Aiuowanok  or 
Expense. — The  expense  of  the  proper  caring  by  the  administrator 
of  sheep,  lambs,  cattle,  hogs,  Horses,  and  colts,  until  they  were  sold, 
is  not  such  carrying  on  of  the  business  of  the  decedent  as  will 
make  the  administrator  liable  for  loss  and  expense  to  the  estate 
incurred  on  account  thereof;  but  it  was  the  duty  of  the  adminis- 
trator to  care  for  them  until  they  could  be  advantageously  sold; 
and  where  the  court  found  that  the  administrator  managed  the  es- 
tate in  a  business-like  manner,  and  used  every  necessary  and  pru- 
dent measure  to  protect  it,  he  was  properly  allowed  in  his  final 
account  the  expenses  incurred  in  the  care  of  such  animals^  notwith- 
standing the  final  insolvency  of  the  estate. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  Santa  Bar- 
bara County  settling  the  final  account  of  an  administrator.  W. 
B.  Cope,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Paul  R.  Wright,  and  W.  I.  Day,  for  Appellant. 

Thomas  MctTulta,  and  Grant  Jackson,  for  Respondent 

THE  COURT.— The  Commercial  Bank  of  San  Luis  Obispo, 
a  creditor  of  the  estate  of  said  decedent,  filed  exceptions  to  to 
final  account  of  M.  P.  Burke,  the  administrator  of  said  estate, 
and  its  exceptions  having  been  disallowed,  and  the  said  accomit 
having  been  settled  and  approved,  said  bank  appeals. 

The  inventory  of  said  estate  was  filed  May  22,  1893,  showing 
the  assets  to  be  of  the  value  of  $59,986.50,  and  the  total  of  the 
claims  proved  and  allowed  was  $36,526.52,  showing  a  balance 
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over  indebtedness  of  $23,459.98.  The  claim  of  appellant 
amonnted  to  $19,821,  and  was  unsecured.  The  only  other  large 
claim  was  that  of  the  San  Francisco  Savings  Union,  for  $15, 
643.33,  which  was  secured  by  a  deed  of  trust.  The  aggregate  of 
all  the  other  claims — ^nine  in  number — ^was  $1,052.19. 

The  administrator  filed  his  first  annual  account  June  12, 
1894,  and  his  second  annual  account  May  11,  1895,  the  third  ac- 
count being  the  final  one,  to  which  appellant  excepted.  Said  first 
and  second  annual  accounts  were  each,  after  due  notice  and  hear- 
ing, approved  and  allowed  by  the  court  by  orders  duly  made.  No 
exceptions  were  filed  or  objections  made  to  either  of  said  ac- 
counts. 

In  said  first  annual  account  the  payments  of  all  said  smaller 
audited  claims  were  reported  paid  in  full.  The  only  payment 
to  appellant  was  made  October  14,  1895,  and  reported  in  the 
final  account,  viz.,  $2,500. 

The  final  account,  as  filed,  contained  the  item,  "Cash,  adminis- 
trator's commissions,  $841.97,"  and  showed  a  balance  in  his 
hands  of  $753.69.  On  the  hearing  of  the  final  account,  the 
court  increased  said  commissions  to  $1,920,  and  allowed  attor- 
neys' fees  in  the  sum  of  $400,  and  found  the  estate  indebted  to 
the  administrator  in  the  sum  of  $799.34,  and  ordered  that  upon 
filing  vouchers  for  said  attorneys'  fees  he,  and  the  sureties  on  his 
bond,  should  be  discharged.  The  estate,  therefore,  proved  to 
be  insolvent,  all  of  appellant's  claim  except  the  sum  of  $2,500 
being  unpaid. 

1.  Appellant's  first  point  is,  that  the  payment  of  general  debts, 
proved  and  allowed,  amounting  to  $857.19,  was  illegal,  having 
been  made  without  any  order  of  the  court,  and  that  the  order 
of  the  court  allowing  and  approving  said  first  annual  account 
was  "void"  as  to  those  items. 

This  contention  is  based  by  appellant  upon  section  1646  of 
the  Code  of  Civil  Procedure,  which,  after  providing  for  the  pay- 
ment of  funeral  expenses  and  expenses  of  last  sickness,  provides : 
"He  may  retain  in  his  hands  the  necessary  expenses  of  admin- 
istration, but  he  is  not  obliged  to  pay  any  other  debt  or  any  leg- 
acy until,  as  prescribed  in  this  article,  the  payment  has  been 
ordered  by  the  court." 

It  is  undoubtedly  the  proper  practice  to  obtain  an  order  for 
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the  payment  of  general  creditors,  and  without  snch  order  pay- 
ments are  made  at  the  peril  of  the  administrator.  If  ezceptioiiB 
had  been  filed  to  the  first  account,  and  it  appeared  then  that  the 
sufficiency  of  the  assets  for  the  payment  of  all  the  debts  was 
doubtful,  it  would  have  been  the  duty  of  the  court  to  have 
•tricken  them  out,  with  leave  to  charge  them  in  a  future  account 
if  the  estate  should  prove  solvent,  or  to  the  extent  of  their  pro 
rata  share  if  the  estate  should  prove  insolvent;  but  certainly  it 
cannot  be  said  that  the  action  of  the  court  in  approving  these 
payments  and  allowing  them  as  a  credit  to  the  administrator  was 
*Void,"  for  to  say  that  such  action  of  the  court  is  void  is  to  say 
that  the  court  has  no  power  to  allow  a  payment  not  based  upon  a 
previous  order  to  pay  it,  even  though  the  estate  could  pay  all  its 
debts  were  they  many  times  larger. 

Unless  the  order  approving  the  account  must  be  held  abso- 
lutely void,  appellant  is  concluded  thereby,  whether  the  order 
was  erroneous  or  not.  It  was  an  appealable  order.  (Code  Civ. 
Proc,  sec.  963,  subd.  3.) 

The  settlement  of  said  annual  accounts  not  having  been  ap- 
pealed from  is  conclusive.  (Code  Civ.  Proc.,  sec.  1637;  Estate 
of  Stott,  62  Cal.  403;  In  re  Couts,  87  Cal.  480;  100  Cal.  404; 
Washington  v.  Black,  83  Cal.  294.) 

The  question  before  us  did  not  arise  in  Estate  of  Dunne,  65 
Cal.  378,  cited  by  appellant.  That  was  a  petition  for  a  partial 
distribution.  In  the  opinion,  after  saying  that  the  executor  or 
administrator  shall  be  allowed  credits  for  funeral  expenses,  etc., 
though  no  previous  order  had  been  made  directing  the  payment, 
it  was  further  said:  "But  that  he  shall  not  have  authority  to  pay, 
nor  be  allowed  at  any  accounting,  any  other  debt  or  legacy  un- 
less the  court  has  expressly  ordered  the  same  to  be  paid.*' 

Xo  authority  is  cited  for  that  dictum,  nor  has  it  been  cited 
or  followed  in  any  subsequent  case;  but  in  Miller  v. Lux,  100 Cal. 
616,  where  large  sums  of  money  had  been  paid  to  the  widow, 
and  intended  as  a  family  allowance,  but  without  being  author- 
ized by  an  order  of  the  court,  it  was  said  that  such  payments 
were  made  at  the  peril  of  the  executors,  "and,  to  the  extent  that 
they  were  not  approved  by  the  subsequent  order  of  the  court, 
constituted  a  wrongful  use  of  the  money  of  the  estate."  And 
in  the  opinion  rendered  upon  a  petition  for  rehearing  it  was  said: 
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'If  the  court  upon  the  new  hearing  find  $1,000  per  month,  or 
any  greater  or  less  amount,  a  reasonable  sum  to  be  applied  for 
the  support  of  the  widow,  then  the  executors  should  be  credited 
with  the  amount  so  found  to  be  reasonable  and  proper.*^  We 
think  this  authority  fully  supports  the  conclusion  that,  though 
these  debts  were  paid  without  any  order  or  direction  of  the  court, 
the  court  had  power  to  allow  them  as  credits  upon  the  settle- 
men  of  the  annual  account,  and  though  ill-advised  or  erroneous, 
no  appeal  having  been  taken  from  the  order  approving  that  ac- 
count, appellant  is  concluded,  thereby. 

2.  Before  the  inventory  was  filed  the  court  made  an  order 
directing  the  administrator  to  pay  to  the  widow  $100  per  month, 
for  family  support,  until  the  inventory  should  be  filed  or  until 
the  further  order  of  the  court.  This  allowance  was  paid  for 
twenty  months,  amounting  to  $2,000.  No  other  than  the  orig- 
inal order  was  made  directing  its  payment.  Appellant  excepted 
to  all  of  said  payments  except  the  first,  contending  that  $1,900 
was  paid  without  authority. 

Fourteen  hundred  dollars  of  the  $2,000  was  included  in  the 
first  annual  account,  $500  in  the  second,  and  $100  in  the  final 
account,  the  last  payment  having  been  made  Jxrne  1,  1895,  less 
than  a  month  after  filing  of  the  second  annual  account,  and 
before  it  was  approved. 

So  far  as  the  exceptions  to  these  payments  is  based  upon  the 
absence  of  a  prior  order  of  the  court  directing  them,  they  must 
be  held  not  well  taken,  upon  the  authority  of  Miller  v.  Lux, 
supra;  and  as  to  all,  except  the  last  payment  of  $100,  they  were 
settled  and  allowed  in  the  annual  accoimts,  to  which  no  excep- 
tions were  taken,  and  which  were  not  appealed  from,  and  cannot 
now  be  reviewed.  It  is  said,  however,  that  the  final  account 
shows  the  estate  to  be  insolvent.  Conceding  that,  it  could  only 
aflfect  the  last  pajrment,  which  was  made  June  1,  1895;  and  it 
does  not  appear  that  at  that  date  there  was  reason  to  suppose 
the  estate  would  prove  to  be  insolvent.  The  administrator  tes- 
tified that  he  supposed  the  order  for  the  payment  of  the  family 
allowance  continued,  and  was  so  advised  by  counsel;  that  the 
family  was  without  the  means  of  subsistence,  and  that  at  all 
times  during  which  these  payments  were  made  the  estate  was  sol- 
Tent.    There  was  no  cross-examination  of  the  witness,  nor  was 
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any  evidence  offered  by  appellant  other  than  the  annual  accounts. 

•It  is  further  urged  against  the  allowance  of  said  payments 
for  family  support  that  a  homestead  and  certain  personal  prop- 
erty were  set  off  to  the  widow.  That  fact  appears  only  in  the 
administrator's  report  attached  to  his  final  account;  but  of  what 
the  homestead  and  personal  property  consisted,  or  when  set  off» 
does  not  appear.  The  exception  to  said  payment  cannot  be  sus- 
tained. 

3.  It  is  contended  that  the  commissions  allowed  the  admin- 
istrator greatly  exceed  those  allowed  by  law. 

In  his  final  account  the  administrator  credited  himself  with 
the  sum  of  $841.97,  as  commissions.  Upon  the  hearing  the 
commissions  were  increased  by  the  court  to  $1,920,  and  this 
increase  is  excepted  to.  It  is  stated  in  appellant's  brief  that  the 
$841.97  commissions,  appearing  in  the  account  as  filed,  weie 
computed  upon  the  amount  of  money  received  and  accounted  for, 
not  including  the  value  of  the  real  estate;  and  it  is  assumed  by 
counsel  on  both  sides  that  the  additional  allowance  was  baaed 
upon  the  real  estate.  The  administrator  is  entitled  to  commis- 
sions "upon  the  amount  of  the  estate  accounted  for  by  him." 
(Code  Civ.  Proc,  sec.  1618.)  For  the  purpose  of  ascertaioing 
the  amoimt  of  the  estate,  the  inventory  and  appraisement  may  be 
looked  at,  but,  as  was  said  in  Estate  of  Simmons,  43  Cal.  549: 
"It  does  not  follow,  however,  in  any  case  that  the  appraisement 
on  file  is  necessarily  to  constitute  the  basis  upon  which  the  com- 
pensation is  to  be  allowed;'*  and  in  Estate  of  Hinckley,  68  Cal. 
616,  it  was  said:  "The  valuation  of  the  inventory  isevidently 
not  intended  to  be  conclusive  for  any  purpose."  The  adminis- 
trator is  chargeable  in  his  account  with  the  whole  estate  of  the 
decedent  which  may  come  into  his  possession,  "at  the  value  of 
the  appraisement  contained  in  the  inventor/'  (Code  Civ.  Proc. 
sec.  1613) ;  but,  if  any  is  sold  for  less  than  the  appraisement,  he 
is  not  responsible  for  the  loss,  if  the  sale  has  been  advantageously 
made.  (Code  Civ.  Proc,  sec.  1614.)  "The  inventory  may  or 
may  not  afford  a  basis  of  calculation  for  the  purpose  of  allow- 
ance of  commissions  upon  property  taken  into  possession  and 
accounted  for;  but,  if  resorted  to  in  making  such  allowance,  it 
cannot  in  any  case  amount  to  more  than  prima  fade  evidence  of 
value,  and  the  value  should  be  left  open  to  inquiry,  if  the  inven- 
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toried  value  be  not  satisfactory  to  all  parties  concerned."  {Es- 
tate of  Simmons,  supra.)  If  the  administrator  takes  possession 
of  the  estate,  and  it  is  distributed  to  the  heirs,  it  is  thereby  "ac- 
counted for*'  by  him,  and,  if  no  objection  is  made  by  them  to 
the  Yalnation  in  the  inventory,  that  would  form  the  basis  of 
estimating  his  commissions.  If  the  administrator  sells  the 
estate,  or  a  portion  of  it,  the  amount  received  upon  such  sale 
becomes  the  evidence  of  its  value  to  the  estate,  for  which  he  has 
to  account  and  upon  which  his  commissions  are  to  be  estimated. 

In  the  present  case,  it  does  not  appear  from  the  record  that 
the  administrator  made  any  disposition  of  the  real  estate  for 
which  the  commissions  were  allowed,  but  it  is  assumed  in  the 
briefs  that  it  was  sold  under  the  power  contained  in  the  deed 
of  trust,  made  by  the  decedent  for  the  amount  of  the  indebted- 
ness to  the  San  Francisco  Savings  Union  for  which  the  prop- 
erty was  held  in  trust,  and  that  that  was  the  full  value  of  the 
property  at  the  time  of  the  sale.  If  the  administrator  had  sold 
the  property  under  an  order  of  court  for  the  purpose  of  paying 
this  debt  of  the  decedent,  he  would  have  been  entitled  to  com- 
missions only  upon  the  amount  for  which  it  was  sold,  and  he 
cannot  be  entitled  to  any  greater  sum  by  reason  of  its  having 
been  sold  by  the  trustees  without  any  intervention  on  his  part. 
The  real  estate  with  the  improvements  was  appraised  at  the 
value  of  $37,020,  and  the  claim  of  the  San  Francisco  Savings 
Union,  which  is  secured  thereby,  was  approved  for  the  sum  of 
$15,643.33 ;  but  the  record  does  not  show  the  amount  for  which 
the  real  estate  was  sold  in  satisfaction  of  this  claim,  and  we, 
therefore,  are  unable  to  direct  a  correction  of  the  degree. 

4.  It  .is  further  urged  that  the  administrator  had  no  right 
to  carry  on  the  business  at  a  loss,  and  should  make  good  to  the 
estate  all  such  loss  as  was  incurred. 

There  is  in  the  record  no  evidence  that  he  carried  on  the  busi- 
ness of  the  intestate  in  any  sense  other  than  that  he  cared  for 
the  personal  property  tmtil  it  could  be  advantageously  sold. 
There  were  nearly  9,000  head  of  sheep  and  lambs,  140  head  of 
cattle,  186  hogs,  and  33  horses  and  colts.  These  were  cared  for 
until  they  were  sold,  as  it  was  the  duty  of  the  administrator  to  do ; 
and  the  court  found  and  stated  in  its  order  that  the  administra- 
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tor  had  managed  the  estate  in  a  good  and  business-like  maimer, 
and  used  every  necessary  and  prudent  measure  to  protect  it 

The  superior  court  is  directed  to  modify  its  order  allowing 
commissions  to  the  administrator  in  accordance  with  the  views 
herein  expressed,  and,  so  modified,  the  orders  appealed  from 
will  stand  afi&rmed. 


[Sac.  No.  360.    Department  One. — January  15,  1898.] 

DEXTER  TUTTLE,  Appellant,  v.  GEORGE  P.  SCOTT,  and 
E.  F.  PEART,  Defendants.  GEORGE  P.  SCOTT,  Re- 
spondent. 

VAOATiwa  JvDOisxjrr  by  Default — AnTDATir  of  McBrra — ^DiscHABa 
IS  IiTSOLVBNCT  NOT  A  TsoHNiOAi.  DEFENSE. — ^A  discharge  in  bank- 
ruptcy or  insolvency,  disclosed  in  an  affidavit  of  merits  upon  mo- 
tion to  vacate  a  judgment  by  default,  upon  the  ground  of  excus- 
able neglect,  is  not  a  technical  defense  rendering  the  affidavit  of 
merits  insufficient,  but,  like  pajrment  or  release,  is  a  plea  in  bar 
which  goes  to  the  merits  of  the  action,  and  is  a  defense  recogniied 
by  the  statute,  which,  when  properly  interposed,  is  effectual  and  con- 
clusive ;  and,  where  the  showing  of  excusable  neglect  is  sufficient  to 
justify  an  order  vacating  the  judgment  to  let  in  such  defense,  the 
order  must  be  affirmed. 

In.  —  Necessity  of  Pleading  Discharge  fbom  Debt  —  Relief  fbom 
Judgment. — ^The  necessity  of  pleading  a  discharge  from  the  debt 
sued  upon  in  insolvency  or  bankruptcy,  in  order  to  prevent  being 
bound  by  the  judgment,  does  not  preclude  the  granting  of  relief 
against  the  judgment,  under  section  473  of  the  Code  of  Civil  Pro- 
cedure, but  the  existence  of  the  rule  that  a  defense  must  be  pleaded 
created  the  necessity  for  the  enactment  of  that  section,  in  order  that 
parties  bringing  themselves  within  its  provisions  might  oe  so  re- 
lieved. 

Id. — Excusable  Neglect — Reliance  upon  Advice  of  Counsel.— Reli- 
ance of  an  insolvent  debtor  upon  the  advice  of  counsel  as  to  the 
effect  of  his  adjudication  in  insolvency,  which  led  the  insolvent 
to  believe  that  the  efforts  of  plaintiff  to  collect  his  claim  as  against 
the  insolvent  must  be  confined  to  the  insolvent  courts  and  to  such 
dividends  as  he  had  there  received,  and  which  led  him  to  pay  no 
attention  to  a  joint  action  against  the  defendant  and  another  maker 
of  the  note  in  suit,  is  a  sufficient  excuse  for  his  neglect  to  answer 
before  judgment  to  justify  the  opening  of  a  judgment  by  default 
to  let  in  the  defense  of  his  discharge  in  insolvency. 

APPEAL  from  an  order  of  the  Superior  Court  of  Colusa 
County  vacating  a  judgment  entered  upon  default.  E.  A.  Bridg- 
f  ord,  Judge. 
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The  excuse  for  neglect  set  forth  in  the  affidavit  of  merits  con- 
sisted in  reliance  upon  the  advice  of  his  counsel  that  the  effect 
of  his  adjudication  in  insolvency  would  be  that  none  of  his  cred- 
itors could  prosecute  any  action  against  him,  but  that  all  their 
efforts  in  reference  to  the  collection  of  their  respective  claims 
against  the  affiant  would  be  confined  to  the  insolvent  court,  ex- 
cept such  claims  as  were  not  affected  by  the  Insolvent  Act,  and 
upon  the  advice  of  said  counsel  that  said  claim  of  plaintiff  was 
affected  by  said  Insolvent  Act,  and  that,  relying  upon  such  ad- 
vice and  knowing  that  plaintiff  had  proved  his  claim  and  re- 
ceived his  proportionate  share  of  dividends  from  the  estate  of 
affiant  as  an  insolvent  debtor,  he  paid  no  attention  to  said  action. 
Further  facts  are  stated  in  the  opinion  of  the  court. 

Ernest  Weyand,  and  E.  T.  Crane,  for  Appellant. 

U.  W.  Brown,  and  W.  G.  Dyas,  for  Eespondent. 

HATNTES,  C. — Appeal  from  an  order  vacating  a  judgment 
entered  upon  default.  The  above-entitled  action  was  brought 
in  the  superior  court  of  Colusa  county  on  October  3,  1895,  to 
recover  from  the  defendants  the  sum  of  sixteen  hundred  dollars 
on  a  promissory  note.  On  October  21,  1895,  upon  petition  of 
his  creditors,  Scott  was  adjudged  an  insolvent  debtor.  On  Octo- 
ber 26th,  the  plaintiff  presented  and  proved  his  claim — consist- 
ing of  said  note — against  the  estate  of  said  insolvent,  and  in 
February  following  received  a  dividend  thereon  of  four  hundred 
and  thirty-nine  dollars  and  seventy  cents.  Scott  received  his 
final  discharge  as  an  insolvent  debtor  on  March  9,  1896.  On  July 
10,  1896,  the  plaintiff  in  this  action  entered  the  default  of  both 
defendants  and  took  judgment  against  both  for  the  amount  of 
said  promissory  note  less  the  dividend  above  mentioned.  With- 
in six  months  thereafter,  defendant  Scott  moved  the  court  to 
set  aside  said  judgment,  as  against  himself,  and  for  leave  to 
answer,  and  in  support  thereof  filed  an  affidavit  excusing  the  de- 
fault, and  the  usual  statement,  upon  advice  of  counsel,  that  he 
had  a  good  and  substantial  defense  to  said  action  upon  the  mer- 
its. The  affidavit  then  proceeded  to  state  the  facts  constituting 
his  defense,  viz.,  the  said  proceedings  and  discharge  in  insol- 
vency, that  plaintiff's  claim  was  provable  under  the  Insolvent 
Act  of  1895,  and  was  proved  therein,  and  dividends  paid  thereon 
to  the  plaintiff  prior  to  the  entry  of  said  judgment. 
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Appellant  does  not  question,  in  his  brief,  the  sufficiency  of 
respondent's  excuse  for  not  answering  before  his  default  vas 
entered.  That  it  was  sufficient,  see  Douglass  v.  Todd,  96  Cal. 
655 ;  31  Am.  St.  Hep.  247.  As  said  by  the  learned  counsel  for 
appellant,  in  his  reply  brief,  "the  gist  of  the  question  before  us 
is  whether  the  affidavit  shows  a  meritorious  defense." 

It  is  not  essential  that  the  affidavit  of  merits  should  disclose 
the  facts  constituting  the  defense  (Francis  v.  Cox,  33  Cal.  323), 
but,  of  course,  where  the  facts  claimed  to  constitute  the  defense 
are  stated,  and  it  appears  therefrom  that  the  defense  sought  to 
be  made  is  technical,  or  would  not,  if  fully  pleaded,  constitute 
a  defense  to  the  action  upon  the  merits,  the  affidavit  is  insuffi- 
cient. 

Appellant  concedes  that,  if  respondent  had  pleaded  his  dis- 
charge before  the  default  and  judgment  were  entered,  it  would 
have  been  good  as  a  plea  in  bar,  but  nevertheless  contends  that 
it  is  merely  a  technical  defense. 

This  contention  cannot  be  sustained.  A  discharge  in  bank- 
ruptcy or  insolvency,  like  payment  or  release,  is  a  plea  in  bar 
which  always  goes  "to  the  merits  or  grounds  of  the  action."  The 
defense  is  one  clearly  recognized  by  the  statute,  and,  when  prop- 
erly interposed,  is  effectual  and  conclusive. 

Appellant  cites  Nevada  Bank  v.  Dresbach,  63  Cal.  324,  in  sup- 
port of  his  contention.    The  question  there  was  disposed  of  in  a 
line,  the  court  saying :    "On  the  motion  to  vacate  the  judgment 
j  there  was  no  affidavit  of  merits."    In  the  reporter's  statement  of 

;  facts  it  was  said :    "The  motion  was  supported  by  affidavits,  but 

I  there  was  no  affidavit  of  merits  apart  from  the  statements  made 

I  in  relation  to  the  proceedings  and  discharge  in  insolvency." 

}  It  is  not  necessary  to  discuss  that  casp.     The  meager  state- 

I  ment  of  facts,  as  well  as  the  very  brief  statement  of  the  court  in 

deciding  the  point,  precludes  any  intelligent  comment  upon  the 
I  particular  defect  of  the  affidavit.     It  should  be  noticed,  how- 

j  ever,  that  the  affidavits  did  disclose  that  the  defendants  had 

!  been  discharprod  in  insolvency,  and  the  court    did    not   decide 

that  the  judgment  could  not  be  vacated  for  the  purpose  of  per- 
mitting them  to  plead  their  discharge  in  bar  of  the  action,  and 
that  case  does  not,  therefore,  sustain  appellant's  proposition  that 
a  default  will  not  be  set  aside  to  permit  such  plea.  In  the  case 
before  us,  there  is  a  perfect  affidavit  of  merits,  aside  from  the 
further  statement  of  the  proceedings  and  discharge  in  insol- 
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vency,  and  therefore  the  naked  question  is  presented  whether  a 
default^  properly  excused,  should  be  set  aside  to  permit  such 
plea. 

In  Rahm  v.  Minis,  40  Cal.  421,  a  judgment  was  entered 
against  Bahm  after  his  discharge  in  insolvency,  and  suit  was 
prosecuted  by  him  to  enjoin  the  defendant,  Minis,  as  sheriff, 
from  levying  an  execution  issued  on  such  judgment.  The  court 
held  that  he  might  have  moved  for  relief  from  the  judgment 
under  section  68  of  the  practice  act  (section  473  of  the  Code 
of  Civil  Procedure),  if  he  could  show  that  the  judgment  was 
taken  against  him  through  his  mistake,  surprise,  or  excusable 
neglect,  and  '%e  might  then  have  set  up  his  defense  to  the  ac- 
tion'' ;  and,  having  a  complete  remedy  at  law,  he  was  not  entitled 
to  relief  in  equity. 

In  Dimock  v.  Revere  Copper  Co.,  117  U.  S.  566,  it  was  said: 
'^So  here,  if  Dimock  had  brought  his  discharge  to  the  attention 
of  the  superior  court  at  any  time  before  judgment,  it  would  have 
been  received  as  a  bar  to  the  action,  and,  under  proper  circum- 
stances, even  after  judgment,  it  might  be  made  the  foundation 
for  setting  it  aside  and  admitting  the  defense.'*  To  the  same 
effect  is  Oolden  v.  BlasJcopf,  126  Mass.  623,  opinion  by  Gray, 
C.  J. ;  citing  Todd  v.  Barton,  117  Mass.  291,  and  Shurtleff  v. 
Thompson,  63  Me.  118. 

There  is  no  question  as  to  the  general  rule  that  a  discharge 
in  insolvency  or  bankruptcy,  like  any  other  defense  to  an  action, 
must  be  pleaded,  and  if  the  defendant  omits  to  plead  it  he  is 
bound  by  the  judgment.  But  the  existence  of  that  rule  created 
the  necessity  for  the  enactment  of  section  473  of  the  Code  of 
Civil  Procedure  in  order  that  parties  bringing  themselves  vrithin 
its  provisions  might  be  relieved,  and  that  respondent  brought 
himself  within  its  provisions  is  beyond  question. 

The  order  appeal  from  should  be  affirmed* 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  ifl  affirmed. 

Harrison,  J.,  Oaroutte,  J.,  Van  Fleets  J. 
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[S.  F.  No.  455.    Department  One.^-Jaiiuary  15,  1898.] 

J.  H.  FLICKINGER  et  al.,  Appellants,  v.  CHARLES  W.  FAY, 

Bespondent. 

Stbeet  Impbovement — ^Acceptance  of  Stbeet — Jubisdichon  or  Cm 
Council — Public  Expense — Constbuction  of  Statute— Mode  of 
Pbocedube. — Notwithstanding  the  acceptance  of  a  street,  the  citj 
council  still  retains  jurisdiction,  under  the  street  improvement  act 
of  March  18,  1885,  to  order  its  improvement,  and  the  provision 
in  section  20  of  that  act,  requiring  the  municipality  to  improve 
such  street  at  the  public  expense,  is  subordinate  to  the  provision  in 
section  2  of  the  same  act,  that  the  city  may  order  such  improve- 
ment whenever  the  public  interest  or  convenience  may  require,  and 
also  to  the  provision  in  section  1  that  when  such  order  is  made 
the  work  must  be  done  under  the  proceedings  prescribed  in  the 
act,  and  the  contract  for  doin^  the  work  must  be  let  to  t/ie 
lowest  responsible  bidder,  after  proposals  have  been  invited  under 
the  provisions  of  section  5  of  the  act. 

Id. — AWABD  of  CtoNTBACT — INJUNCTION — ReHEDT  FOB  ILLEGAL  ASSESS- 
MENT.— The  city  council  having  jurisdiction  to  award  a  contract 
for  the  improvement  of  an  accepted  street,  the  contractor  to  whom 
it  is  awarded  cannot  be  enjoined,  at  the  instance  of  o^vners  of  prop- 
erty fronting  on  the  street,  from  performing  the  contract,  upon  tbe 
ground  that  by  reason  of  the  acoeptance  of  the  street,  the  cost  of 
the  improvement  should  be  borne  at  the  public  expenae,  and  not 
assessed  upon  adjacent  lands;  but  such  question  is  to  be  deter- 
mined after  the  work  under  the  contract  is  completed,  when,  if 
an  assessment  is  attempted  and  cannot  be  legally  made,  an  appro- 
priate remedy  may  be  had  to  defeat  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    John  Reynolds,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  R.  Patton,  and  Hiram  D.  Tuttle,  for  Appellants. 

C.  T.  Bird,  for  Respondent. 

HARRISON",  J. — The  mayor  and  common  council  of  the  city 
of  San  Jose  passed  a  resolution  August  26,  1895,  of  their  inten- 
tion to  order  certain  improvement  of  Santa  Clara  street  between 
Third  and  Eleventh  streets,  in  said  city,  and  this  resolution 
having  been  posted  and  published  as  required  by  law,  subse- 
quently passed  a  resolution  ordering  the  work  to  be  done.  Un- 
der proceedings  regularly  taken  therefor,  a  contract  for  doing 
the  work  was  afterward  entered  into  on  behalf  of  the  city  with 
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the  respondent.  After  the  respondent  had  commenced  work 
Tinder  this  contract,  the  plaintiffs,  who  are  owners  of  property 
fronting  upon  that  portion  of  Santa  Clara  street,  commenced 
the  present  action  to  restrain  him  from  its  further  prosecution. 
In  their  complaint  they  allege  that  in  the  year  1888  this  por- 
tion of  Santa  Clara  street  was  improved,  under  contracts  entered 
into  therefor  with  the  city  authorities  under  proceedings  taken 
by  virtue  of  the  provisions  of  the  street  improvement  act  of 
March  18,  1885,  and  that  thereafter  the  city  duly  adopted  reso- 
lutions by  which  it  accepted  this  portion  of  Santa  Clara  street, 
.and  agreed  that  it  would  thereafter  keep  the  roadway  thereof 
open  and  in  repair,  and  that  the  expense  of  so  doing  should  be 
paid  out  of  the  street  contingent  fund;  that  by  reason  thereof 
the  city  authorities  had  no  jurisdiction  to  order  an  improve- 
ment of  the  street  by  which  the  cost  should  be  imposed  upon  the 
adjacent  lands.  The  defendant  answered  the  complaint,  and, 
the  cause  having  been  tried  by  the  court,  judgment  was  rendered 
in  his  favor  and  dissolving  an  injunction  previously  granted. 
The  plaintiffs  have  appealed  from  this  judgment  upon  the  judg- 
ment-roll alone. 

The  court  found  that  the  street  had  been  improved  in  the 
year  1888,  as  alleged  in  the  complaint,  but  that  the  contract  for 
said  improvement  had  not  been  completed  within  the  period 
fixed  therein  for  its  completion,  and  that  by  reason  thereof  the 
assessments  issued  for  the  expense  of  the  work  were  void,  and 
that  therefore  the  ordinances  subsequently  adopted  purporting 
to  accept  the  street  were  null  and  void. 

Section  20  of  the  street  improvement  act  (Stats.  1885,  p.  160) 
provides:  ''Whenever  any  street  or  portion  of  a  street  has  been 
01  shall  hereafter  be  fully  constructed  to  the  satisfaction  of  the 
superintendent  of  streets  and  of  the  city  council,  and  is  in  good 
condition  throughout,"  the  same  shall  be  accepted  by  the  city 
coimcil  and  thereafter  kept  in  repair  and  improved  by  the  city 
at  the  public  expense.  The  authority  here  given  to  the  city 
council  tc  accept  the  street  is  conditioned  merely  upon  the  street 
having  been  "fully  constructed*^  as  therein  specified.  Whether 
the  work  of  such  construction  was  done  by  the  owners  of  the 
adjacent  land  at  their  own  expense,  or  under  a  contract  with  the 
city;  whether  such  contract  was  valid  or  not,  or  was  so  performed 
as  to  entitle  the  contractor  to  an  assessment  therefor;  or  whether 
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the  owners  of  the  land  assessed  paid  the  assessment  without  ob- 
jection, or  successfully  contested  its  enforcement,  are  matters 
immaterial  to  the  validity  of  such  acceptance  of  the  street.  If 
the  street  has  been  in  fact  fully  constructed  to  the  satisfaction  of 
the  superintendent  of  streets  and  of  the  city  council,  and  is  in 
good  condition  throughout,  the  duty  is  placed  upon  the  city 
council  to  accept  the  same,  and  after  such  acceptance  to  keep  it 
in  repair  at  the  public  expense. 

Notwithstanding  the  acceptance  of  a  street,  the  city  council 
still  retains  jurisdiction  to  order  its  improvement,  and  the  pro- 
vision in  section  20  of  the  act  aforesaid,  requiring  the  munici- 
pality to  improve  such  street  at  the  public  expense,  is  subor- 
dinate to  the  provision  in  section  2  of  the  same  act  that  the  city 
council  may  order  such  improvement  "whenever  the  public  iii- 
terest  or  convenience  may  require,^*  and  also  to  the  provision  in 
section  1  that  when  such  order  is  made  the  work  must  be  done 
imder  the  proceedings  described  in  the  act.  (Santa  Cruz  etc.  Co. 
V.  BrodericJc,  113  Cal.  628.)  It  was  held  in  the  case  just  cited 
that  the  board  of  supervisors  had  no  power  to  direct  the  super- 
intendent to  enter  into  a  contract  for  doing  such  work,  unless 
it  was  awarded  to  the  lowest  responsible  bidder  after  proposals 
had  been  invited  under  the  provisions  of  section  5.  It  neces- 
sarily follows  from  the  principles  of  this  case  that,  as  the  city 
council  had  the  power  to  award  to  the  respondent  a  contract 
for  doing  the  work,  he  could  not  be  enjoined  at  the  instance  of 
the  plaintiffs  from  performing  the  contract  upon  the  ground 
that  by  reason  of  the  acceptance  of  the  street  the  cost  of  the  im- 
provement was  to  be  borne  at  the  public  expense.  The  contract 
between  the  defendant  and  the  city  was  legally  entered  into,  and 
it  is  not  alleged  that  the  work  to  be  done  by  him  thereunder 
will  injuriously  affect  the  plaintiffs.  Whether  the  cost  of  that 
work  shall  be  borne  by  the  city,  or  be  assessed  upon  the  adjacent 
lands,  will  be  determined  after  the  work  under  the  contract  has 
been  completed.  If,  for  any  reason,  an  assessment  therefor  can- 
not be  legally  made  upon  the  lands  of  the  plaintiffs,  they  will 
then  be  entitled  to  relief  against  such  procedure,  or  can  success- 
fully defend  any  proceeding  to  enforce  the  assessment. 

The  judgment  is  afSrmed. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[Crim.  No.  292.     Department  One. — January   15,   1898.] 

THE  PEOPLE,  Hespondent,  v.  ANNIE  ELLIOTT,  alias  An- 
nie Parker,  Appellant. 

Criminal  Law — Enticing  Girl  into  House  of  Prostitution — Pre- 
vious Chaste  Character — Conflict  of  Evidence — Question  for 
Jury. — Where  the  evidence  for  the  prosecution  was  sufficient  to  show 
that  the  defendant  enticed  a  young  unmarried  girl,  twelve  years 
old,  of  previous  chaste  character  into  a  house  of  prostitution  kept 
by  the  defendant,  for  the  purpose  of  prostitution,  any  conflicting 
evidence  as  to  her  previous  chaste  character  simply  raises  a  ques- 
tion for  the  jury. 

Id. — Opinion  Evidence  of  Witness — Order  Striking  out. — It  is  not 
error  to  strike  out  answers  of  a  witness  as  to  what  he  judged  from 
what  he  saw. 

Id.  —  Erroneous  Admission  of  Evidence  —  Enticement  of  Other 
Girls. — The  evidence  of  other  young  girls  that  the  defendant  had 
asked  each  of  them  to  her  house  to  have  illicit  intercourse  with 
men,  is  inadmissible;  and  the  admission  of  such  evidence  for  the 
prosecution  is  prejudicially  erroneous,  and  requires  the  reversal  of 
a  judgment  of  conviction. 

Instructions — Repetition  Unnecessary. — Instructions  given  in  sub- 
stance need  not  be  repeated  at  request  of  the  defendant 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County  and  from  an  order  denying  a  new  trial.  A.  C. 
Hinkson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  T.  Hughes,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Kespondent. 

THE  COURT.— An  information  filed  against  the  defendant 
charged  that  in  May,  1896,  she  did  "willfully,  unlawfully,  and 
feloniously  inveigle  and  entice  into  a  certain  house  in  Sacra- 
mento city,  county  of  Sacramento,  state  of  California,  one  Daisy 
McCarty,  who  then  and  there  was  an  unmarried  female  of  pre- 
vious chaste  character  and  under  the  age  of  eighteen  years,  to 
-wit,  of  the  age  of  twelve  years,  for  the  purpose  of  prostitution 
and  to  have  illicit  carnal  connection  with  men.'* 

The  case  was  tried  and  defendant  found  guilty.  She  moved 
for  a  new  trial,  which  was  denied,  and  thereupon  judgment 
CXIX.  Cajl.— 38 
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was  entered  that  she  be  punished  by  imprisonment  in  the 
state  prison  at  San  Quentin  for  the  term  of  five  years  and  pay 
a  fine  of  one  thousand  dollars.  From  that  judgment  and  the 
order  denying  her  motion  for  a  new  trial  she  has  appealed. 

The  statute,  section  266  of  the  Penal  Code,  provides:  "Every 
person  who  inveigles  or  entices  any  unmarried  female,  of  pre- 
vious chaste  character,  under  the  age  of  eighteen  years,  into  any 
house  of  ill-fame  or  of  assignation,  or  elsewhere,  for  the  purpose 
of  prostitution,  or  to  have  illicit  carnal  connection  with  any 
man,'^  is  punishable,  etc. 

The  evidence  introduced  by  the  prosecution  was  quite  suffi- 
cient to  show  that  Daisy  McCarty  was  unmarried,  was  of  previous 
chaste  character,  was  only  twelve  years  old,  and  was  enticed  by 
defendant  into  her  own  house  for  the  purpose  of  having  illicit 
carnal  connection  with  men,  and  did  have  such  connection.  It 
is  true  there  was  a  conflict  in  the  evidence  as  to  her  previous 
chaste  character,  but  that  was  a  question  for  the  jury,  who  saw 
and  heard  all  the  witnesses.  There  was  no  error  in  striking  out 
the  answers  of  the  witness  Wagner  as  to  what  he  judged  from 
what  he  saw. 

Three  other  young  girls  were  called  as  witnesses  by  the  proee- 
ecution,  and,  over  the  objection  of  defendant,  were  permitted  to 
testify  that  defendant  had  asked  each  of  them  to  go  to  her  house 
to  have  illicit  intercourse  with  men. 

This  character  of  evidence  was  erroneously  admitted.  {Peo- 
ple V.  Stewart,  86  Cal.  174.)  While  there  are  exceptions  to  the 
general  rule  excluding  evidence  as  to  other  offenses,  this  case 
is  not  within  those  exceptions.  It  comes  squarely  within  the 
rule. 

The  instructions  given  by  the  court  covered  the  whole  case, 
and  stated  the  law  correctly.  There  was  no  error  in  refusing 
to  give  certain  instructions  asked  by  defendant,  as  the  law  stated 
therein  was  substantially  and  in  effect  given  in  other  instruc- 
tions. The  rule  is  well  settled  that  instructions  given  in  sub- 
stance need  not  be  repeated.  (People  v.  Madden,  76  Cal.  621; 
People  V.  Doane,  77  Cal.  560;  People  v.  O'Brien,  78  Cal.  41; 
People  V.  Adams,  85  Cal.  232.) 

The  judgment  and  order  are  reversed,  and  cause  remanded 
for  a  new  trial. 
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[Grim.  No.  315.     Department  One. — Januarj  15,   1898.] 
THE  PEOPLE,  Appellant,  y.  E.  J.  BRYANT,  Eespondent. 

OanaNAij  Law — Obtaining  Monet  Undeb  False  Pbetenses — ^Assign- 
ment OF  Note  and  Mobtoagb — ^Misbepbesentations  as  to  Mort- 
gaged Pbopebtt — Responsibujtt  or  Maxeb  of  Note — Suffi- 
GiENCT  of  Indictment.  —  An  indictment  charging  the  defendant 
with  the  obtaining  of  money  under  false  pretenses,  from  the  pur- 
chaser of  a  note  and  mortgage,  sold  by  the  defendant  with  intent 
to  cheat  and  defraud  such  purchaser  of  her  money,  and  under  the 
false  and  fraudulent  representation  that  the  mortgaged  land  was 
good  tillable  land,  of  good  soil,  and  of  great  value,  and  sufficient 
as  security  for  the  payment  of  the  note,  and  the  false  and  fraud- 
ulent pointing  out  of  lots  of  land  of  that  character  which  were  not 
included  in  the  mortgage,  whereby  the  purchaser,  having  no  knowl- 
edge of  the  facts,  and  believing  the  truth  of  such  pretenses,  was 
induced  to  make  the  said  purchase  and  part  with  her  money  there- 
for to  the  defendant,  whereas  in  truth  and  In  fact  the  lots  described 
in  the  mortgage  were  not  good  or  tillable  land  or  of  any  value, 
or  sufficient  as  security  for  the  payment  of  any  sum  whatever,  and 
were  not  the  lots  so  pointed  out,  as  defendant  then  and  there  well 
knew,  etc.,  sufficiently  states  an  offense,  and  it  is  error  to  sustain 
a  demurrer  to  such  indictment,  upon  the  ground  that  it  does  not  | 

state  that  the  maker  of  the  note  was  unable  to  pay  the  same,  or  , 

that  it  has  not  been  paid.  I 

Id. — Pbopebtt  Obtained  bt  Fbaxtdulent  Pbetenses  Need  not  be  Lost. 

If  a  person  is  induced  to  part  with  property  by  reason  of  fraudu-  | 

lent  pretenses  and  misrepresentations,  he  is  thereby  defrauded  ot 

the  property  so  parted  with,  even  though  he  may  eventually  make  ! 

himself  whole  in  some  mode  not  then  contemplated;  and  it  is  not 

necessary  to  show  that  the  property  has  been  absolutely  lost  to 

him,  or  that  he  cannot  recover  its  value  in  a  civil  action,  in  order  | 

to  sustain  the  charge. 

Id. — False  Repbesentations  Inducing  Patment  of  Monet. — Whether 
the  false  and  fraudulent  representations  made  by  the  defendant 
did  in  fact  induce  the  purchaser  of  the  note  and  mortgage  to  part 
with  her  money  Is  one  of  the  elements  of  the  charge  to  be  estab- 
lished at  the  trial;  but  if  established  to  the  satisfaction  of  the 
jury,  and  shown  to  have  been  false  and  fraudulent,  and  made  by 
the  defendant  knowingly  and  designedly,  she  was  defrauded  of  her 
property  by  the  defendant  by  means  of  these  representations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob  An- 
geles County.     B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  P.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Appellant. 

A.  B.  McCutchen,  and  Ben  Qoodrich,  for  Bespondent. 
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HAERISON,  J. — The  superior  court  sustained  a  demurrer  to 
the  indictment  filed  herein  against  the  defendant  for  obtaining 
money  under  false  pretenses,  and  the  people  have  appealed  from 
the  judgment  entered  thereon.  It  is  charged  in  the  indictment 
that  the  defendant,  intending  and  designing  to  cheat  and  de- 
fraud one  Harriet  E.  Hoxie  of  her  money  and  property,  proposed 
and  offered  to  sell  and  assign  to  her  a  promissory  note  for  the 
sum  of  five  hundred  dollars,  theretofore  made  to  him  by  one 
Emma  A.  Lewis,  together  with  a  mortgage,  securing  its  pay- 
ment, the  said  mortgage  being  upon  lots  1  and  2,  hlock  No.  41 
of  the  Rancho  Providencia  and  Scott  tract,  and  did  then  and 
there  willfully,  knowingly,  falsely,  fraudulently,  and  designedly 
represent  and  pretend  to  the  said  Harriet  E.  Hoxie  that  the  land 
covered  by  said  mortgage  was  good,  tillable  land,  of  good  soil 
and  of  great  value,  and  fully  sufficient  as  security  for  the  pay- 
ment of  the  sum  of  money  mentioned  in  said  promissory  not«, 
and  did  point  out  and  exhibit  to  her  certain  lots  of  land  other 
than  those  described  in  the  mortgage,  which  were  in  fact  good 
and  tillable  land  and  valuable  and  sufficient  as  security  for  said 
payment,  and  did  willfully,  knowingly,  designedly,  fasely,  and 
fraudulently  represent  and  pretend  to  her  that  these  last  pieces 
of  land,  so  pointed  out  by  him,  were  the  ones  described  in  said 
mortgage ;  that  the  said  Harriet  E.  Hoxie  had  no  knowledge  or 
information  of  the  location  of  the  lots  described  in  said  mort- 
gage, or  of  their  character,  value,  or  condition,  and  that  she 
believed  the  representations  and  pretenses  so  made  to  her  by  the 
defendant,  and  relied  upon  the  same,  and  was  induced  thereby 
to  and  did  buy  the  said  promissory  note  and  mortgage,  and  paid 
to  the  defendant  therefor  the-  sum  of  five  hundred  dollars,  her 
own  property  and  money ;  whereas,  in  truth  and  in  fact,  the  lote 
described  in  said  mortgage  were  not  good  or  tillable  land  or  of 
any  value  or  sufficient  as  security  for  the  payment  of  any  sum 
of  money  whatsoever,  as  the  said  defendant  then  and  there  well 
knew ;  and,  whereas  the  lota  pointed  out  and  represented  by  him 
to  the  said  Harriet  E.  Hoxie  to  be  the  lots  described  in  said 
mortgage  were  not  the  lots  described  in  said  mortgage,  as  the  de- 
fendant then  and  there  well  knew,  and  that  each  and  all  and 
every  of  the  said  pretenses  and  representations  made  by  the  de- 
fendant to  the  said  Harriet  E.  Hoxie  were  false,  fraudulent,  and 
untrue  to  the  then  knowledge  of  the  said  defendant 
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Section  632  of  the  Penal  Code  provides:  "Every  person  who 
knowingly  and  designedly,  by  false  or  fraudulent  representa- 
tions or  pretenses,  defrauds  any  other  person  of  money  or  prop- 
erty ...  is  punishable  in  the  same  maimer  and  to  the  same 
extent  as  for  larceny  of  the  money  or  property  so  obtained.'*  It 
is  contended  in  support  of  the  demurrer  to  the  indictment  that 
an  offense  against  this  provision  of  the  section  is  not  committed 
unless  it  appears  that  the  person  to  whom  the  representations 
were  made  has  been  deprived  of  his  property  by  reason  of  the 
fraud  committed  against  him ;  that  as  the  fraudulent  representa- 
tions charged  in  this  indictment  related  solely  to  the  property 
described  in  the  mortgage,  and  as  the  mortgage  is  only  a  security 
for  the  payment  of  the  promissory  note,  and  as  it  is  not  charged 
that  the  maker  of  the  note  is  unable  to  pay  the  same,  or  that  it 
has  not  been  paid,  the  indictment  fails  to  show  that  she  has  been 
defrauded  of  any  of  her  property.  We  cannot  concur  in  this  con- 
struction of  the  statute.  If  a  person  is  induced  to  part  with  his 
property  by  reason  of  fraudident  pretenses  and  misrepresenta- 
tions, he  is  thereby  defrauded  of  the  property  so  parted  with  even 
though  he  may  eventually  make  himself  whole  in  some  mode  not 
then  contemplated.  It  is  not  necessary  to  show  that  the  property 
has  been  absolutely  lost  to  him  in  order  to  sustain  the  charge. 
He  is  defrauded  of  his  property  when  he  is  induced  to  part  with 
it  by  reason  of  the  false  and  fraudulent  pretenses  and  representa- 
tions, and  the  offense  is  complete  when  by  means  of  such  false 
pretenses  the  fraud  thereby  intended  is  consummated  by  obtain- 
ing possession  of  the  property  sought.  The  man  who  falsely  pre- 
tends to  be  the  owner  of  certain  specified  property,  and  by  reason 
of  such  pretense  fraudulently  obtains  the  property  of  another,  is 
guilty  of  obtaining  that  property  by  false  pretenses,  notwith- 
standing the  defrauded  party  may  recover  the  value  of  the  prop- 
erty in  a  civil  action  against  him.  "If  the  false  pretense  was 
among  the  means  by  which  he  obtained  the  valuable  thing,  he 
has  committed  the  full  crime  the  same  as  though  no  other  influ- 
ence combined  therewith."  (2  Bishop's  Criminal  Law,  sec.  424.) 
In  Clarh  v.  People,  2  Lans.329,  where  the  defendant  was  charged 
in  the  indictment  with  obtaining  property  upon  the  security  of 
his  promissory  note  through  false  and  fraudulent  representations 
as  to  his  ability  to  pay  the  same,  the  court  held  that  it  was  not 
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necessary  that  the  indictment  should  show  that  the  note  had  not 
been  paid,  saying:  ''The  allegation  that  the  property  was  fraudu- 
lently obtained  shows  that  the  crime  was  consummated,  and  pay- 
ment of  the  note  after  this  would  not  blot  out  the  offense  or  atone 
for  its  commission.  It  was  not  material,  therefore,  to  allege  that 
the  note  was  not  paid."  (See,  also.  Skiff  v.  People,  2  Park.  C. 
139;  Commonwealth  v.  Coe,  115  Mass.  481.)  In  People  v.  Cook, 
41  Hun,  67,  the  indictment  charged  the  defendant  with  having 
•old  to  the  prosecuting  witness,  and  obtained  his  money  therefor, 
a  promissory  note,  upon  the  false  representation  that  the  maker 
of  the  note  was  not  a  certain  person  of  the*  same  name,  who  lived 
in  the  same  town,  and  that  the  prosecutor,  being  deceived  there- 
by, was  induced  to  pay  his  money  for  the  note;  and  to  the  objec- 
tion that  the  indictment  was  defective  in  not  alleging  that  any- 
one was  injured  by  the  pretenses,  as  it  did  not  charge  that  the 
real  maker  of  the  note  was  irresponsible,  the  court  said:  "Al- 
though there  is  no  allegation  that  the  maker  of  the  note  was  less 
responsible  than  the  person  represented  as  the  maker,  yet  it 
charges  that  the  person  to  whom  the  representations  were  made 
was  induced  by  the  false  pretenses  to  part  with  his  money,  and 
that  they  were  made  with  intent  to  choat  and  defraud  him,  and 
it  may  be  that  he  was  prejudiced.  The  purpose  of  the  statute  is 
to  protect  against  imposition,  and  not  to  permit  guilt  to  depend  . 
upon  the  uncertain  determination  of  the  question  whether  any 
pecuniary  injury  resulted  in  some  view  which  might  be  taken 
of  the  situation.  The  indictment  alleges  that  the  person  applied 
to  by  the  defendant  was  induced  to  take  the  note  on  the  credit 
of  the  party  who  was  represented  to  him  as  the  maker.  It  cannot 
be  inferred  that  he  would  have  done  so  on  the  credit  of  the  per- 
son who  had  in  fact  executed  the  note.*^ 

Upon  the  face  of  the  indictment  herein,  it  is  sufficiently  charg- 
ed that  the  defendant  knowingly  and  designedly,  with  the  intent 
and  design  to  cheat  and  defraud  Mrs.  Hoxie,  made  certain  false 
and  fraudulent  representations  to  her  concerning  the  value  of 
the  security  for  the  note,  and  that  she  was  induced  thereby  to 
and  did  buy  the  note  and  mortgage,  and  paid  to  him  therefor  the 
sxun  of  five  hundred  dollars.  Whether  these  representations  did 
in  fact  induce  her  to  part  with  her  money  is  one  of  the  elements 
of  the  charge  to  be  established  by  the  people  at  the  trial  {StoU  v. 
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Fooks,  66  Iowa,  196;  Therasson  v.  People,  82  N".  Y.  238;  Whar- 
ton^B  Criminal  Law,  sec.  1176;  Bishop^s  Criminal  Law,  sec. 
461) ;  but  if  established  to  the  satisfaction  of  the  jury,  and  shown 
to  have  been  false  and  fraudulent,  and  made  by  the  defendant 
knowingly  and  designedly,  she  was  defrauded  of  her  property  by 
the  defendant  by  means  of  these  representations. 

The  judgment  is  reversed,  and  the  superior  court  is  directed  to 
overrule  the  demurrer  to  the  indictment. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  889.     Department  One. — January   15,   1808.] 

MAEY  E.  DITTEICH,  Appellant,  v.  JESSE  GOBEY  and  EL- 
MIEA  GOBEY,  Executor  and  Executrix,  etc.,  Eespondents. 

Contract  between  Divoboed  Pabents  —  Custody  of  Dauohteb  by 
Father — ^Retubn  to  Mother  at  Majority — Liquidated  DAMAoks 
— ^VoiD  Stipulation.  —  A  contract  entered  into  between  divorced 
parents  by  the  terms  of  which  the  custody  of  a  minor  daughter, 
which  had  been  awarded  to  the  mother,  was  transferred  to  the 
father,  who  agreed  to  bear  the  expenses  of  her  support  and  edu- 
cation until  she  reached  the  age  of  eighteen,  and  then  to  return 
her  to  her  mother,  and,  in  case  of  violation  of  any  provision  of  the 
contract  by  him,  agreed  to  restore  the  daughter  to  her  mother  free 
of  expense,  and  for  any  failure  to  do  so  to  become  liable  to  the 
mother  in  the  sum  of  one  thousand  dollars  as  liquidated  damages, 
if  construed  as  importing  anything  more  than  an  agreement  to 
allow  and  afford  facilities  to  the  daughter  to  return  to  the  mother 
at  the  age  of  majority,  if  she  chose  to  do  so,  and  as  imposing  an 
unconditional  obligation  to  return  her  to  her  mother  at  the  age 
of  eighteen  at  all  events,  is  to  that  extent  void,  and  the  stipulated 
damages  cannot  be  recovered  for  its  breach. 

Td. — Stipulation  Infringing  Personal  Liberty. — The  right  of  free- 
dom from  personal  constraint  is  perfect  at  the  age  of  majority, 
and  no  parent  has  a  right  to  the  custody  of  a  child  thereafter; 
and  a  stipulation  to  restore  a  daughter  to  the  custody  of  a  mother 
at  the  age  of  eighteen,  nolens  volens,  is  as  much  a  contract  to  in- 
fringe the  personal  liberty  of  the  daughter  as  if  the  period  fixed 
had  been  twice  or  thrice  that  age,  and  is  unlawful. 

Id. — Contract  not  Alternative. — A  contract  in  the  alternative  when 
not  in  terms  providing  otherwise,  allows  the  right  of  election  to 
the  party  on  whom  rests  the  obligation  of  performance;  and  there 
being  nothing  in  the  language  of  the  agreement  indicative  of  a 


600  DiTTRICH  17.  GOBEY.  [119  Cal. 

purpose  to  allow  the  father  to  choose  whether  he  would  restore  the 
child  or  pay  a  pecuniary  mulct  instead,  and  no  option  to  pay  the 
penalty  and  be  rid  of  the  obligation  to  return  the  custody  of  the 
daughter  being  permitted  by  the  terms  of  the  agreement,  the  con- 
tract cannot  be  considered  as  an  alternative  one  to  return  the 
child  at  her  majority  to  her  mother,  or  to  pay  her  one  thousand 
dollars. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.     John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Graves  &  Graves,  and  Edward  P.  Cole,  for  Appellant 

Pierson  &  Mitchell,  for  Respondents. 

BRITT,  C— Plaintiff  Mary  E.  Dittrich  was  formerly  the  wife 
of  one  Prank  Gobey;  they  were  divorced  by  a  judgment  of  the 
superior  court  of  the  city  and  county  of  San  Francisco  rendered 
in  the  year  1880,  and  by  the  terms  of  such  judgment  the  custody 
of  their  minor  daughter,  Camille  Gobey,  was  awarded  to  the 
wife.  On  May  10,  1883,  said  divorced  parties  entered  into  a 
contract  in  writing  providing  for  the  transfer  of  the  custody 
of  said  Camille  to  her  father  until  she  should  become  eighteen 
years  of  age.  Among  numerous  other  stipulations  of  such  con- 
tract it  was  agreed  that  said  Frank  should  bear  the  charge 
of  the  child's  education  and  support,  traveling  and  other  ex- 
penses, "and  upon  the  expiration  of  the  term  aforesaid,  to  wit, 
when  said  Camille  arrives  at  the  age  of  eighteen  years,  return 
her  to  her  mother,  Mary  E.  Qohef;  also  that  in  case  of 
violation  of  any  provision  of  the  contract,  the  said  Frank  **shall 
restore  said  Camille  to  her  mother  free  of  expense,"  and  for 
any  failure  to  do  so  should  be  liable  to  the  said  Mary  in  the 
sum  of  one  thousand  dollars,  as  liquidated  damages,  and  for 
all  expenses  of  legal  proceedings  which  said  Mary  might  insti- 
tute to  repossess  herself  of  the  person  of  said  Camille.  The 
child  became  eighteen  years  of  age  on  September  24,  1892 ;  her 
father  offered  to  allow  her  to  return  to  her  mother,  but  she  ex- 
pressly refused  to  go.  Said  Mary  made  formal  demand  on  the 
father  for  restoration  of  her  daughter;  he  failed  to  comply,  and 
afterward  died.  This  is  an  action  against  his  executor  and  execu- 
trix to  recover  the  sum  of  one  thousand  dollars,  claimed  as  the 
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penalty  for  breach  of  said  contract.  Defendants  had  judgment 
in  the  court  below. 

In  the  particular  of  the  contract  which  gives  rise  to  this  dis- 
pute, viz.,  that  concerning  the  restoration  of  Camille  to  the  plain- 
tiff when  the  former  should  reach  the  age  of  eighteen  years,  we 
doubt  whether  more  is  reasonably  imported  by  the  instrument 
than  that  the  father  would  then  afford  facilities  to  the  daughter 
for  return  to  her  mother  in  case  she  desired  to  return.  If,  how- 
ever, the  contract  is  to  be  understood  as  an  unconditional  agree- 
ment on  the  part  of  Frank  Gobey  to  return  Camille  at  the  age 
of  eighteen  years  to  the  plaintiff,  then  it  was  to  that  extent  void. 
For  at  that  age  the  daughter  attained  her  majority ;  her  right  of 
freedom  from  personal  restraint  was  then  as  perfect  as  it  could 
ever  become;  and  her  mother's  right  to  her  custody  was  at  an 
end.  (Civ.  Code,  sees.  25,  43,  204.)  A  stipulation  to  'restore'  the 
daughter,  nolens  volens,  when  she  would  be  eighteen  years  old 
was  as  much  a  contract  to  infringe  her  personal  liberty  as  if  the 
age  fixed  had  been  thirty-six  or  fifty-four  years,  and  was  unlaw- 
ful.   (Civ.  Code,  sees.  43,  1667.) 

There  is  no  suflScient  ground  for  the  view  advanced  by  plain- 
tiff that  the  contract  was  alternative — to  return  the  child  at  her 
majority  to  her  mother,  or  to  pay  one  thousand  dollars.  A  con- 
tract in  the  alternative,  when  not  in  terms  providing  otherwise, 
allows  the  right  of  election  to  the  party  on  whom  rests  the  obli- 
gation of  performance  (Civ.  Code,  sec.  1448) ;  and  there  is  no 
language  in  the  instrument  before  us  indicative  of  a  purpose  to 
allow  the  father  to  choose  whether  he  would  restore  the  child,  or 
pay  a  pecuniary  mulct  instead.  On  the  contrary  the  contract  is 
plain  to  the  effect  that  besides  the  penalty  named,  the  father 
should  pay  the  cost  of  legal  proceedings  by  the  mother  to  regain 
custody  of  the  daughter;  so  that  obviously  no  option  to  pay  the 
penalty  and  be  rid  of  the  obligation  was  allowed  to  him.  The 
judgment  shoidd  be  affirmed. 

Belcher,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment  is 
afi&rmed. 

Garoutte,  J.,  Van  Fleet,  J.,  Harrison,  J. 
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[L.  A.  No.  433.     Department  One.— January  17,   1898.] 

R.L.  HORTON,  Appellant,  v.  CITYOP  LOS  ANGELES  etal. 

Respondents. 

Municipal    Corporations — Proceedings   to   Sell  Telephone  Fbak- 

CHISE — ^ABATEMENT — ^REPEAL  OF  ACT — SUBSTITLTION   OF   NbW    ACT. 

Proceedings  had  for  the  Bale  of  a  telephone  franchise  by  a  city 
council  under  the  act  of  March  23,  1893,  could  not  be  carried  to  a 
conclusion  after  the  repeal  of  that  act^  and  the  taking  effect  of 
the  act  of  May  12,  1897,  which  supersedes  it;  but  any  proceedings 
had  under  the  former  act  became  functus  officio  after  May  11, 1897, 
and  could  not  be  perfected  or  completed  under  the  act  of  1897. 

Id. —  Injunction  to  Restrain  Sale  —  Dissolution  —  Appeal  Aim 
Takino  Effect  of  New  Act — Presumption — Dismissal.  —  Where 
an  injunction  to  restrain  a  sale  of  a  telephone  franchise  under  the 
act  of  1893,  was  dLssolved  May  10,  1897,  the  dissolution  left  the 
city  council  free  to  act,  and,  when  no  appeal  was  taken  until 
nearly  two  months  after  that  act  had  ceased  to  be  a  law,  it  muit 
be  presumed  that  if  the  council  proceeded  after  May  11,  1897,  it 
proceeded  under  the  new  act,  and  as,  in  any  event,  tiie  restoration 
of  the  injunction  would  avail  nothing,  the  appeal  from  the  order 
dissolving  the  injunction  should  be  dismissed  without  prejudice. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  Angeles 
County.     Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 

R.  L.  Horton,  for  Appellant. 

William  E.  Dunn,  City  Attorney,  and  Graves,  O'Melveny  & 
Shankland,  for  Respondents. 

CHIPMAN,  C, — Plaintiff  brought  this  action  to  restrain  de- 
fendants from  taking  any  further  steps  under  a  notice  of  sale  of 
a  certain  telephone  franchise.  The  city  council  of  Los  Angeles  had 
invited  proposals  for  the  sale  of  a  telephone  franchise  under  the 
act  of  March  23,1893.  (Stats.1893,  p.288.)  Under  the  notice,  the 
tenders  or  proposals  were  to  be  opened  on  May  10,  1897.  On  that 
day  plaintiff  filed  his  complaint  and  obtained  a  temporary  injunc- 
tion as  prayed  for.  An  act  of  the  legislature  was  passed  March 
13,  1897  (Stats.  1897,  p.  135),  repealing  all  acts  inconsistent  with 
it,  and  this  act  went  into  effect  May  12,  1897.  This  act  in  effect 
superseded  the  act  of  March  23,  1893,  and  this  latter  act  ceased 
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to  exist  after  May  11,  1897.  Any  proceedings  taken  under  the 
act  of  1893  to  sell  any  franchise,  contemplated  by  the  act,  could 
not  be  carried  to  a  conclusion  after  May  11th,  but  would  become 
functus  officio  after  that  day.  Proceedings  begun  under  the  act 
of  1893  could  UQt  be  perfected  or  completed  under  the  act  of 
1897.  This  being  the  situation,  defendants  applied  at  once  on 
May  10th,  after  the  restraining  order  issued,  to  have  it  dissolved, 
and  the  court  shortened  the  time  for  hearing  the  motion  to  9 :30 
o'clock  A.  M.,  May  11th,  and  at  the  hearing  granted  the  motion 
to  dissolve  the  injunction.  The  result  of  this  order  was  to  leave 
the  city  council  free  to  act.  What  it  did  in  the  matter  is  not  dis- 
closed, except  by  respondents'  brief,  of  which  we,  of  course,  can- 
not take  notice.  Whatever  may  be  the  fact,  it  is  obvious  that  by 
deciding  the  questions  now  before  us  no  purpose  can  be  sub- 
served ;  but  to  do  so  might  lead  to  the  result  of  suggesting,  if  not 
promoting,  further  litigation  in  the  matter.  The  notice  of  ap- 
peal was  served  July  8,  1897,  nearly  two  months  after  the  act  of 
1897  went  into  operation,  and  the  act  of  1893  had  ceased  to  be 
law.  No  order  that  this  court  can  now  make  in  the  premises 
could  possibly  avail  appellant.  If  the  council  granted  the  fran- 
chise on  May  11th,  it  could  not  help  appellant  now  to  restore  the 
temporary  injunction.  If  the  council  did  not  act  upon  the  pro- 
posals imtil  after  May  11th,  it  would  have  to  proceed  and  we 
must  presume  did  proceed  under  the  later  act  and  this  injunction 
would  avail  nothing.    (See  Foster  v.  Smith,  115  Cal.  611.) 

It  is  therefore  recommended  that  the  appeal  be  dismissed  with- 
out prejudice  to  any  of  the  parties, 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  appeal  is 
dismissed  without  prejudice  to  any  of  the  parties. 

Morrison,  J.,  Van  Fleet,  J.,  Garoutte,  J. 

Hearing  in  Bank  denied. 

Beatty,  0.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank. 
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[S.  F.  No.  708.     Department  Two.— January   17,  1898.] 

PACIFIC  POSTAL  TELEGRAPH  CABLE  COMPANY,  Ap- 
pellant, V.  HENRY  P.  DALTON,  Assessor  of  Alameda  Coun- 
ty, Respondent. 

Collection  of  Personal  Pbopeett  Taxes  bt  Assessob  —  Ck)N8TiTr- 
TIONAL  Law — Case  Affirmed. — That  part  of  the  revenue  laws 
which  provides  for  the  payment  of  taxes  on  personal  property  by 
those  who  do  not  own  real  estate,  and  for  the  collection  thereof 
t>y  the  assessor  at  the  time  of  the  assessment  is  constitutional  and 
valid.    Rode  v,  Siehe,  ante,  p.  518,  affirmed. 

Id. — Fbaudulent  Valuation  by  Assessor — Injunction  to  Restraix 
Collection  —  Sufficiency  of  Complaint.  —  A  complaint  which 
shows  a  fraudulent  assessment  of  the  personal  property  of  the 
plaintiff  hy  the  assessor,  at  a  valuation  greatly  in  excess  of  its 
actual  value,  and  greatly  above  that  placed  by  the  assessors  on 
similar  property  of  others,  with  intent  to  oppress  the  plaintiff  and 
to  compel  plaintiff  to  bear  an  excessive  share  of  the  burden  of  tax- 
ation, and  alleging  a  tender  to  the  assessor  of  the  just  amount 
«f  taxes  conceded  to  be  due,  sufficiently  states  a  cause  of  action 
to  restrain  the  assessor  from  proceeding  to  collect  the  taxes  as- 
sessed, as  against  a  general  demurrer,  though  as  against  a  special 
demurrer  it  might  have  been  made  more  definite  and  precise  to  the 
point  that  the  assessmnt  was  not  made  from  mere  error  of  judg- 
mnt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alameda 
County.     F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lloyd  &  Wood,  for  Appellant. 

Davis  &  Hill,  for  Respondent. 

McFARLAND,  J. — This  action  was  brought  by  plaintiff  to  re- 
strain the  defendant,  as  assessor,  from  selling  certain  persoBal 
property  of  the  plaintiff  for  taxes.  A  general  demurrer  was  in- 
terposed to  the  complaint,  upon  the  ground  that  the  facts  stated 
therein  were  not  sufficient  to  constitute  a  cause  of  action,  but 
there  was  no  special  demurrer.  The  court  below  sustained  the 
demurrer,  refused  to  allow  plaintiff  to  amend  and  gave  judgment 
for  defendant.     Plaintiff  appeals  from  the  judgment. 

The  point  made  by  appellant  that  the  part  of  the  revenue  laws 
which  provides  for  the  payment  of  taxes  on  personal  property  by 
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those  who  do  not  own  real  estate  is  unconstitutional  was  decided 
adversely  to  appellant's  contention  in  the  recent  case  of  Rode  v, 
Siebe,  ante,  p.  618. 

But  we  think  that  the  complaint  states  a  cause  of  action  con- 
sisting of  the  alleged  fraudulent  assessment  of  appellant's  prop- 
erty at  a  valuation  much  greater  than  its  actual  value ;  at  least, 
that  the  complaint  is  good  in  this  respect  as  against  a  general 
demurrer.  The  property  assessed  consists  of  certain  telegraph 
lines  and  instruments  situated  in  Alameda  county.  The  com- 
plaint avers  the  actual  value  of  said  property  to  be  a  certain 
amount,  and  that  the  respondent  assessed  said  property  at  greatly 
excessive  and  exorbitant  rates  of  value  over  and  above  its  real 
value.  It  is  averred  that  "said  valuations  were  excessive  and 
greatly  over  and  above  the  valuations  placed  by  said  assessor 
upon  similar  property."  It  is  then  specifically  averred  that  the 
Western  Union  Telegraph  Company  has  telegraphic  lines  located 
in  said  county  near  the  property  of  the  appellant,  and  of  greater 
value ;  and  it  is  averred  with  great  detail  that  where  the  two  lines 
run  through  different  cities,  towns,  and  places  in  said  county, 
the  assessor  puts  valuation  upon  the  lines  of  said  Western  Union 
Company  greatly  less  than  the  valuations  put  upon  property  of 
the  appellant.  After  averring  the  different  and  unequal  assess- 
ments of  the  said  two  lines  of  telegraph,  it  is  further  averred  in 
the  complaint  as  follows :  "And  plaintiff  further  alleges  that  all 
and  similar  of  the  facts  aforesaid  were  well  known  to  defend- 
ant at  the  time  of  making  the  assessment  and  valuation  of  the 
property  of  the  plaintiff  as  aforesaid;  and,  notwithstanding  the 
knowledge  and  information,  the  defendant  did  proceed  to  and  did 
assess  and  value  the  property  of  the  plaintiff  far  beyond  its  value 
for  taxable  purposes  and  far  in  excess  of  the  valuation  and  assess- 
ment made  by  him  of  like  property  and  used  for  like  purposes  by 
the  Western  Union  Telegraph ;  and  the  plaintiff  alleges  that  upon 
the  basis  of  assessment  taken  and  assumed  by  defendant  for  the 
purpose  of  assessing  the  value  of  the  telegraph  line  of  the  West- 
ern Union  Company,  it  will  and  does  appear  that  the  assessment 
of  the  valuation  of  the  property  of  plaintiff  isgrossly  extravagant 
and  unjust  and  unreasonable."  And  with  respect  to  the  charac- 
ter of  the  valuation  of  appellant's  property  it  is  averred :  "That 
the  said  defendant,  in  making  the  valuations  aforesaid,  and  in 
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assessing  said  personal  property  at  such  valuations,  has  been 
guilty  of  fraudulent  conduct  and  h&s  acted  fraudulently  and 
with  intent  to  oppress  the  plaintiff  and  compel  it  to  bear  more 
than  its  just  share  of  the  burden  of  taxation,  and  that  said  yal- 
uations  were  excessive  and  greatly  over  and  above  the  valuations 
placed  by  said  assessor  upon  similar  property.'* 

We  think  that  the  averments  above  referred  to  state  sufficient 
facts  to  show  that  the  assessment  was  fraudulent;  and,  whether 
or  not  the  complaint  could  have  been  attacked  by  special  de- 
murrer, on  the  ground  that  the  attempted  statement  was  uncer- 
tain or  imperfect,  we  do  not  think  that  there  is  an  entire  failnre 
to  state  facts  constituting  a  cause  of  action.  And,  if  the  assess- 
ment was  thus  fraudulent,  it  is  clear  that  the  appellant  had  a 
right  to  restrain  the  assessor  from  proceeding  to  collect  the  taxes. 
In  County  of  Los  Angeles  v.BaUerino,  99  Cal.597,this  court  said: 
"It  is  undoubtedly  true  that  a  taxpayer  may  enjoin  the  collection 
of  a  tax  founded  upon  an  assessment  fraudulently  and  corruptly 
made  with  the  intention  of  discriminating  against  him,  and  for 
the  purpose  of  causing  him  to  pay  more  than  his  share  of  the 
public  taxes.  (Merrill  v.  Humphrey,  24  Mich.  170;  Lejferis  v. 
Board  of  Supervisors,  21  Wis.  688 ;  Milwaukee  Iron  Co.  v.  Hvb- 
lard,  29  Wis.  61.)"  In  that  case  it  was  held  that  the  demurrer 
was  properly  sustained  because  the  plaintiff  there  did  not  show 
by  his  complaint  that  he  had  paid  or  tendered  the  amount  of 
taxes  which  would  have  been  due  from  him  if  his  property  had 
been  assessed  properly ;  but  in  the  case  at  bar  the  plaintiff  alleged 
that  he  had  tendered  the  amount  of  taxes  that  would  have  been 
due  upon  a  proper  valuation.  The  difference  between  the  com- 
plaint in  the  Ballerino  case  and  that  in  the  case  at  bar  is,  that  in 
the  former  it  was  averred :  "That  such  exorbitant  assessmient  on 
this  parcel  of  real  property  was  not  from  error  of  judgment  on 
the  part  of  said  assessor,  but  was  done  from  corrupt  and  fraudu- 
lent motives  as  aforesaid" ;  but  we  think  that  in  the  case  at  bar 
the  complaint  contains  substantially  that  averment.  It  is  averred 
in  the  present  case  that  the  fact  of  the  exorbitant  valuation  was 
"well  known  to  defendant  at  the  time  of  making  the  assessment " 
and  that  in  making  the  valuation  the  defendant  acted  fraudu- 
lently "and  with  intent  to  oppress  the  plaintiff  and  compel  it  to 
bear  more  than  its  just  share  of  the  burden  of  taxation":  and 
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these  averments  certainly  show  that  the  exorbitant  assessment 
was  not  "from  error  of  judgment  on  the  part  of  said  assessor/' 
but  was  made  with  the  fraudulent  intention  of  compelling  ap- 
pellant to  bear  more  than  its  just  share  of  the  burden  of  taxation. 
The  averment  might  have  been  more  specific  and  precise  to  the 
point  that  the  assessment  was  not  made  from  mere  error  of  judg- 
ment, but  it  cannot  be  said  that  there  was  a  total  failure  to  state 
the  facts  which  constituted  the  alleged  fraudulent  assessment. 
In  Lefferts  v.  Board  of  Supervisors,  supra,  where  the  supreme 
court  of  Wisconsin  held  that  the  lower  court  erred  in  sustaining 
a  demurrer  to  the  complaint,  the  averments  were  substantially 
like  those  in  the  case  at  bar.  There  the  court  said :  ^T[n  deciding 
upon  the  suflSciency  of  the  complaint,  we  expressly  confine  our- 
selves to  h  consideration  of  the  allegations  that  the  town  assessors 
fraudulently  made  a  distinction  in  the  assessment  and  taxation 
against  the  plaintiff,  and  did  this  with  the  intention  and  design 
of  compelling  him  to  pay  more  than  his  just  proportion  of  the 
taxes.  Upon  this  allegation  we  have  no  hesitancy  in  saying  the 
plaintiff  is  entitled  to  the  relief  demanded  in  the  complaint.^' 

Whether  or  not  the  averments  of  the  complaint  are  true  is  a 
question  not  now  before  us ;  but,  taking  them  to  be  true  as  alleged 
in  the  complaint,  as  we  must  do  in  passing  upon  the  demurrer, 
we  think  that  the  complaint  sufficiently  states  a  cause  of  action. 

The  judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  overrule  the  demurrer. 

Temple,  J.,  and  Henshaw,  J.,  concurred.  • 


[L.  A.  320.    Department  One. — January  18,  1898.] 

NANNIE  T.  WESTERFIELD,  Appellant,  v.  EDWAED  W. 
SCRIPPS  et  al.,  Eespondents. 

Libel — ^EvmENCs— -Maucious  Pubpobb— Rkiterated  PuBUOATioir  afu 
TEB  Suit  Bbouoht — Pbiyileged  Matter. — Where  the  publiBhers  of 
a  newspaper,  sued  for  libel,  have  answered,  justifying  on  the 
ground  of  the  truth  of  the  charge,  and  also  pleading  in  mitigation 
that  ihe  publication  was  made  in  good  faitii  and  without  actual 
malice,  a  publication  made  after  the  commencement  of  the  suit 
whieh*  while  not  repeating  the  words,  refers  speciflcallj  to  the 
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terms  of  the  first  article,  and  is  in  substantial  effect  a  reiteration 
of  its  substance,  the  language  relating  to  the  same  subject  matter 
and  being  of  a  character  from  which  a  malicious  purpose  might 
be  inferred,  is  admissible  upon  the  question  of  actual  malice;  and 
the  fact  that  the  article  contained  a  privileged  reference  to  the 
commencement  of  the  action,  cannot  operate  to  exclude  it,  there  be- 
ing substantial  repetition  of  libelous  matter  therein  not  covered  bj 
the  privilege. 

Id. — Knowledge  of  Pubushebs — ^Avebment  op  Tbuth  —  Failube  of 
Pboof — Pbesukptiye  Evidence — Bubden  of  Pboof. — Testimony  on 
the  part  of  the  publishers  that  the  first  libelous  article  published 
was  by  the  employees  of  the  defendants  without  their  knowledge 
or  consent,  is  not  conclusive  upon  the  question  of  malice  in  faet, 
where  there  are  circumstances  from  which  the  jury  were  at  liberty 
to  find  against  such  testimony ;  and  the  assertion  in  the  answer  of 
the  truth  of  the  statements  made  in  the  original  publication,  with- 
out apparent  investigation  to  ascertain  their  truth,  and  without 
any  effort  to  prove  them  at  the  trial,  is  in  itself  a  circumstance 
which  the  jury  may  consider  as  tending  to  contradict  the  testimony 
on  behalf  of  defendants  on  the  question  of  malice,  and  the  pub- 
lication of  the  second  article  is  also  a  circumstance  tending  to 
contradict  such  evidence;  nor  is  it  incumbent  upon  plaintiff  to 
show  that  the  publishers  had  knowledge  of  such  second  publication, 
but  the  fact  of  its  publication  in  their  paper  is  presumptive  evi- 
dence of  their  knowledge,  the  burden  of  overcoming  which  rested 
with  them. 

Id. — ExEMFUiBY  Damages  — Applicability  of  Instbuctton.  —  Where 
there  was  evidence  upon  which  the  jury  were  authorized  to  find 
that  the  publication  was  made  with  actual  malice,  an  instruction 
relating  to  exemplary  damages  is  properly  applicable. 

Id. — Effect  of  Plea  of  Justification — Question  of  Good  Faith— 
Pbopeb  Instbuction. — ^An  instruction  with  reference  to  the  defend- 
ant's plea  of  justification,  that  defendants  having  alleged  their 
publication  to  be  true,  and  reasserted  the  same  in  their  answer, 
the  jury  were  entitled  to  consider  the  good  faith  or  vrant  of  good 
faith  in  which  such  answer  was  made,  and  that  when  a  defendant 
republishes  a  libelous  charge  by  making  it  a  record  of  the  couzt, 
he  does  it  at  his  own  risk,  and  if  at  the  trial  he  fails  to  prove 
its  truth,  and  did  not  in  good  faith  expect  to  prove  ita  truth,  be 
intensifies  the  original  wrong,  is  properly  given. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  granting  a  new  trial.  Waldo  M.  York,  Judge. 

The  main  facts  are  stated  in  the  opinion  of  the  court.  The 
substance  of  the  instruction  with  reference  to  the  defendant's 
plea  of  justification^  is  stated  in  the  syllabus  on  that  subject 

Henning  &  Bowen,  and  Del  Valle  &  Munday,  for  Appellants, 

E.  K.  Blades,  and  Edwin  A.  Mesenre,  for  Eespondent 
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VAN  FLEET,  J.— Action  for  libel  in  which  plaintiff  had  ver- 
dict and  judgment.  The  lower  court  set  the  verdict  aside  and 
granted  a  new  trial  upon  the  ground,  as  expressed  in  its  order, 
"of  error  of  law  occurring  at  the  trial  consisting  in  the  admission 
by  the  court,  as  evidence,  of  the  publication  in  the  defendants* 
paper  of  October  18,  1895,  of  an  article  headed,  ^After  the  Stuff,' 
and  relating  to  plaintiff,  and  the  commencement  of  this  action, 
sni  not  on  the  ground  of  the  insuflBciency  of  the  evidence  to  jus- 
tify the  verdict  of  the  jury.'* 

Plaintiff  appeals  from  the  order,  contending  that  the  article 
in  question  was  properly  admitted  in  evidence,  and  that  the  order 
was  erroneous. 

The  article  counted  upon  in  the  complaint  as  constituting  the 
libel  was  published  in  the  defendant's  newspaper  of  October  4, 
1896,  and  was  in  these  words: 

"NO  RECOUESE. 

'Trofligate  son  of  widow  causes  her  much  trouble.  He  deserts 
her  for  a  married  woman,  with  whom  he  is  living  suspiciously. 
Mrs.  Mary  Simmons  is  a  widow,  who  has  a  son  named  Norman, 
aged  seventeen.  This  boy  is  her  only  support,  and  he  has  been 
working  for  a  woman  named  Brant.  About  a  year  ago  Mrs.  Sim- 
mons thinks  that  the  woman  became  smitten  with  the  boy,  and 
for  that  reason  got  a  divorce  from  her  husband.  She  then  estab- 
lished relations  with  the  boy,  since  which  time  he  has  been  worth- 
less to  his  mother.  He  is  now  said  to  be  living  with  the  Brant 
woman,  to  the  great  distress  of  his  mother,  who  called  at  the  dis- 
trict attorney's  office  this  morning  and  implored  assistance  in  get- 
ting the  lad  under  control.  She  was  told  he  was  not  violating 
the  law  by  living  away  from  her,  and  no  complaint  could  issue. 
The  old  lady  now  thinks  she  can  show  the  parties  are  living  in 
unlawful  intercourse,  when  she  will  again  apply  for  a  complaint." 

The  answer  admitted  the  publication  of  the  article  counted 
upon,  affirmed  its  truth,  and  justified  upon  that  ground ;  but  al- 
leged in  mitigation  that  the  publication  was  made  without  any 
actual  malice,  but  in  good  faith,  and  only  after  an  investigation 
which  satisfied  defendants  of  the  truth  of  the  matters  published. 

Upon  the  issue  of  actual  malice  thus  made,  plaintiff,  at  the 
trial,  offered  in  evidence  the  article  referred  to  in  the  order  grant- 
ing a  new  trial.     This  last  article  was  published  in  defendants' 
CXIX.  Cal.— 39 
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newspaper  on  the  evening  of  the  day  on  which  plaintiff's  action 
was  commenced  (October  18,  1895,)  and  as  appears  therefrom 
was  evidently  inspired  by  a  knowledge  of  that  fact.  It  was  in 
these  words : 

"AFTEB  THE  STUFF. 

"Mrs.  Brant  takes  exceptions  to  a  ^Record'  scoop.  She  bases 
an  action  for  damages  in  the  sum  of  $20,000  on  alleged  libel. 
Mrs.  Nannie  T.  Westerfield,  the  divorced  wife  of  Fred  B.  Brant, 
brought  suit  this  morning  against  Edward  W.  Scripps,  Paul  H. 
Blades  and  others  of  the  Record  Publishing  Company,  for  $20,- 
000,  for  alleged  false  and  malicious  publication  printed  in  the 
issue  of  October  4th  concerning  Mrs.  Brant.  The  article  in  ques- 
tion was  a  statement  of  Mrs.  Mary  Simmons,  a  widow,  who  called 
at  the  district  attome/s  ofSce  to  ascertain  what  could  be  done 
in  reference  to  securing  control  of  her  seventeen  year  old  son, 
Norman,  who  she  stated  had  been  drawn  from  her  by  the  Brant 
woman.  She  also  said  that  the  Brant  woman  had  lately  gotten 
a  divorce  from  her  husband,  and  that  since  that  time  the  boy 
had  been  with  her  almost  all  the  time.  It  is  to  these  statements 
of  Mrs.  Simmons  as  published  that  Mrs.  Brant  takes  offense  and 
thinks  that  she  has  been  injured.  A  bond  of  $500  was  filed  with 
the  suit,  which  secures  the  costs  of  both  parties  and  $100  attor- 
ney's fees  as  provided  by  the  statute,  to  be  paid  the  defendant's 
attorneys  in  the  event  of  plaintiff's  failure  to  sustain  her  case, 
which  sum  Mrs.  Westerfield  will  doubtless  have  to  pay.'* 

To  the  introduction  of  this  evidence  defendants  objected  that 
it  was  irrelevant  and  immaterial ;  but  the  objection  was  overruled 
and  the  article  admitted.  This  ruling  constitutes  the  basis  of 
the  assumed  error  adverted  to  in  the  order  of  the  court  below. 

Respondents  contend  that  the  admission  of  the  article  in 
evidence  was  erroneous,  because  it  was  not  a  repetition  or  reas- 
sertion  of  the  libel  complained  of,  but  no  more  than  a  fair  state- 
ment of  the  privileged  fact  that  the  action  had  been  commenced, 
giving  the  substance  of  the  complaint.  We  are  unable  to  coin- 
cide with  this  construction  of  the  purport  and  effect  of  the  pub- 
lication. It  is  true  it  was  not  a  repetition  verbatim  et  literatim 
of  the  terms  of  the  original  article,  but  it  is  clearly  to  our  minds 
in  substantial  effect  a  reiteration  of  the  substance  of  that  article. 
While  it  does  not  repeat  the  words,  it  refers  specifically  to  the 
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first  article  by  date  of  publication,  with  a  statement  of  its  subject 
matter  in  terms  which  are,  in  themselves,  clearly  libelous,  and 
with  the  added  vice  of  a  very  clear  implication  of  the  truth  of 
such  original  statements.  Such  repetitions  are  always  admis- 
sible in  actions  of  libel  and  slander,  upon  the  question  of  actual 
malice;  and  they  are  not  required  to  conform  to  any  exact  stand- 
ard of  similitude  in  terms  with  the  original  words,  so  long  as 
they  are  of  similar  import.  If  the  language  relates  to  the  same 
subject  matter  and  is  of  a  character  from  which  a  malicious  pur- 
pose may  be  inferred,  it  is  admissible.  {Chamberlain  v.  Vance, 
51  Cal.  75 ;  Harris  v.  Zanone,  93  Cal.  59,  68 ;  Ogden  on  Slander 
and  Libel,  270,  271.)  The  article  in  question  came  clearly  within 
this  rule  and  the  fact  that  it  contained  a  reference  to  the  com- 
mencement of  the  action  which,  standing  alone,  might  be  re- 
garded as  privileged,  could  not  operate  to  exclude  it  so  long  as 
there  were  statements  therein  not  covered  by  such  privilege. 
{Preston  v.  Frey,  91  Cal.  107.) 

It  is  further  contended  that  the  evidence  was  improperly  ad- 
mitted, even  conceding  that  it  was  a  substantial  repetition  of  the 
original  libel,  for  the  reason,  as  it  is  urged,  that  such  original 
was  shown  to  have  been  published  by  defendants'  employees 
without  the  knowledge  or  consent  of  defendants,  and  without 
any  actual  malice  on  their  part,  and  that  it  was  not  shown  that 
said  second  publication  was  made  by  defendants  personally,  or 
with  their  knowledge  or  consent;  and  it  is  said:  "Here  is  pre- 
sented the  anomaly  of  a  publication,  made  at  most  with  im- 
plied malice,  being  admitted  to  intensify  the  malice  which  in 
fact  never  existed  in  the  first  publication.^'  But  while  there 
was  positive  testimony  on  behalf  of  the  defendants,  without 
direct  contradiction,  that  the  original  article  was  published  with- 
out their  knowledge  and  with  no  actual  malice,  this  evidence 
was  not  conclusive  upon  the  question  of  malice  in  fact.  There 
were  circumstances  from  which  the  jury  were  at  liberty  to  find 
against  those  positive  statements.  The  assertion  in  the  answer 
of  the  truth  of  the  statements  of  the  original  publication,  with- 
out apparently  any  proper  investigation  to  ascertain  the  truth, 
and  without  any  effort  to  establish  it  at  the  trial,  was,  in  itself, 
a  circumstance  which  th^  jury  could  consider  as  tending  to  con- 
tradict the  testimony  on  behalf  of  defendants  upon  the  question 
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of  malice  (Blumhardt  v.  Rohr,  70  Md.  328 ;  Lowe  v.  Herald  Co,, 
6  Utah,  176;  Cruikshank  v.  Gordon,  118  N.  Y.  178);  and  the 
publication  of  the  article  in  question  was  also  a  circumstance 
tending  to  contradict  such  evidence.  It  was  not  incumbent  upon 
plaintiff  to  show,  that  this  second  article  was  published  with  the 
knowledge  of  defendants.  Its  publication  in  their  paper  was 
presumptive  evidence  of  that  fact,  the  burden  of  overcoming 
which  rested  with  them. 

From  these  considerations  we  are  satisfied  that  the  evidence 
objected  to  was  properly  admitted,  and  that  the  ruling  of  the 
court  thereon  did  not  afford  ground  for  a  new  trial. 

There  is  some  effort  made  by  respondents  to  show  that  there 
was  error  in  certain  of  the  instructions  given  by  the  court;  and 
that  the  new  trial  was  properly  granted  for  that  reason.  The 
criticism  made  upon  the  instruction  relating  to  exemplary  dam- 
ages is  based  upon  the  same  misconception  of  the  effect  of  the 
evidence  on  the  question  of  malice  as  that  disclosed  in  the  objec- 
tion last  discussed.  As  we  have  seen,  there  was  evidence  upon 
which  the  jury  were  at  liberty  to  find  the  existence  of  actual 
malice;  and  in  that  view  the  question  was  correctly  submitted 
to  the  jury.  (Taylor  v,  Hearst,  107  Cal.  262;  Childers  v.  Mer- 
cury Co.,  106  Cal.  290;  46  Am.  St.  Kep.  40.) 

The  instruction  with  reference  to  defendants*  plea  of  justifi- 
cation was  properly  given  {Lowe  v.  Herald  Co.,  supra;  Cruik- 
shank  v,  Gordon,  supra;  Bacon  v.  Michigan  Cent,  Ry.  Co.,  55 
Mich.  224;  64  Am.  Rep.  372.) 

It  follows  that  the  court  below  was  in  error  in  granting  a  new 
':rial,  and  its  order  must  be  reversed    It  is  so  ordered. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[Sac.  No.  353.    Department  Two. — January  18,  1898.] 

EDWARD  FALLTEICK,  Appellant,  y.  P.  SULLIVAN,  Ee- 

spondent. 

Election  Contest  —  Poweb  of  Aojoubnment  of  Special  Session  — 
Pbiob  Engagement  of  Cotjbt — Jubisdiotion. — Section  1120  of  the 
Code  of  Civil  Procedure  is  not  to  be  construed  as  limiting  the  power 
of  adjournment  by  the  court  of  a  special  session  ordered  for  the 
trial  of  an  election  contest,  merely  from  day  to  day  or  upon  good 
cause  shown  by  either  party,  not  exceeding  twenty  days;  but  the 
court  has  power  of  its  own  motion  to  adjourn  the  session  for  sev- 
eral days,  on  account  of  a  prior  engagement  of  the  court  rendering 
such  adjournment  necessary,  and  the  court  does  not  lose  jurisdic- 
tion to  try  the  contest  on  account  of  such  adjournment. 

L). — lujEGAL  Votes — Insufficient  Reoistbation. — ^Votes  cast  at  an  elec- 
tion for  school  trustees  of  persons  whose  names  had  not  been  en- 
rolled upon  the  great  register  of  the  county  fifteen  days  prior  to 
the  election  are  illegal,  and  must  be  rejected  in  determining  an 
election  contest. 

Id. — Oath  as  to  Qualification — Constbuotion  of  Code.  —  The  fact 
that  section  1600  of  the  Political  Code,  which  provides  for  the  re- 
ception of  a  vote  upon  the  voter  taking  the  oath  prescribed  by  that 
section,  was  not  amended  so  as  to  conform  to  the  amendment  of 
1893  to  section  1083,  requiring  registration  of  the  v.oter  fifteen 
days  prior  to  an  election,  does  not  determine  the  legality  of  th« 
vote  cast  by  the  one  who  has  taken  the  oath. 

Id. — Cancellation  of  Gbeat  Reoisteb — Jubisdiction  of  Supebvisobs. 
The  great  register  of  a  coimty  must  remain  for  all  purposes  re- 
quired by  law  before  the  completion  of  a  new  register;  and  the 
board  of  supervisors  have  no  authority  to  declare  the  old  register 
canceled  before  the  registration  of  the  new  register  is  complete. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.     A.  P.  Catlin,  Judge. 

The  facts  are  stated  in  the  opinion. 

HoU  &  Dunn,  for  Appellant. 

C.  T.  Jones,  and  C.  P.  Kearney,  for  Eespondent. 

HAYNES,  C. — PlaintifE,  an  elector,  contested  the  election  of 
defendant  to  the  oflBce  of  trustee  of  American  Eiver  school  dis- 
trict, in  the  county  of  Sacramento,  and  sought  to  have  it  ad- 
judged that  B.  Feraut  was  elected  to  said  oflBce.  The  defend- 
ant had  judgment,  and  plaintiflE  appeals  therefrom.  The  evi- 
dence is  brought  up  by  bill  of  exceptions. 
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This  proceeding  was  brought  under  the  provisions  of  the  Code 
of  Civil  Procedure  entitled,  "Of  contesting  certain  electionB." 
The  bill  of  exceptions  shows  that  said  contest  came  on  regularly 
for  trial  on  July  8,  1896,  and  the  trial  was  proceeded  with  on 
that  day  and  the  day  following,  when  the  court,  on  its  own 
motion,  continued  the  further  hearing  of  the  case  until  Jnly 
14th ;  that  no  motion  or  affidavit  for  such  continuance  was  made 
by  either  party ;  that  it  was  made  without  objection,  after  con- 
sultation with  the  attorneys  of  both  parties,  and  to  a  day  agree- 
able to  them,  and  was  made  because  of  another  engagement  of 
the  court,  and  the  trial  was  proceeded  with  and  concluded  on 
the  14th  without  objection  or  exception  by  either  party;  and  it 
is  now  contended  by  respondent  that  the  court  lost  jurisdiction 
of  the  cause  by  said  adjournment. 

Section  1118  of  the  Code  of  Civil  Procedure  requires  the 
court,  upon  the  statement  of  contest  being  filed,  to  "order  a 
special  session'^  of  the  court  to  be  held  on  a  day  named,  not  less 
than  ten  nor  more  than  twenty  days  from  the  date  of  such  order, 
to  hear  and  determine  such  contest. 

Section*  1121  of  the  Code  of  Civil  Procedure  it  as  follows: 
"The  court  must  meet  at  the  time  and  place  designated,  to  de- 
termine such  contested  election,  and  shall  have  all  the  powers 
necessary  to  the  determination  thereof.  It  may  adjourn  from 
day  to  day  until  such  trial  is  ended,  and  may  also  continue  the 
trial,  before  its  commencement,  for  any  time  not  exceeding 
twenty  days,  for  goOd  cause  shown  by  either  party  upon  affidayit, 
at  the  costs  of  the  party  applying  for  such  continuance/' 

In  support  of  his  contention  respondent  cites  Keller  v,  CMp- 
man,  34  CaL  640 ;  Norwood  v.  Kenfield,  34  Cal.  332 ;  English  v. 
Dickey,  128  Ind.  174;  McCrary  on  Elections,  sec.  421. 

In  Keller  v.  Chapman,  supra,  after  the  trial  had  progressed  for 
two  days,  the  court,  on  contestant's  motion,  and  against  defend- 
ant's objection,  adjourned  further  proceedings  therein  for  seven 
days.  The  ground  upon  which  the  continuance  was  granted 
do  not  appear.  The  court  said :  "The  summary  nature  of  the 
proceediAg  is  inconsistent  with  the  exercise  of  the  general  dis- 
cretionary power  of  granting  continuances  possessed  by  courts  in 
civil  actions.  The  expression  of  the  particular  mode  and  time 
of  continuance  is  conclusive  of  all  nonenumerated  modes  and 
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times.  The  continuance  from  the  6th  of  the  month,  when  the 
case  was  on  trial,  to  the  Idth  of  the  same  month,  against  the 
objections  of  the  respondent  and  without  an  affidavit  showing 
cause,  was  unauthorized,  and  operates  as  a  discontinuance  of  the 
proceedings." 

The  court  was  there  dealing  with  the  question  of  "the  general 
discretionary  power  of  the  court  to  grant  continuances"  where 
no  cause  was  shown  by  affidavit,  and  held  that  no  such  power 
existed  except  as  to  the  continuances  provided  for  in  the  statute. 
Here  the  continuance  was  not  made  at  the  instance  of  either 
party,  but  was  made  by  the  court  because  of  another  engage- 
ment "of  the  court,"  and  without  objection  from  either  party. 
It  was  not  as  we  must  assume  another  engagement  of  the  Hon. 
A.  P.  Catlin,  as  an  individual,  but  of  the  court,  and  we  are  bound 
to  assimie  that  it  was  imperative,  and  fully  justified  the  con- 
tinuance, if  a  continuance  could  be  ordered  for  any  cause  other- 
wise than  from  day  to  day. 

The  next  case  cited  (Norwood  v.  Kenfield,  supra)  involved  a 
radically  different  question.  Under  the  judicial  system  then 
prevailing  there  were  "terms"  of  court,  and  except  during  the 
terms  there  was  no  court,  and  the  judge  coidd  perform  no  ju- 
dicial act  except  those  authorized  by  statute.  In  that  case,  after 
the  order  fixing  the  day  for  the  special  termj  the  judge,  in  vaca- 
tion, and  before  the  day  fixed  for  the  commencement  of  the 
special  term,  continued  the  trial  to  a  later  day,  on  which  day  the 
defendant  appeared  and  objected  to  the  jurisdiction  of  the  court, 
upon  the  ground  that  the  county  judge  had  no  authority  at 
chambers  to  make  the  order  continuing  the  case.  This  objec- 
tion was  overruled.  The  supreme  court  held  that  "there  was 
no  term  in  existence  at  which  a  trial  could  be  had,  and  the  whole 
proceeding  was  a  nullity";  that  the  court  did  not  meet  at  the 
time  designated,  and  until  the  special  term  commenced  there  was 
no  power  to  order  the  cause  adjourned  to  another  day.  The 
question  as  to  the  power  of  the  court  to  adjourn  the  hearing 
after  the  trial  commenced  was  not  involved.  In  the  case  now 
before  us  no  question  arises  as  to  "terms"  of  court,  nor  as  to  the 
constant  existence  of  the  court.  By  the  provisions  of  the  con- 
stitution the  superior  courts  are  always  open,  the  intervals  in 
which  no  business  is  transacted  being  regarded  as  recesses,  and 
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by  ^'sessions''  is  meant  the  time  during  which  the  court  is  in  fact 
engaged  in  business  as  a  court  (Const.,  art.  VI,  sec.  5;  Code  Civ. 
Proc.,  sees.  73,  74;  In  re  Oannon,  69  Cal.  544,  545) ;  and  accord- 
ingly section  1118  of  the  Code  of  Civil  Procedure  directs  that 
^^the  superior  court*' — ^not  the  judge — ^^^shall  order  a  special  ses- 
svon  of  such  court  to  be  held,'*  etc.  The  "court,"  therefore,  did 
not  cease  to  exist,  as  such,  by  the  continuance  of  the  cause,  leav- 
ing only  the  question  as  to  whether  the  court  lost  jurisdiction 
of  the  case;  in  other  words,  whether  the  court,  its  existence  as  a 
court  being  unaffected,  can,  for  sufficient  cause,  adjourn  the 
hearing,  after  it  ia  commenced,  otherwise  than  from  day  to  day. 

The  statute  contemplates  a  prompt  and  speedy  determination 
of  election  contests;  but  it  cannot  be  presumed  that  the  legis- 
lature intended  that  under  no  circumstances,  however  essential 
to  the  administration  of  justice,  and  especially  in  a  matter  in 
which  the  public  as  well  as  the  parties  have  an  interest,  could 
an  adjournment  be  had  otherwise  than  from  day  to  day.  Con- 
tingencies might  be  readily  imagined  where,  without  the  fault 
of  the  court  or  of  either  party,  an  interruption  of  several  days 
would  be  unavoidable. 

The  case  of  Lord  v,  Dunster,  79  Cal.  477,  486,  is  an  illustra- 
tion; though  there  the  continuance  was  asked  on  December  Slst 
to  January  2d,  which  was  in  effect  but  one  day,  the  first  being  a 
holiday.  The  purpose  for  which  the  continuance  was  asked,  the 
showing  made  in  support  of  it,  the  fact  that  the  motion  was  made 
after  the  submission  of  the  case,  though  before  the  decision  was 
announced,  and  the  spirit  and  scope  of  the  decision,  all  tend 
strongly  to  support  my  conclusion  in  this  case  that  the  court  did 
not  lose  jurisdiction.  The  facts  in  Lord  v,  Dunster,  supra,  in 
my  judgment,  would  have  required  the  same  judgment  in  this 
court  if  the  time  required  to  produce  the  witnesses  had  made 
a  longer  continuance  necessary. 

In  this  case  we  are  justified  in  assuming  that  the  prior  engage- 
ments of  the  court  were  at  the  least  as  imperative  as  the  require- 
ments of  the  statute  under  consideration,  and  that  it  was  not 
inended  that  where  the  inability  of  the  court  to  proceed  with 
the  case  makes  a  continuance  for  several  days  necessary,  that  the 
court  should  lose  jurisdiction.  The  statute  declares  ihat  the 
court  "shall  have  all  the  powers  necessary  to  the  determination 
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thereof."  (Code  Civ.  Proc.,  sec.  1121.  See,  also,  the  conclud- 
ing paragraph  of  Minor  v.  Kidder,  43  Cal.  229.) 

Appellant  contends  that  the  judgment  should  be  reversed  be- 
cause the  evidence  in  insufficient  to  justify  certain  findings. 

The  court  found  that  forty-three  votes  were  cast  and  counted 
for  the  defendant,  P.  Sullivan,  and  that  forty-two  votes  were 
cast  and  counted  for  B.  Feraut;  and  that  no  illegal  votes  were 
cast  for  Sullivan,  and  confirmed  his  election. 

Appellant  contends  that  the  evidence  shows  that  Dominico 
Sorrocco,  Raffelo  Cassello,  Julian  Feraut,  John  Inderkum,  and 
W.  J.  Donahue  voted  at  said  election  for  Sullivan,  and  that 
none  of  them  were  entitled  to  vote. 

That  each  of  said  five  persons  voted  is  not  questioned,  but  re- 
spondent contends  that  there  is  a  conflict  in  the  evidence  as  to 
the  person  for  whom  they  voted.  We  see  no  conflict,  however. 
Inderkum  identified  his  ballot,  and  it  bore  Sullivan's  name  and 
was  counted  for  him.  The  printed  tickets  all  bore  Sullivan's 
name,  and  were  red  or  pink  in  color.  Feraufs  tickets  were  writ- 
ten on  common  white  paper.  The  evidence  is  satisfactory  and  un- 
contradicted that  none  but  white  tickets  were  voted  for  Feraut, 
that  all  red  tickets  were  voted  for  Sullivan,  and  in  addition  some 
white  ones;  and  there  was  positive  testimony  that  each  of  the 
five  voted  a  red  ticket,  and  no  witness  testified  to  the  contrary. 
Inderkum  and  Donahue  were  both  examined  as  witnesses  on  the 
part  of  the  defendant,  but  no  effort  was  made  to  show  that  they 
did  not  vote  for  Sullivan. 

The  ground  upon  which  appellant  claims  they  were  not  en- 
titled to  vote  is  that  they  were  not  enrolled  on  the  great  register 
of  voters  fifteen  days  before  the  election.  As  to  this  fact,  also, 
there  is  no  controversy. 

Section  1083  of  the  Political  Code,  as  it  stood  before  the 
amendment  of  1893,  simply  required  that  the  name  of  the  voter 
^^shall  be  enrolled  on  the  great  register  of  the  county."  This 
provision  was  amended  in  1893  by  adding  the  words,  "fifteen 
days  prior  to  an  election.''    Stats.  1893,  p.  124.) 

Under  the  title,  "Election  for  School  Trustees,"  the  Political 
Code,  section  1598,  provides:  "Every  qualified  elector  of  the 
county,  who  has  resided  in  the  district  for  thirty  days  next  pre- 
ceding an  election,  may  vote  thereat." 
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Under  these  provisions,  it  is  clear  that,if  the  five  persons  aboTe 
named  were  not  qualified  electors  of  the  county,  they  were  not 
entitled  to  vote  for  school  trustees,  enrollment  on  the  great  reg- 
ister fifteen  days  before  an  election  being  essential. 

But  it  is  claimed  by  respondent  that  section  1600  of  the  PoUt- 
ical  Code  modifies  this  requirement  as  to  registration. 

That  section  prescribes  the  oath  to  be  administered  to  a  per- 
son whose  right  to  vote  for  school  trustees  is  challenged,  and  as 
to  registration  provides  as  follows :  "And  that  your  name  is  on 
the  great  register  of  this  county'' ;  and  said  section  further  pro- 
vides :  "If  he  takes  the  oath  prescribed  in  this  section,  his  Yote 
must  be  received,  otherwise  his  vote  must  be  rejected." 

This  section,  as  it  now  stands,  was  enacted  in  1880,  and  has 
not  been  amended  to  conform  to  section  1083  as  amended  in 
1893,  and  which  prescribes  the  qualifications  of  voters  "at  any 
and  all  elections  held  within  the  county,  city,  town,  or  district 
within  which  such  elector  resides";  and  all  the  qualifications 
specified  in  that  section,  including  that  of  enrollment  on  the 
great  register  fifteen  days  before  an  election,  are  imported  into 
section  1598  relating  to  the  election  of  school  trustees. 

But  section  1600,  prescribing  the  oath  to  be  taken  by  a  person 
whose  vote  is  challenged,  does  not  determine  the  legality  of  a 
vote  cast  by  one  who  has  taken  the  oath.  It  prescribes  a  sum- 
mary mode  of  determining  whether  the  vote  shall  be  received, 
and  does  not  determine  its  legality  for  any  other  purpose,  else 
one  who  had  willfully  and  for  fraudulent  purpose  sworn  falsely 
would  thereby  become  in  effect  a  legal  voter,  and  no  contest 
against  one  elected  by  such  votes  could  possibly  succeed.  There 
is  no  provision  of  the  statute  giving  the  oath  any  other  effect 
than  that  of  determining  the  duty  of  the  board  to  receive  the 
vote.  Though  the  challenger  may  know  that  the  oath  is  false, 
and  be  able  to  prove  it  at  the  time,  the  vote  must  nevertheless 
be  received,  as  otherwise  the  whole  time  of  the  board  might  be 
occupied  with  trials  of  challenges,  and  qualified  voters  be  thereby 
deprived  of  all  opportunity  to  vote. 

Respondent  calls  attention  to  the  fact  that  this  election  was 
held  on  June  6,  1896,  that  on  May  29th,  nine  days  before  the 
election,  the  board  of  supervisors  canceled  the  great  register ;that 
these  five  persons  were  registered  between  the  1st  and  4th  of 
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June,  and  argues  that,  if  appellant^s  contention  is  sound,  there 
were  no  qualified  electors  in  the  district  at  the  time  the  election 
was  held. 

There  is  nothing  in  this  contention.  It  is  true  the  county 
clerk  testified  that  the  great  register  was  "canceled"on  May  27th, 
but  he  evidently  testified  to  a  mere  conclusion  of  law.  The 
statute  makes  no  provision  for  canceling  the  old  register  before 
commencing  a  new  one.  Section  1094  of  the  Political  Code 
(Stats.  1895,  p.  228),  provides,  among  other  things,  that  in  those 
counties  where  registration  is  not  required  previous  to  each  gen- 
eral election,  a  new  and  complete  registration  of  the  voters  of 
such  counties  shall  be  made,  ^Vhen  required  by  the  board  of 
supervisors Such  registration  shall  commence  one  hun- 
dred and  sixty  days  before  a  general  election  and  continue  for 
seventy-five  days  thence  next  ensuing,  when  said  registration 
shall  cease.'' 

School  trustees  are  required  to  be  elected  annually  on  the  first 
Friday  in  June,  and  it  is  obvious  that  the  old  register  must  re- 
main for  all  purposes  required  by  law  before  the  completion  of 
the  new  register,  and  the  board  of  supervisors  have  no  authority 
to  declare  it  canceled  before  the  registration  is  completed.  It 
should  be  added  that  the  five  persons  alleged  to  have  voted  ille- 
gally for  respondent  were  not  enrolled  upon  the  great  register 
alleged  to  have  been  canceled,  and  that  Cassello's  name  was  not 
in  fact  enrolled  upon  the  register  at  any  time,  the  clerk  having 
subsequently  refused  to  enter  it,  upon  the  ground  that  he  was 
not  qualified,  though  he  gave  him  a  certificate  of  registration 
at  the  time  of  his  application  to  register.  But  the  only  certifi- 
cate authorized  by  the  statute  is  a  "certified  copy  of  the  entries 
upon  the  great  register  relating  to  such  party.*'  (Pol.  Code,  sec. 
1107.) 

One  ballot  was  cast  upon  which  the  name  of  P.  Sullivan  was 
printed  and  the  name  "John  Inderkum"  was  written  in  ink 
about  an  inch  below  the  printed  name,  which  was  not  erased. 
This  ballot  was  counted  for  Sullivan  by  the  election  board  and 
also  by  the  court.  The  evidence  shows  that  this  ballot  was  cast 
by  Inderkum,  and,  as  he  was  not  entitled  to  voter  for  want  of 
timely  registration,  what  construction  the  law  would  place  upon 
such  ballot  need  not  be  considered. 
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The  judgment  should  be  reversed  and  the   cause   remanded 
for  further  proceedings. 

Chipman,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed,  and  the  cause  remanded  for  further  proceedings. 
Henshaw,  J.,  Temple,  J.,  McParland,  J. 


[Crim.  No.  332.     Department  Two. — January  18,  1898.] 

THE  PEOPLE,  Respondent,  v.  CHARLES  SLATER,  Appel- 
lant. 

OanaNAL  Law  —  Abduction  op  Female  Minor  fob  Peostitdtign  — 
JuBT — Chaixenge  to  Panel — Sheriff  as  Witness  fob  Pbosecd- 
TION. — ^Upon  the  trial  of  a  defendant  accused  of  haying  taken  a  fe- 
male under  the  age  of  eighteen  years  from  her  father  without  his 
consent,  for  the  purposes  of  prostitution,  it  is  not  ground  for 
challenge  to  the  panel  of  the  trial  jury  that  the  sheriff  who  serred 
the  venire  was  examined  as  a  witness  for  the  people  upon  the  pre- 
liminary examination  of  the  defendant,  where  the  sheriff  testified 
that  he  had  no  bias  against  the  prisoner. 

Id, — House  of  III  Fame — ^Modification  of  Instbuction. — ^An  lllst^l^ 
tion  requested  by  the  defendant  as  follows:  "If  you  find  from  the 
evidence  that  the  house  where  the  defendant  took  the  girl  is  only  a 
house  where  one  woman  lives,  then  I  charge  you  that  such  a  house 
is  not  a  house  of  ill-fame,"  is  properly  modified  by  adding  the 
words,  "unless  it  is  used  for  the  purposes  of  prostitution." 

Id. — Instruction  as  to  Purpose  of  Statute. — An  instruction  contain- 
ing a  brief  statement  of  the  purpose  or  intention  of  the  statute,  and 
that  it  was  "for  the  protection  of  females  under  a  certain  age," 
though  unnecessary,  is  not  materially  objectionable,  where  the  jury 
were  elsewhere  distinctly  told  that  it  applied  to  "females  under 
the  age  of  eighteen  years." 

Id. — IixusTRATiVE  Instbuotions — AssuMFnoN  OF  Facts — ^Harmless 
Error. — Instructions  containing  statemente  of  inferences  or  con- 
clusions of  fact«  from  other  facts  stated  or  assumed  to  exist,  should 
not  be  given,  but  where  it  appears  that  such  instructions  were 
merely  intended  as  illustrations  and  not  as  facte  proved  in  the  case, 
and  are  followed  by  a  proper  and  specific  instruction  clearly  aub- 
mitting  all  the  essential  facte  in  the  case  to  the  jury,  so  that  they 
could  not  be  misled  by  the  illustrative  instruction,  any  error  in 
giving  them  is  without  prejudice  to  the  defendant. 
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Id. — SurnciENCT  or  Evidkncb — Question  fob  Jubt  —  Chabacteb  of 
House — Intention  of  Mabbiage.  —  Where  the  character  of  the 
house  to  which  the  girl  was  taken  by  the  defendant  was  clearly  es- 
tablished, and  there  is  ground  for  the  conclusion  that  he  took  her 
away  for  the  purpose  of  prostitution,  notwithstanding  the  testimony 
of  the  defendant  that  he  intended  to  marry  her  "as  soon  as  he  got 
money  enough/'  the  question  involved  is  one  of  fact  for  the  jury  to 
determine  from  the  whole  evidence,  and  their  verdict  of  guilty  will 
not  be  disturbed  for  insufficiency  of  the  evidence  to  show  that  the 
defendant  intended  to  use  the  girl  as  a  prostitute. 

Id. — EviDKNCE — ^Pboof  of  Age — Family  Bible — Explanatobt  Evidence 
— Question  fob  Juby. — A  family  Bible  as  admissible  in  evidence 
upon  the  question  of  the  age  of  a  child;  and  where  the  condition  of 
the  entry  of  birth  requires  explanation,  the  entry  and  explanation 
are  properly  submitted  to  the  jury,  and  will  not  be  considered  upon 
appeal,  especially  where  the  positive  testimony  of  the  parents  as  to 
the  age  of  the  child  is  sufficient  independently  of  the  family  record. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Del 
Norte  County,    James  E.  Murphy,  Judge. 

The  facts  are  stated  in  the  opinion. 

E.  McNamara  and  Walter  P.  Jones,  for  Appellant. 

W.  P.  Pitzgerald,  Attorney  General,  and  C.  N.  Post,  Deputy 
Attorney  General,  for  Respondent. 

HAYNES,  C. — ^The  defendant  was  tried  upon  an  information 
for  taking  away  from  her  father  a  female  under  the  age  of  eigh- 
teen years,  without  his  consent,  for  the  purposes  of  prostitution. 
He  was  convicted,  and  sentenced  to  imprisonment  at  San  Quen^ 
tin  for  two  years*  and  six  months,  and  to  pay  a  fine  of  one  thou- 
sand dollars,  and  he  now  appeals  from  said  judgment  and  from 
an  order  denying  a  new  trial. 

1.  A  venire  was  issued  for  thirty  jurors,  and  it  was  served 
by  the  sheriff.  The  defendant  challenged  the  panel  upon  the 
ground  -that  the  sheriff  was  examined  as  a  witness  on  behalf  of 
the  people  upon  the  preliminary  examination  of  the  defendant. 

This  challenge  was  properly  denied.  The  sheriff  testified 
that  he  had  no  bias  whatever  against  the  prisoner,  and  therefore 
the  challenge  was  not  good  under  subdivision  2  of  section  1072 
of  the  Penal  Code,  nor  was  there  any  implied  bias  within  the  pro- 
visions of  section  1074  of  the   same  code.    Section   302,   sub- 
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diyision  4,  of  the  Code  of  Civil  Procedure  has  no  application,  the 
only  grounds  for  such  challenge  in  criminal  cases  being  specified 
in  aboTe-named  sections  of  the  Penal  Code.  Section  1046  of  the 
Penal  Code  refers  to  the  ''manner*^  in  which  juries  in  criminal 
cases  are  formed^  and  not  to  the  qualifications  of  the  officer  serv- 
ing the  venire. 

2.  It  is  contended  that  the  court  erred  in  amending'  the  fourth 
instruction  requested  by  the  defendant 

The  instruction,  as  requested,  is  as  follows :  *1f  you  find  from 
the  evidence  that  the  house  where  the  defendant  took  the  girl 
is  only  a  house  where  one  woman  lives,  then  I  charge  you  that 
such  a  house  is  not  a  house  of  ill-fame/*  The  court  added,  "un- 
less it  is  used  for  the  purposes  of  prostitution.^'  The  amend- 
ment was  pertinent  and  proper.  A  house  kept  by  one  woman 
may  be  entirely  respectable  and  the  woman  virtuous;  but  one 
woman  may  be  unchaste  and  may  keep  a  house  of  ill-fame  to 
which  others  resort  for  purposes  of  prostitution. 

3.  Appellant  contends  that  the  court  erred  in  giving  the  sec- 
ond, third,  and  fourth  instructions  to  the  jury. 

The  fourth  instruction  was  a  brief  statement  of  the  purpose 
or  intention  of  the  statute,  and  we  see  no  material  objection  to 
it,  though  it  was  unnecessary;  the  question  being  whether  the 
defendant  had  violated  its  provisions. 

The  second  and  third  instructions,  given  at  the  request  of  the 
district  attorney,  are  statements  of  inferences  or  conclusions  of 
fact  from  other  facts  stated  and  assumed  to  exist,  though  not 
purporting  to  be  the  facts  of  this  case.  The  said  second  instruc- 
tion is  as  follows : 

*^When  a  girl  is  taken  from  her  father's  roof  and  conducted 
to  a  house  of  prostitution,  the  fair  and  reasonable  inference  is, 
that  she  is  taken  there  for  the  purposes  of  prostitution/'  The 
third  of  said  instructions  is  similar,  and  need  not  be  quoted. 
These  instructions  should  have  been  omitted;  though  taken  in 
connection  with  the  fifth  instruction,  it  is  apparent  they  were 
intended  merely  as  illustrations,  and  not  as  facts  proved  in  the 
case.  Said  fifth  instruction  is  as  follows":  "Therefore,  if  you 
find  that  the  female,  Myrtle  Brock,  was  on  the  sixth  of  Jiine, 
1897,  under  the  age  of  eighteen  years,  and  that  the  defendant. 
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Charles  Slater,  on  that  day  took  the  said  Myrtle  Brock  from  her 
father,  without  his  consent,  for  the  purpose  of  prostitution,  it  is 
your  duty  to  find  him  guilty  as  charged/' 

As  abstract  propositions  the  second  and  third  instructions 
were  correct;  and,  if  they  had  not  been  followed  by  the  fifth, 
might  have  been  misinterpreted  as  intimations  of  the  court's 
opinion  upon  questions  of  fact.  The  fifth,  however,  plainly 
showed  they  were  mere  illustrations,  and  clearly  submitted  the 
essential  facts  to  the  jury.  We  think  the  jury  were  not  misled, 
and  that  the  defendant  was  not  prejudiced. 

The  special  objection  made  to  the  fourth  instruction  is  "that 
in  effect  the  jury  were  told  the  age  of  the  girl  was  not  to  be 
considered.''  In  that  instruction,  in  speaking  of  the  intention 
of  the  statute,  it  was  said  it  was  "for  the  protection  of  females 
under  a  certain  age";  but  in  the  first  and  fifth  instructions  it 
was  distinctly  stated  that  it  applied  to  "females  under  the  age 
of  eighteen  years." 

4.  Appellant  also  contends  that  the  evidence  does  not  sup- 
port the  verdict;  that  "there  is  no  evidence  in  the  record  that 
goes  to  prove  that  the  defendant  ever  intended  to  use  the  girl 
as  a  prostitute." 

It  is  scarcely  necessary  to  notice  this  contention.  The  ques- 
tion involved  in  it  is  one  of  fact  for  the  jury  to  determine  from 
a  consideration  of  the  whole  of  the  evidence.  The  character 
of  the  house  to  which  the  girl  was  taken  by  the  defendant  was 
clearly  established.  No  ill-treatment  or  other  reason  appeared 
to  suggest  any  ground  for  removing  her  from  her  parents'  home. 
If  the  defendant  intended  to  marry  her  "as  soon  as  he  got  money 
enough,"  he  should  have  left  her  at  home  with  her  parents.  But 
that  reason  will  not  bear  investigation.  In  taking  her  away  he 
assumed  her  support,  and  he  could  as  well  have  supported  her 
as  his  wife;  and  if  he  intended  to  make  her  his  wife  he  would 
not  have  voluntarily  pursued  a  course  which  would  inevitably 
result  in  destroying  her  reputation.  Without  pursuing  the  sub- 
ject further,  it  is  evident  there  was  ample  grounds  for  the  con- 
clusion that  he  took  her  away  for  the  purpose  charged. 

6.  The  family  Bible  was  properly  admitted  in  evidence.  The 
condition  of  the  entry  of  the  girl's  birth  required  explanation, 
and  the  entry  and  explanation  were  properly  submitted  to  the 
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jury.  Besides,  the  positive  testimony  of  her  father  and  mother 
as  to  her  age  were  quite  sufficient  without  the  family  record 
contained  in  the  Bible. 

No  other  questions  are  noticed  by  counsel  for  appellant,  nor 
do  we  find  any  others  in  the  record  requiring  notice. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Searls,  C,  and  Belcher,  C-,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  Temple,  J.,  McParland,  J. 


[L.  A.  No.  273.     In  Bank.— January  18«  1898.] 

P.  W.  MUEPHY,Appellant,v.  CITY  OF  SAN  LUIS  OBISPO, 
Respondent. 

Bonds  fob  Municipal  Improvements  —  Ck)NSTRucnoN  of  Statute  — 
Election  op  Municipality  as  to  Gold  Coin. — Under  the  terms  of 
the  original  act  of  March  19,  1889,  providing  for  the  issuance  and 
sale  of  bonds  of  a  city  to  pay  the  cost  of  municipal  improvements 
authorized  by  the  voters,  the  municipality  was  not  required  to  desig- 
nate the  kind  of  money  in  which  the  bonds  should  be  payable,  and, 
in  the  absence  of  such  desipfnation,  could  at  maturity  elect  to  pty 
them  in  any  lawful  money,  and  the  purpose  of  the  legislature  in 
the  amendment  of  1893,  providing  that  such  bonds  "shall  be  pay- 
able in  gold  coin  or  lawful  money  of  the  United  States,"  was  not 
to  require  that  the  bonds  should  express  that  alternative,  but,  to 
confer  the  power  of  election  upon  the  municipality  to  make  the 
bonds  payable  in  gold  coin  onlv. 

Id. — Mode  of  Holding  Election — ^Provisions  op  Ordinance — ^Maxda- 
TORY  Requirement — Invalid  Election. — ^An  ordinance  of  a  city 
designating  the  mode  of  holdinff  an  election  for  the  issuance  of 
bonds  for  municipal  improvements,  having  been  passed  by  virtue  of 
the  statute  authorizing  it,  has  the  force  of  a  statute,  and  is  to  be 
construed  with  the  same  effect  as  if  its  terms  had  been  prescribed 
by  an  act  of  the  legislature;  and  where  the  ordinance  provides  that 
"each  voter  shall  indicate  his  wish  by  writing  or  causing  to  be 
written  or  printed  *yes*  or  *no'  on  the  right-hand  margin  on  his 
ticket  opposite  the  proposition  on  which  he  may  desire  to  vote," 
such  requirement  is  mandatory,  and  a  disregard  of  it  renders  the 
vote  nugatory;  and  where  the  ballots  contained  an  improper  notice 
printed  upon  them,  "to  vote  for  or  against  a  proposition,  place  an 
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'X'  in  the  square  at  the  right/'  and  more  than  two-thirds  of  the 
voters  followed  such  direction,  instead  of  following  the  direction 
given  in  the  ordinance,  the  election  is  invalid. 

In. — ^Altebnativk  ot  Making  Intebest  Patabia  Aitnuaixt  ob  Semi- 
annually— Submission  to  Votebs. — It  was  not  necessary  to  sub- 
mit to  the  voters  the  alternative  of  making  the  interest  on  the  pro- 
posed bonds  payable  annually  or  semi-annually,  but  it  is  sufficient 
that  the  ordinance  states  the  times  at  which  the  interest  shall  be 
payable;  and  it  is  only  the  amount  of  the  bonds  and  the  rate  of  in- 
terest which  constitute  the  indebtedness  proposed  to  be  incurred, 
and  upoB  which  the  voters  are  to  express  their  wishes. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San  Luis 
Obispo  County.    V.  A.  Gregg,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Graves  &  Graves,  for  Appellant. 

W.  H.  Spencer,  and  T.  M  Osmont,  for  Bespondent. 

H.  E.  Doolittle,  City  Attorney  of  City  of  San  Diego,  W.  E. 
Dunn,  City  Attorney  of  the  City  of  Los  Angeles,  H.  T.  Creswell, 
City  Attorney  of  the  City  and  County  of  San  Francisco,  Thomas 
McNulta,  City  Attorney  of  the  City  of  Santa  Barbara,  Robert  Y. 
Hayne,  Delmas  &  Shortridge,  Chickering,  Thomas  &  Gregory, 
Eosenbaum  &  Scheeline,  James  A.  Gibson,  and  Harry  L.  Titus, 
Amid  Curiae,  for  option  of  city  to  make  bonds  payable  in  gold 
coin  only. 

Works  &  Works,  and  Works  &  Lee,  Amici  Curiae,  contra. 

HARRISON,  J.— The  board  of  trustees  of  the  city  of  San 
Luis  Obispo,  having  advertised  for  the  sale  of  certain  bonds  of 
the  city  for  the  purpose  of  paying  the  cost  of  certain  municipal 
improvements  authorized  by  the  voters  under  the  provisions  of 
the  act  of  March  19,  1889  (Stats.  1889,  p.  399),  the  plaintiff,  a 
taxpayer  of  the  city,  brought  the  present  action  to  enjoin  the 
sale  of  the  bonds  and  the  levy  and  collection  of  any  taxes  for 
their  payment,  upon  the  ground  that  their  issuance  was  illegal. 
The  superior  court  rendered  judgment  in  favor  of  the  defend- 
ants, and  the  plaintiff  has  appealed  therefrom.  The  notice  of 
appeal  states  that  an  appeal  is  also  taken  from  an  order  denying 
a  new  trial,  but  the  record  does  not  contain  such  order,  nor  does 
it  appear  therefrom  that  a  new  trial  was  ever  asked  for  or  denied. 
CXDL  Cal.— 40 
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The  appellant  presents  three  grounds  upon  which  he  contends 
that  the  issuance  of  the  bonds  is  illegal,  viz :  1.  That  the  bonds 
are  made  payable  in  gold  coin  of  the  United  States,  instead  of 
being  made  "payable  in  gold  coin  or  lawful  money  of  the  United 
States'*;  2.  That  atihe  election  upon  the  question  of  their  issu- 
ance the  votes  were  not  cast  in  accordance  with  the  terms  of  the 
ordinance  by  which  the  question  was  submitted;  3.  That  the 
question  whether  the  interest  on  the  bonds  should  be  paid  an- 
nually or  semi-aimually  was  not  submitted  to  the  voters. 

1.  Section  6  of  the  act  of  March  19,  1889  (Stats.  1889,  p. 
401),  provides:  "All  municipal  bonds  for  public  improvements 
issued  under  the  provisions  of  this  act  shall  be  of  a  character 
of  bonds  known  as  serials,  and  shall  be  payable  in  the  mamier 
following  [providing  for  the  denominations  of  the  bonds,  and 
that  one-twentieth  of  the  issue  must  be  paid  in  each  year,  but 
making  no  provision  in  reference  to  the  times  for  the  payment  of 
interest].  Such  bonds  may  be  issued  and  sold  by  the  legislative 
branch  of  the  city,  town,  or  municipal  corporation  as  they  may 
determine,  at  not  less  than  their  face  value,  in  gold  coin  of  the 
United  States,'*  etc.  This  section  was  amended  in  1893  (Stats. 
1893,  p.  61),  making  the  first  sentence  to  read  as  follows:  "All 
municipal  bonds  for  public  improvements  issued  under  the  pro- 
visions of  this  act  shall  be  of  the  character  of  bonds  known  as 
serials,  and  shall  be  payable  in  gold  coin  or  lawful  money  of  the 
United  States,  in  the  manner  following** ;  and  also  directing  that 
one-fortieth  of  the  issue  must  be  paid  in  each  year,  and  also 
that  the  interest  "may  be  payable  annually  or  semi-annually." 

The  notice  under  the  ordinance  calling  the  special  election 
for  the  purpose  of  authorizing  the  issuance  of  the  bonds  in  ques- 
tion stated :  ^T?he  character  of  said  bonds  will  be  what  is  known 
as  serial,  and  wUl  be  payable  in  gold  coin  of  the  United  States, 
in  the  manner  following  [providing  for  distributing  their  pay- 
ment over  a  period  of  forty  years.]  The  rate  of  interest  to  be 
paid  on  said  bonds  will  be  five  per  cent  per  annum.**  The  ordi- 
nance creating  the  indebtedness,  and  providing  for  the  issuance 
and  sale  of  the  bonds,  which  was  passed  subsequent  to  the  elec- 
tion, provided:  "The  character  of  said  bonds  shall  be  what  is 
known  as  serial,  and  the  same  shall  be  payable  in  gold  coin  of 
the  United  States,  in  the  manner  following**;  and  further  pro- 
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vided :  "Each  of  said  bonds  shall  be  dated  the  sixth  day  of  Janu- 
ary, 1896,  shall  bear  interest  at  the  rate  of  five  per  cent  per  an- 
nmn  from  said  date,  and  to  each  of  said  bonds  shall  be  attached 
as  many  interest  coupons  as  it  may  have  years  to  mature^  each 
coupon  to  be  for  one  year's  interest  on  the  bond  to  which  it  is 
attached,  one  of  which  coupons  on  each  and  every  of  said  bonds 
shall  be  payable  on  the  sixth  day  of  January,  1897,  and  one  on 
the  same  day  of  said  month  of  each  succeeding  year  until  all  are 
paid.'' 

Under  the  terms  of  the  original  act  the  municipality  was  not 
required  to  designate  any  kind  of  money  to  which  the  bonds 
should  be  payable,  and,  in  the  absence  of  such  designation  in 
the  bonds  could  at  their  maturity  elect  to  pay  them  in  any 
medium  that  might  then  be  lawful  mony  or  legal  lender. 
Whether  the  municipality  had  the  power  to  designate  in  the 
bonds  any  specific  kind  of  money  in  which  they  should  be  pay- 
able was  an  unsettled  question.  It  had  been  held  in  Judson  v. 
Bessemer,  87  Ala.  240,  that  the  municipality  possessed  such 
power,  while  in  Woodruff  v.  State,  66  Miss.  298,  it  had  been  held 
that  such  act  was  ultra  vires,  and  that  the  bonds  were  void.  The 
reversal  of  this  case  by  the  supreme  court  of  the  United  States 
(Woodruff  v.  Mississippi,162  TT.  S.  299)  was  upon  a  point  which 
left  the  question  undetermined  by  that  tribunal.  It  has  since 
been  held  by  the  supreme  court  of  Kentucky  in  Farson  v.  Board 
of  Commrs.,  97  Ky.  119,  that  under  a  statute  authorizing  a  mu- 
nicipality to  issue  a  bonded  indebtedness,  which  is  silent  as  to 
the  kind  of  currency  or  money  in  which  it  is  to  be  payable,  the 
municipality  may  make  the  bonds  payable  in  gold  coin.  Ex- 
perience had  shown  that,  if  bonds  are  made  payable  in  a  currency 
of  fluctuating  value,  they  are  less  readily  negotiated  than  if  the 
lender  or  investor  knows  in  advance  the  precise  kind  of  money 
in  which  they  will  be  paid.  Under  this  condition  of  the  law  as 
it  had  then  been  expounded,  and  with  the  universal  experience 
in  financial  transactions,  and  doubtless  in  consequence  thereof, 
the  legislature,  in  1893,  amended  the  statute  by  giving  to  the 
municipality  the  right  to  designate  at  the  issuance  of  the  bonds 
the  specific  kind  of  money  in  which  they  should  be  paid.  It  is 
to  be  assumed  that  the  amendment  was  for  the  purpose  of  rem- 
edying some  defect  in  the  original  act,  but  if  the  defect  in  the 


628  MuBPHY  V.  City  of  San  Luis  Obispo.      [119  Cal. 

original  act  was  a  want  of  power  in  the  municipality  to  issue 
its  bonds  payable  in  any  specific  kind  of  money,  as  had  been  held 
by  the  supreme  court  of  Mississippi,  this  defect  would  not  be 
obviated  if  the  statute  required  them  to  be  "payable  in  gold  coin 
or  lawful  money  of  the  United  States/'  In  the  absence  of  any 
limitation  upon  the  mode  of  payment,  they  would  be  payable 
in  any  lawful  money  of  the  United  States,  and,  as  a  provision 
in  the  bonds  giving  to  the  municipality  the  alternative  of  paying 
them  in  gold  coin  or  in  lawful  money  of  the  United  States  would 
create  no  obligation  upon  it  to  make  the  payment  in  gold  coin, 
it  follows  that  the  ^^awful  money*'  in  which  they  would  be  paid 
would  be  that  kind  which  the  municipality  would  elect  at  their 
maturity,  and,  consequently,  the  kind  which  at  that  date  would 
have  the  least  value.  It  cannot  be  held  that  the  words  "shall 
be  payable  in  gold  coin  or  lawful  money  of  the  United  States" 
were  inserted  in  the  statute  merely  for  the  purpose  of  declaring 
that  the  municipality  should  have  the  option  at  the  maturity 
of  the  bonds  to  pay  them  in  gold  coin,  or  in  lawful  money,  since 
it  needed  no  legislative  declaration  to  give  it  that  option.  The 
fact  that  they  were  payable  in  money  would  itself  confer  upon 
it  that  privilege;  and,  as  such  a  construction  of  the  statute 
would  destroy  any  efficacy  in  the  amendment,  it  ought  not  to 
be  given  unless  required  by  its  terms.  It  is  not  so  indicated  in 
specific  language,  and,  as  its  language  will  permit  a  construction 
by  which  the  municipality  may  determine  in  advance  whether 
the 'bonds  shall  be  payable  specifically  in  gold  coin,  or  generally 
in  lawful  money  of  the  United  States,  a  consideration  of  the  pur- 
poses of  the  statute  and  the  objects  to  be  effected  by  it  justifies 
us  in  giving  it  this  construction. 

The  purpose  of  the  legislature  in  enacting  the  statute  in  ques- 
tion was  to  enable  the  municipalities  of  the  state  ''to  acquire  or 
construct  certain  municipal  improvements  which  the  public  in- 
terest or  necessity  might  demand,  the  cost  of  which  would  be  too 
great  to  be  paid  out  of  the  ordinary  annual  income."  Unless 
the  bonds  that  are  to  be  issued  under  the  proceedings  thus  au- 
thorized can  be  negotiated,  the  municipality  will  be  unable  to 
acquire  or  construct  the  improvements,  and  the  very  purpose 
of  the  legislature  will  be  defeated.  The  legislature  must  be  as- 
sumed to  have  been  familiar  with  the  laws  of  trade  and  finance 
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— ^to  have  known  that  bonds  payable  in  fluctuating  currency  are 
less  salable  than  if  payable  in  gold  coin.  Guided  by  experience 
and  the  history  of  the  last  forty  years,  they  were  aware  that 
obligations  which  were  to  run  for  forty  years  in  the  future  woxdd 
be  subject  to  the  contingencies  of  a  depreciated  currency,  and 
that,  in  the  light  of  this  experience,  capitalists  and  investbrs 
would  decline  to  invest  their  money  unless  they  could  be  as- 
sured that  they  would  receive  the  value  which  they  should  give 
for  the  bonds.  The  bonds  authorized  by  this  act,  when  issued, 
become  negotiable  securities  and  the  subject  of  daily  traffic  in 
the  commercial  world,  and  any  provision  in  them  that  impedes 
their  free  negotiability  destroys  their  value,  and  prevents  the 
municipality  from  effecting  a  sale  in  accordance  with  the  terms 
of  the  act.  The  requirement  in  the  statute  that  the  bonds 
shall  be  sold  "at  not  less  than  their  face  value  in  gold  coin  of 
the  United  States'*  would  prevent  the  sale  of  a  single  bond 
whose  payment  at  maturity  could  be  made  at  the  option  of  the 
maker  in  such  currency  as  it  might  then  elect,  and  thus  the  very 
object  of  the  statute  would  be  destroyed.  The  recognized  stand- 
ard of  value  in  this  state  is  gold  coin,  and,  as  this  is  the  only 
kind  of  money  which  the  legislature  has  authorized  to  be  re- 
ceived upon  a  sale  of  the  bonds,  and  has  required  them  to  be 
sold  for  not  less  than  their  face  value,  it  must  be  held  that  it  was 
the  intention  of  the  legislature  that  they  might  be  made  payable 
in  gold  coin. 

There  is  an  additional  consideration  which  lends  weight  to 
this  construction  of  the  intention  of  the  legislature  by  this 
amendment.  By  an  act  passed  March  15,  1883  (Stats.  1883,  p. 
370),  certain  incorporated  cities  were  authorized  to  refund  their 
indebtedness  by  issuing  new  bonds  therefor.  The  form  of  the 
bond  was  prescribed  by  the  statute  and  made  payable  in  "dol- 
lars'* without  designating  any  kind  of  money.  On  the  same 
day  that  the  aforesaid  amendment  to  the  act  of  March  19,  1889, 
was  passed,  the  legislature  amended  the  act  of  March  15,  1883 
(Stats.  1893,  p.  59),  by  giving  authority  to  those  cities  to  refund 
their  indebtedness  and  issue  serial  bonds  therefor,  to  run  for 
forty  years,  "principal  and  interest  being  payable  in  gold  coin 
or  lawful  money  of  the  United  States" ;  and  also  providing  that 
the  bonds  should  be  sold  for  not  less  than  their  face  value  "iu 
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the  same  character  of  money  in  which  they  were  payable/'  The 
provision  of  this  statute  that  the  bonds  shall  be  payable  in  gold 
coin  or  in  lawful  money  of  the  United  States,  as  in  the  statute 
under  consideration,  and  the  further  provision  in  that  statute 
that  they  should  be  sold  for  their  face  value  "in  the  same  char- 
acfer  of  money  in  which  they  were  payable,"  clearly  indicates 
that  the  mimicipality  should  exercise  its  option  for  the  mode 
of  the  payment,  at  the  issuance  of  the  bonds,  and  not  at  their 
maturity,  and  that  the  bonds  themselves  should  be  payable  in  the 
kind  of  money  for  which  they  were  to  be  sold.  The  same  pro- 
vision in  section  6  of  the  act  under  consideration,  coupled  with 
the  provision  that  the  bonds  are  to  be  sold  for  gold  coin  at  not 
less  than  their  face  value,  carries  with  it  the  same  intention  of 
the  legislature  that  the  bonds  may  be  made  payable  in  gold  coin. 
(See  Sutherland  on  Statutory  Construction,  sees.  284,  288.) 

In  the  case  of  Skinner  v,  Santa  Rosa,  107  Cal.  465,  cited  by 
appellant,  the  ordinance  calling  the  election,  as  well  as  the  no- 
tice of  election,  described  the  bonds  as  "payable  in  gold  coin  or 
lawful  money  of  the  United  States,"  with  interest  payable  "an- 
nually" at  a  place  to  be  fixed  by  the  city  council,  while  the  bonds 
which  the  council  proposed  to  sell  were  made  payable  "in  gold 
coin"  with  interest  payable  "semi-annuall/'  in  the  city  of  New 
York,  and  it  was  held  that  the  bonds  in  this  form,  not  having 
been  authorized  by  the  voters  of  the  city,  would  be  invalid. 
Whether,  if  the  ordinance  had  provided  that  the  bonds  should 
be  issued  "payable  in  gold  coin,"  its  approval  by  the  voters  would 
have  authorized  the  issuance  of  such  bonds,  was  not  before  the 
court  for  decision  or  discussed  in  its  opinion.  The  only  bonds 
which  the  voters  had  approved  were  to  '^  payable  in  gold  coin 
or  lawful  money  of  the  United  States" ;  that  is,  as  we  have  seen 
above,  payable  in  such  money  as  the  city  might  elect  at  their 
maturity,  and  it  was  held  that  the  city,  could  not  be  made  liable 
for  bonds  payable  in  gold  coin,  as  that  would  impose  upon  it  a 
burden  which  the  voters  had  never  authorized. 

2.  Section  2  of  the  act  of  March  19,  1889,  provides  that  the 
ordinance  calling  a  special  election  "shall  fix  the  day  on  which 
such  special  election  shall  be  held,  the  manner  of  holding  such 
election,  and  the  voting  for  or  against  incurring  such  indebted- 
ness ;  such  election  shall  be  held  as  provided  by  law  for  holding 
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such  elections  in  such  city,  town,  or  municipal  corporation.** 
The  ordinance  in  the  present  case  stated : 

"Sec.  6.  The  manner  of  holding  said  election  shall  be  as  fol- 
lows: 1.  As  provided  by  law  for  holding  elections  in  said  city;  2. 
^As  provided  by  the  general  election  laws  of  this  state,  except 
where  such  general  laws  may  conflict  with  the  state  law  for  elec- 
tions of  the  kind  hereby  called,  or  with  this  or  any  ordinance; 
and  3.  As  provided  for  in  this  ordinance.**  It  was  further  pro- 
vided in  this  section  of  the  ordinance :  "Tickets  must  be  of  ordi- 
nary election  ticket  paper,  6x12  inches;  the  heading  of  such  tick- 
ets must  be:  *Bond  Election,  City  of  San  Luis  Obispo.*  Each 
proposition  set  forth  in  section  2  of  this  ordinance  shall  be  voted 
on  separately,  and  must  be  printed  on  such  tickets  as  follows: 
1.  Bonding  for  city  water  works,  $90,000.00.  2.  Bonding  for 
sewer  improvements,  $34,500.00.  Each  voter  shall  indicate  his 
wish  by  writing,  or  causing  to  be  written  or  printed,  *yes*  or  *no* 
on  the  right-hand  margin  on  his  ticket,  opposite  the  proposition 
on  which  he  may  desire  to  vote.**  At  the  election  which  was  held 
under  this  notice  more  than  two-thirds  of  the  voters  that  voted 
indicated  their  wishes  by  voting  a  ticket  in  the  following  form : 

MUNICIPAL  TICKET. 

BOND  KXXOnON. 

(Hty  of  San  Luis  Ohiapo. 

To  vote  for  or  against  a  proposition,  stamp  a  cross  (X)  in  the  square  at 

the  right. 


Bonding  for  City  Water  Works,                          1 
1                                 $90,000.00                   YES.                                1      X 

2 

Bonding  for  City  Water  Works,                          1 
$90,000.00                      NO.                              f 

Bonding  for   Sewer  Improvements, 
3                                  $34,500.00                      YES. 

X 

4 

Bonding  for   Sewer  Improvements, 
$34,600.00                      NO. 

and  indicated  their  wishes  in  no  other  way  than  by  stamping  a 
cross  opposite  the  propositions  on  said  ticket.  Whether  the 
proposition  to  issue  the  bonds  was  legally  adopted  depends  upon 
whether  the  ballots  thus  cast  should  have  counted  in  its  favor. 
The  provisions  of  the  Political  Code  which  are  applicable  to 
elections  of  officers  are  not  by  any  statute  made  applicable  to  elec- 
tions of  the  character  under  consideration,  and  we  have  not  been 
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cit^d  to  any  special  statute  on  the  subject  governing  elections 
in  the  qity  of  San  Luis  Obispo.  It  will  be  observed  that  by  the 
terms  of  the  ordinance  the  general  election  law  of  the  state  is 
not  applicable  where  it  is  in  conflict  with  the  mode  pointed 
out  in  the  ordinance^  and  that  the  provisions  of  the  ordinance 
control  unless  they  are  in  conflict  with  some  of  the  provisions  of 
the  general  law.  It  follows  that  the  statutory  provisions  requir- 
ing the  city  to  fix  by  its  ordinance  the  manner  of  holding  the 
election,  and  the  voting  for  and  against  it,  is  the  rule  by  which 
the  voters  are  to  act  in  voting  upon  the  question.  This  ordi- 
nance, having  been  passed  by  virtue  of  the  statute  authorizing  it, 
has  the  force  of  a  statute,  and  is  to  be  construed  with  the  same 
effect  as  if  its  terms  had  been  prescribed  by  an  act  of  the  legisla- 
ture. 

It  is  urged  by  the  appellant  that  the  manner  of  voting  which 
was  prescribed  in  the  ordinance  calling  the  election  was  manda- 
tory upon  the  voters,  and  that  as  this  manner  was  not  observed 
the  election  was  invalid.  Whether  the  forms  prescribed  for  hold- 
ing an  election  are  mandatory  or  directory,  and  whether  their 
observance  is  essential  to  the  validity  of  the  election,  depends 
upon  the  character  of  the  acts  prescribed.  In  Tebbe  v.  Smith,  108 
Cal.  101,  Mr.  Justice  Henshaw  stated  the  rule  as  follows :  'T[t  is 
the  rule  that  mandatory  provisions  for  the  holding  of  an  election 
must  be  followed,  or  the  failure  will  vitiate  it,  while  the  departue 
from  the  terms  of  a  directory  provision  will  not  render  it  void,  in 
the  absence  of  a  further  showing  that  the  result  of  the  election 
has  been  changed,  or  the  rights  of  the  voters  injuriously  affected 
thereby;  but  the  rule  as  to  directory  provisions  applies  only  to 
minor  and  unsubstantial  departures  therefrom.  There  may  be 
such  radical  omissions  and  failures  to  comply  with  the  essential 
terras  of  a  directory  provision  as  will  lead  to  the  conclusive  pre- 
sumption that  the  injury  must  have  followed.'*  In  Kirk  r. 
Rhoades,  46  Cal.  398,  it  was  held  that,  if  the  requirements  of  the 
statute  which  it  is  within  the  power  of  the  elector  to  control  are 
willfully  disregarded,  his  vote  should  be  rejected;  and  in  Lay  v. 
Parsons,  104  Cal.  661,  it  was  held  that  the  specific  directions  to 
the  voter  as  to  the  mode  in  which  he  shall  mark  his  ballot  are 
mandatory  and  cannot  be  disregarded.  In  the  absence  of  any  di- 
rection, the  manner  in  which  the  voter  is  to  indicate  his  wish 
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may  be  immaterial,  so  long  as  his  wish  can  be  ascertained ;  but 
when  the  mode  of  its  indication  has  been  prescribed  by  authority 
of  law,  the  form  becomes  a  matter  of  substance,  and  courts  are 
not  authorized  to  say  that  it  may  be  disregarded,  and  that  the 
wish  of  the  Toter  may  be  determined  by  conjecture.  Whatever 
the  statute  requires  the  form  to  be  is  mandatory.  In  the  present 
case^  it  may  be  a  reasonable  conjecture  that  the  votes  cast  in  the 
above  form  were  intended  to  be  in  favor  of  the  issuance  of  the 
bonds^  but  it  is  still  only  a  matter  of  conjecture.  If  the  voters 
had  drawn  a  line  through  the  "yes/'  it  might  be  supposed  that 
they  intended  to  vote  against  their  issuance,  but  if,  instead  of 
drawing  a  line  through  the  "yes,''  they  had  stamped  an  "X"  di- 
rectly upon  it,  it  would  be  uncertain  whether  they  intended  in 
this  mode  to  indicate  an  affirmative  vote,  or  to  have  it  counted  as 
a  negative.  It  is  equally  a  matter  of  conjecture,though,  perhaps, 
with  less  uncertainty,  where  the  "X"  has  been  placed  at  the  side 
of  the  "yes"  rather  than  upon  it.  Let  it  be  supposed  that,  with 
the  direction  which  was  given  in  the  ordinance  for  the  mode  of 
voting,  five  hundred  ballots  had  been  cast,  of  which  one  hundred 
were  marked  in  this  mode,one  hundred  with  a  line  drawn  through 
the  "yes,*'  one  hundred  with  the  line  drawn  through  the  "no," 
one  hundred  with  the  "X"  stamped  upon  the  "yes,"  and  one 
hundred  with  the  words  "for  the  bonds"  written  upon  the  ticket. 
Could  it  be  said  that  the  board  would  be  authorized  to  declare 
that  the  election  had  resulted  in  favor  of  the  issuance  of  the 
bonds,  or  that  there  was  anything  more  than  conjecture  as  to  the 
wishes  of  the  voters?  The  only  safe  rule  is  to  hold  the  specific 
directions  to  be  mandatory,  and  that  the  manifest  disregard  of 
them  by  the  voter  renders  his  vote  nugatory.  The  notice  which 
was  printed  upon  the  tickets  that  were  used  by  the  voters,  "To 
vote  for  or  against  a  proposition,  stamp  an  *X'  in  the  square  at 
the  right,"  was  unauthorized  and  gave  to  the  voters  no  right  to 
disregard  the  manner  of  voting  which  was  directed  by  the  ordi- 
nance calling  the  election.  That  direction  in  the  ordinance  was 
clear  and  unambiguous,  and  it  must  be  held  that,  as  it  was  dis- 
regarded, the  election  was  invalid. 

3.  It  was  not  necessary  that  the  alternative  of  making  the  in- 
terest payable  annually  or  semi-annually  should  be  submitted  to 
the  voters.     Section  3  of  the  act  requires  the  legislative  body, 
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after  the  ordinance  has  been  published  two  weeks^  to  publish  a 
''notice  of  such  special  election,  the  purpose  for  which  the  indebt- 
edness is  to  be  incurred,  the  number  and  character  of  the  bonds 
to  be  issued,  the  rate  of  interest  to  be  paid,  and  the  amount  of 
the  tax  levy  to  be  made  for  the  payment  thereof ;  but  makes  no 
requirement  with  reference  to  the  publication  of  the  times  at 
which  the  interest  is  payable.  The  indebtedness  cannot  be  in- 
curred without  the  assent  of  two-thirds  of  the  qualified  electors 
of  the  city  voting  at  an  election  for  that  purpose  (Const.,art.  XI, 
sec.  18) ;  but  it  is  not  requisite  under  this  provision,  or  the  afore- 
said statute,  that  the  voters  shall  determine  in  the  first  instance 
whether  the  interest  shall  be  paid  annually  or  semi-annually. 
The  amount  of  the  bonds  and  the  rate  of  interest  constitute 
the  indebtedness  proposed  to  be  incurred,  and  upon  which  the 
voters  are  to  exercise  their  wishes ;  but,  as  the  city  council  is  to 
determine  in  the  first  instance  the  rate  of  interest  which  the 
bonds  are  to  bear,  it  may  also  in  the  first  instance  determine 
whether  the  interest  shall  be  payable  annually  or  semi-annually. 
Its  determination  upon  this  point  may  be  stated  in  the  propo- 
sition to  the  voters  as  readily  as  the  rate  of  interest.  The  ordi- 
nance herein  stated  in  sufficient  terms  that  the  interest  was  to  ' 
paid  annually. 

The  judgment  is  reversed. 

Henshaw,  J.,  Temple,  J.,  6aroutte,J.,  McParland,  J.,  and  Van 
Fleet,  J.,  concurred. 

BEATTY,  C.  J.,  concurring. — I  concur.  This  case  certainly 
reverses  one  point  decided  in  Skinner  v,  Santa  Rosa,  107  Cal. 
465.  But  although  the  point  was  involved  in  that  case,  it  was 
not  essential  to  the  conclusion  reached,  which  was  fully  sustained 
upon  other  grounds.  And  since  the  decision  of  that  point  can- 
not have  given  rise  to  any  claim  of  vested  right,  it  ought  to  be  set 
aside  if  erroneous.  A  comparison  of  the  act  of  March  1,  1893, 
amending  the  act  of  March  16,  1893  (Stats.  1893,p.59),withthe 
act  here  in  question,  which  was  passed  on  the  same  day,  is  con- 
clusive as  to  the  sense  in  which  that  legislature  used  the  expres- 
sioh"payable  in  gold  coin  or  lawful  money  of  the  United  States." 
The  same  phrase  must  mean  the  same  tiling  in  both  acts,  and  the 
former  act  shows  clearly  that  the  bonds  were  to  be  made  payable 
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specifically  in  gold  coin  or  specifically  in  lawful  money,  and  not 
in  either  at  the  option  of  the  municipality. 

This  construction  also  accords  witti  the  objects  of  the  amend- 
ment, which,  as  shown  by  Justice  Harrison,  would  have  been  de- 
feated by  any  other  construction. 


tOrim.  No.  392.     In  Bank.— January  18,  1898.] 

Ex  Parte  ROSA  QUEIROLO  on  Habeas  Corpus. 

DivoBGE — Custody  of  Childben — ^Modification  of  Dbcbeb — Appeal  — 
Stat  op  Pboceedings — Contempt — Void  Obdebs — ^Habeas  Cobpus. 
An  appeal  from  an  order  modifying  a  decree  of  divorce,  so  as  to 
award  to  the  father  the  custody  of  the  minor  children,  which  by 
the  original  decree  were  awarded  to  the  custody  of  their  mother, 
suspends  and  stays  all  proceedings,  under  the  modifying  order; 
and  orders  made  pending  such  appeal,  directing  the  mother  to  de- 
liver the  custody  of  the  children  to  the  father,  and  punishing  her  for 
contempt  for  refusal  to  obey  such  direction,  are  without  jurisdic* 
tion  and  void,  and  she  will  be  discharged  from  imlawful  imprison- 
ment therefor,  upon  habeas  corpus. 

Id. — Statutoby  Constbuction — Effect  of  Appeal  pbom  Judoment. — 
The  effect  of  an  appeal  from  a  judgment  is  purely  a  matter  of  stat- 
utory regulation,  to  be  determined  by  a  construction  of  the  statute 
under  which  the  appeal  is  taken,  and«  when  its  terms  are  clear  and 
imambiguous,  the  coiu^  is  concluded  thereby,  and  its  function  is 
simply  to  enforce  the  statute,  without  regard  to  supposed  evil  con- 
sequences resulting  therefrom. 

WRIT  of  habeas  corpus  to  the  sheriff  of  the  City  and  County 
of  San  Francisco,  to  test  the  validity  of  an  order  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco,  imprisoning 
petitioner  for  contempt  of  court.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
James  A.  Devoto,  and  F.  D.  Brandon,  for  Petitioner. 

VAN"  FLEET,J. — Application  for  discharge  on  habeas  corpus. 
By  the  decree  of  divorce  between  petitioner  and  her  husband  the 
court  awarded  her  the  custody  of  the  three  minor  children  of 
the  marriage;  subsequently,  the  court  modified  its  decree  by 
awarding  the  custody  of  the  children  to  the  father.    From  the 
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decree  as  thus  modified  petitioner  took  an  appeal  to  this  conrty 
which  appeal  is  still  pending.  After  the  perfecting  of  said  ap- 
peal by  the  petitioner,  the  court  below  made  an  order  directing 
her  to  make  immediate  delivery  of  the  children  to  the  father;  and 
upon  her  failure  to  comply  adjudged  her  guilty  of  contempt,  and 
committed  her  to  the  county  jail,  there  to  remain  until  she  shall 
have  complied  with  such  order.  Petitioner  asks  to  be  discharged, 
contending  that  the  entire  contempt  proceeding  and  order  there- 
in is  void  for  want  of  power  in  the  court  to  proceed  in  the  prem- 
ises pending  her  appeal,  and  this  contention  must  be  upheld. 
That  the  order  modifiying  the  decree  was  one  from  which  an  ap- 
peal lies  to  this  court  is  admitted,  and  that  the  appeal  was  prop- 
erly perfected  is  not  denied.  Section  949  of  the  Code  of  Civil 
Procedure  provides  that  in  cases  not  provided  for  in  certain  other 
sections  (of  which  this  is  one)  the  perfecting  of  the  appeal  in  the 
manner  here  pursued  "stays  proceedings  in  the  court  below  upon 
the  judgment  or  order  appealed  from,*'  except  in  certain  desig- 
nated cases — ^under  which  exceptions  this  case  does  not  fall.  It 
is  obvious,  therefore,  from  the  very  words  of  the  statute,  that 
the  effect  of  the  petitioner's  appeal  was  to  stay  the  hand  of  the 
court  below  in  any  effort  looking  to  the  enforcement  of  said 
modified  decree ;  and  the  case  is  not  to  be  distinguished  in  prin- 
ciple from  the  cases  of  Foster  v.  Superior  Court,  116  Cal.  279, 
Schwarz  v.  Superior  Court,  111  Cal.  106,  Stateler  v.  Superior 
Court,  107  Cal.  536,  Buggies  v.  Superior  Court,  103  Cal.  12o,and 
numerous  other  cases  decided  by  this  court,  wherein  it  is  held 
that  the  effect  of  the  appeal  in  instances  of  this  character  is  to 
remove  the  subject  matter  of  the  adjudication  from  the  jurisdic- 
tion of  the  court  below  pending  the  appeal,  and  suspend  the 
power  of  that  court  to  enforce  its  order  or  judgment  untU  the 
appeal  is  determined.  This  being  so,  the  coercive  measures 
adopted  by  the  superior  court  in  this  instance  to  enforce  its  de- 
cree were  in  excess  of  its  power,  and  simply  void;  and  the  im- 
prisonment of  petitioner  in  pursuance  thereof  is  without  author- 
ity of  law. 

With  the  supposed  evil  consequences,  suggested  by  respondent, 
as  possibly  flowing  from  this  conclusion,  the  court  may  not  con- 
cern itself  in  an  instance  such  as  this.  The  effect  of  an  appeal 
from  the  judgment,  as  suggested  in  Foster  v.  Superior  Coturt,  sur 
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pra,  is  purely  a  matter  of  statutory  regulation,  to  be  determined 
by  a  construction  of  the  statute  under  which  the  appeal  is  taken^ 
and  by  the  terms  of  which,  when  clear  and  unambiguous,  we  are 
concluded.  It  is  for  the  legislature  to  make  the  law.  Our  func- 
tion is  simply  to  enforce  it. 
The  petitioner  is  discharged. 

Harrison,  J.,  Garoutte,  J.,  Henshaw,  J.,  McFarland,  J.,  Beat- 
ty,  C.  J.,  and  Temple,  J.,  concurred. 


[S.  F.  No.  493.    Department  One.— nFanuary  20,  1898.] 

JOSEPH  KENNEDY,  Appellant,  v.  JAMES  B.  CHASE  et  al., 
Respondents. 

Negugengb — Ck)BBESPONDmo  DuTT — Injubt  to  PuLnrmr — NoiruABiZr 
ITT  OF  DEFEzn>ANT8 — NoNSLTT. — There  can  be  no  negligence,  with- 
out the  existence  of  a  corresponding  duty  upon  the  part  of  the  per- 
sons against  whom  the  negligence  is  charged;  and  there  can  be  no 
liability  of  defendants  for  an  injury  to  the  plaintiff  where,  under  the 
circumstances  shown,  it  is  clear  that  defendants  were  under  no  legal 
duty  or  obligation  to  protect  plaintiff  from  the  injury  he  recelYed; 
and,  where  the  evidence  for  the  plaintiff  discloses  that  no  such  du^ 
existed,  the  plaintiff  is  properly  nonsuited  for  want  of  proof  of 
negligence  of  the  defendants. 

Id. — ^Mabteb  and  Servant — Safe  Plage  fob  Wobk — Extent  of  Duty 
OF  Mabteb — Pbivate  Excdbsion  of  Sebvant. — The  duty  of  a  mas- 
ter to  furnish  his  servant  with  a  reasonably  safe  place  in  which  to 
work  is  limited  to  the  premises  where  the  employee  is  required  to 
be  for  the  purposes  of  his  employment,  and  does  not  extend  to  his 
protection  while  upon  private  excursions  outside  of  those  limits, 
taken  solely  upon  his  own  account. 

Id. — ^Employment  of  Sebvant  upon  Lighteb — ^Pbivate  Excubsion  to 
Vessel— Injubt  m  Hatchway — Nonliability  of  Mabteb. — ^Where 
the  servant's  place  of  employment  was  upon  a  lighter,  from  which 
a  vessel  was  being  loaded,  and  his  work  consisted  in  shoveling  ballast 
from  the  deck  of  the  lighter  onto  a  staging  erected  outside  of  the  ves' 
sel,  and  the  servant  made  a  private  excursion  upon  the  deck  of  the 
vessel,  upon  his  own  account  and  for  his  own  convenience,  to  place 
his  coat  upon  a  main  hatchway  unnecessarily  remote  from  the  place 
of  his  employment,  and,  upon  resuming  his  coat  after  quitting  work, 
fell  into  a  smaller  hatchway  on  the  deck  which  was  outside  the  limits 
of  his  employment,  and  was  injured  by  the  fall,  the  master  owed  no 
duty  to  protect  him  against  such  injury,  and  cannot  be  held  liable 
therefor. 
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Id. — Voluntary  Entry  upon  Vessel  out  or  Scope  of  Employment- 
Licensee  AT  SUFFERANGB — NONUABILTTT  OF  OWNERS  OF  VeSSEU— 
The  plaintiff,  in  going  about  upon  the  yesael  without  the  permissioo 
or  invitation  of  the  owners  or  master  thereof,  and  outside  the  scope 
of  his  employment  in  loading  the  vessel  was  a  mere  licensee  at  suf- 
ferance, and  the  owners  of  the  vessel  owed  him  no  duty  to  protect 
him  against  injury  in  a  part  of  the  vessel  where  he  was  neither  in- 
vited nor  expected  to  go;  but  the  extent  of  the  liability  assumed  b; 
the  owners  of  the  vessel  was  that  their  decks  should  be  reasonably 
safe  where  the  plaintiff  was  required  by  his  employment  to  traverse, 
them  and  not  elsewhere. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    A.  A.  Sanderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Beddy,  Campbell  &  Metson,  for  Appellant. 

Joseph  Mee,  and  B.  Percy  Wright^  for  Bespondent  James  B. 
Chase. 

T.  M.  Osmont,  for  Bespondents  George  Plummer  and  Others, 
Owners  of  the  Ship  "John  A.  Briggs/^ 

VAN"  FLEET  J. — Appeal  by  plaintiff  from  a  judgment  of 
nonsuit.  The  complaint  alleged  that  plaintiff  was  employed  by 
defendants  as  a  stevedore  to  assist  in  placing  ballast  in  the  ship 
"John  A.  Briggs'^;  that  defendants  negligently  and  carelessly 
left  open  and  unguarded  a  certain  trimming  hatch,  in  a  dark  and 
dangerous  place  on  the  freight  deck  of  said  ship,  where  plain- 
tiff, "in  performing  his  duties  as  such  steyedore,and  in  the  course 
of  his  employment,  was  compelled  to  go";  that  plaintiff,  whUe 
in  the  performance  of  his  duties,  fell  through  said  hatchway  and 
suffered  the  injury  complained  of.  It  was  alleged  that  the  de- 
fendant Chase,  was  a  master  stevedore,and  that  the  other  defend- 
ants were  the  owners  of  the  vessel. 

The  evidence,  an  understanding  of  which  will  be  facilitated  by 
reference  to  the  accompanying  diagram^  tended  to  show  these 
facts: 
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The  defendant  Chase  was  employed  as  master  stevedore  to  put 
ballast  in  the  after  part  of  the  ship  mentioned,  which  was  lying 
at  the  wharf  in  the  port  of  San  Francisco  and  was  engaged  in  that 
task.  The  work  was  being  accomplished  by  bringing  the  ballast 
material  on  a  lighter  alongside  the  vessel  to  the  point  marked 
'^port  hole,"  shoveling  it  from  the  lighter  onto  a  staging  erected 
on  the  outside  of  the  ship,  between  the  lighter  deck  and  the  port 
hole,  and  from  thence  through  the  port  hole  onto  the  freight 
deck,  where  it  was  taken  and  dropped  through  the  hatchways 
into  the  hold  of  the  ship.  On  the  day  in  question  plaintiff  was 
employed  by  the  foreman  of  defendant  Chase,  as  a  laborer,  to 
assist  in  putting  in  the  ballast,  his  work  being  confined  to  the 
lighter,  and  consisting  (in  company  with  several  fellow  laborers) 
in  shoveling  ballast  from  the  deck  of  the  lighter  onto  the  staging. 

The  mode  of  ingress  and  egress  for  the  men  to  and  from  their 
work  was  by  means  of  a  plank  from  the  dock  to  the  main  deck ; 
by  a  ladder  down  the  "after  hatch,"  as  shown  on  the  diagram,  to 
the  freight  deck,  and  thence,  for  those  working  on  the  lighter 
and  staging,  from  the  after  hatch  through  the  port  hole. 

Plaintiff  went  to  work  about  1  o'clock  in  the  afternoon.  On 
reaching  the  freight  deck,  instead  of  going  direct  to  the  port 
hole,  he,  without  direction  or  request  from  anyone,  walked  for- 
ward to  the  point  marked  "main  hatch,"  and  left  his  coat  on  the 
coaming  of  that  hatch,  at  "Y" ;  on  quitting  work  at  6  o'clock  in 
the  evening  plaintiff  returned  through  the  port  hole,  went  again 
to  the  main  hatch,  secured  his  coat  and  started,  as  he  testified, 
by  a  direct  course  from  that  point  to  the  ladder  at  the  after  hatch 
to  go  ashore,  but  on  his  way,  in  some  manner  not  made  entirely 
clear,  managed  to  walk  into  the  trimming  hatch,  marked  "A," 
fell  through  into  the  hold  and  was  injured. 

When  plaintiff  went  to  work  it  was  light  between  decks^  but 
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at  the  hour  of  quitting  it  was  quite  dark,  but  for  the  light  afford- 
ed by  a  couple  of  candles ;  and  as  to  the  sufficiency  of  this  to  en- 
able one  to  see  his  way  clearly  there  is  some  conflict — several  of 
the  men  who  were  preparing  at  the  time  to  leave  the  vessel  testi- 
fying that  they  could  see  the  hatchway  through  which  plaintiff 
fell,  and  warned  plaintiff  to  look  out  for  it,  but  plaintiff  testify- 
ing that  he  could  not  see  it,  and  heard  no  warning  until  he  was 
falling.  It  did  appear,  however,  without  conflict  that  there  was 
a  candle  held  near  the  after  hatch  to  light  the  way  out. 

The  trimming  hatch  in  question,  like  the  others  of  its  kind 
shown  on  the  diagram,  was  a  small  hatchway  used  for  putting  in 
and  trimming  ballast ;  it  was  flush  with  the  deck,  without  coam- 
ing, and  had,  like  the  others^  been  open  all  the  afternoon,  al- 
though it  had  not  been  used  that  day,  as  a  part  of  the  cargo  of 
coal  which  yet  remained  in  the  forward  part  of  the  hold  lay  too 
near  it ;  for  this  reason  the  ballast  put  in  that  afternoon  had  been 
put  through  hatches  '^B*'  and  "ly*  only. 

In  substantial  effect  this  was  the  showing  made  by  plaintiff's 
evidence.  It  may  be  added  that  there  was  some  slight  discrep- 
ancy between  the  testimony  of  the  plaintiff  and  that  of  his  other 
witnesses  as  to  the  correctness  of  the  diagram  referred  to,  particu- 
larly as  to  the  location  of  the  port  hole  at  which  the  lighter  lay — 
the  plaintiff  being  inclined  to  locate  it  about  equidistant  be- 
tween the  main  and  after  hatches;  but,  if  the  fact  be  material, 
his  testimony  shows  such  uncertainty  and  apparent  confusion 
in  this,  and  one  or  two  other  respects  relative  to  the  situation  of 
physical  objects  on  the  deck,  and  is  so  entirely  overborne  by  the 
testimony  of  all  his  other  witnesses  on  the  subject,  that  it  may 
be  said  to  appear  without  substantial  conflict  that  the  diagram 
correctly  shows,  approximately,  the  relative  positions  of  the  vari- 
ous objects  designated  thereon,  including  the  port  hole. 

This  evidence  shows  no  negligence  on  the  part  of  defendant, 
and  the  nonsuit  was  properly  granted  on  that  ground.  There 
cannot  be  neglect  without  the  existence  of  a  corresponding  duty, 
and  under  the  circumstances  shown  it  is  clear  that  defendants 
were  under  no  legal  duty  or  obligation  to  protect  plaintiff  from 
the  injury  he  received.  While  an  employer  is  required  to  fur- 
nish his  servant  with  a  reasonably  safe  place  in  which  to  work, 
this  duty  is  limited  to  the  premises  where  the  employer  is  re- 
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quired,  for  the  purposes  of  his  employment,  to  be;  it  does  not 
extend  to  his  protection  while  upon  private  excursions  outside 
of  those  limits,  taken  solely  on  his  own  account.  Plaintiffs 
work  was  upon  the  lighter,  and  it  may  be  conceded  that  he  had 
a  right  of  safe  ingress  thereto  and  egress  therefrom;  but  in  go- 
ing forward  to  the  main  hatch  plaintiff  was  not  within  the 
reasonable  exercise  of  any  right  which  he  had  on  board  the  ship 
by  reason  of  his  employment.  Conceding  his  privilege,  as  in- 
cident to  his  employment,  to  remove  and  deposit  his  coat  while 
working,  and  to  be  protected  while  in  the  reasonable  exercise  of 
such  right,  it  was  neither  reasonable  nor  necessary  to  select  for 
the  purpose  a  point  so  remote  from  his  work.  He  had  as  well 
-chosen  to  hang  his  coat  in  the  rigging,  or  at  the  yard  arm.  ^"0 
reason  appears  why  he  could  not,  like  others  of  his  fellow  labor- 
ers, have  laid  the  garment  on  the  lighter,  or  in  some  place  more 
convenient  to  the  place  of  his  employment,  or  the  point  of  de- 
parture from  the  ship.  His  duty  required  him  to  leave  the  ship 
by  as  direct  a  route  as  practicable;  he  had  no  general  right  on 
board,  but  solely  a  right  for  the  purposes  of  his  special  employ- 
ment. In  going  where  he  did  he  not  only  went  entirely  out  of 
his  way,  but  was  in  pursuit  of  an  object  relating  solely  to  his 
own  personal  convenience;  and  while  perhaps,  not  in  strictness 
A  trespasser,  he  was  at  best  but  a  mere  licensee  at  sufferance,  to 
whom  the  defendants  at  the  time  owed  no  duty. 

An  employee  who  leaves  that  portion  of  his  master's  premises 
where  his  duties  require  him  to  be,  and  goes  about  to  his  own 
convenience,  becomes  a  licensee.  (Wright  v,  Rawson,  52  Iowa, 
329 ;  35  Am.  Eep.  275 ;  Pfeiffer  v.  Ringler,  12  Daly,  437.)  The 
same  dostrine  is  recognized  in  Kaujfman  v,  Maier^  94  Cal.  269, 
278. 

It  is  conceded  that  the  evidence  does  not  show  any  employ- 
ment of  plaintiff  by  the  owners  of  the  vessel,  but  it  is  claimed 
that,  plaintiff  being  lawfully  upon  the  ship,  it  was  duty  of 
the  owners,  for  a  neglect  of  which  they  are  responsible,  not  to 
leave  unguarded  holes  upon  the  deck — ^upon  the  principle  that 
the  owner  of  premises  is  responsible  to  one  coming  thereon,  by 
his  invitation,  for  injury  occasioned  by  their  unsafe  condition, 
and  from  a  cause  which  could  have  been  avoided  by  reasonable 
€are. 

CXIX.  Cal.— 41 


642  Kennedy  v.  Chase.  [119  CaL 

But  this  principle,  like  that  governing  the  responsibility  of  an 
employer,  has  its  limitations.  The  duty  of  tjie  owner  in  such 
a  case  has  relation  to  the  object  for  which  the  right  of  entry  is 
extended,  and  is  limited  to  responsibility  for  the  condition  of  that 
portion  of  the  premises  required  for  the  purposes  of  the  visit; 
it  does  not  impose  liability  for  the  want  of  safety  at  a  point 
without  those  limits,  and  where  the  injured  party  was  neither 
invited  nor  expected  to  go.  (1  Thompson  on  Negligence,  c 
7,  p.  308;  Zoebisch  v.  Tarbell,  10  Allen,  385;  87  Am.  Dec.  660; 
Murray  v,  McLean,  57  111.  378;  Schmidt  v,  Bauer,  80  Cal.  565.) 

When  the  defendant  owners  permitted  the  plaintiff  to  go 
aboard  the  ship  for  a  specific  purpose,  they  did  not  give  him  the 
right,  by  implication  or  otherwise,  to  roam  at  will  over  their 
vessel  for  his  own  purposes.  They  undertook  that  their  decks 
should  be  reasonably  safe  where  plaintiff  was  required  by  his 
employment  to  traverse  them,  but  not  elsewhere. 

"We  have  found  no  support  for  any  rule,"  says  Mr.  Thomp- 
son, in  speaking  of  the  rights  of  trespassers  or  mere  licensees, 
'Vhich  would  protect  those  who  go  where  they  are  not  invited, 
but  merely  with  express  or  tacit  permission,  from  curiosity  or 
motives  of  private  convenience,  in  no  way  connected  with  busi- 
ness or  their  relations  with  the  occupant."  (1  Thompson  on 
Xegligence,  303.  See,  also,  Redigan  V.  Boston  etc,  R.  R,  Co., 
156  Mass.  44,  47;  31  Am.  St.  Eep.  520,  and  cases  there  cited.) 

The  circumstances  clearly  distinguish  this  case  from  those  re- 
lied upon  by  appellant  In  all  those  cases  it  will  be  found  that 
the  injury  was  received  while  the  party  was  engaged  in  the  per- 
formance of  his  work,  or  in  a  place  where  he  had  a  right  at  the 
time  for  the  purpose  of  his  employment  to  be. 

Judgment  affirmed. 

Harrison,  J.,  and  Beatty,  C.  J.,  concurred. 
Hearing  in  Bank  denied* 
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[S.  F.  No.  523.    Department  One.— January  20,  1898.] 

ASA  PISK,  Eespondent,  v.  E.  J.  CASEY,  Administrator,  etc.. 

Appellant. 

FOBBCLOBUBB  01*  MOBTGAGB— C!ONV£YANCE — DEFENSE— ClAIH  OF  OWNEA- 
SHIP  BT  MOBTOAOEE — ^REFUSAL  TO  AOCEPT  OfFEB  OF  PATICBNT — BuBr 

DEN  OF  Pboof — Finding — Conflict  of  Evidence. — In  an  action  to 
foreclose  a  mortgage,  made  in  the  form  of  a  convejance  to  secure 
a  note  of  the  defendant,  where  the  defendant  pleaded  ajB  a  defense 
that  after  the  maturity  of  the  note  he  applied  to  the  plaintiff  to  as- 
certain the  amount  due  thereon,  for  the  purpose  of  paying  the  same, 
and  having  the  property  discharged  from  the  lien  of  the  mortgage, 
and  that  upon  such  application  the  plaintiff  claimed  to  be  the  owner 
of  the  property,  and  refused  to  entertain  any  offer  from  the  defend- 
ant to  pay  off  and  discharge  the  mortgage,  the  burden  is  upon  the 
defendant  to  establish  such  defense  to  the  satisfaction  of  the  court 
by  a  preponderance  of  evidence,  and  where  the  evidence  is  conflicting 
as  to  what  occurred  between  the  parties,  and  the  court  finds  that  the 
plaintiff  did  not  make  the  claim  and  refusal  alleged,  a  judgment  for 
the  plaintiff  will  not  be  disturbed  upon  appeal. 

Id. — ^Abgumentattvb  Pleading — Offeb  of  Patkent. — ^The  answer 
should  not  allege  an  offer  of  payment  argumentatively  by  a  mere 
allegation  of  refusal,  but  it  is  incumbent  on  the  defendant,  if  he 
would  claim  that  the  plaintiff  waa  not  entitled  to  interest  after  such 
offer  and  refusal,  to  allege  such  defense  with  definiteness,  and  to 
prove  that  it  is  well  founded 

Id. — Finding  not  Controli£d  by  Obal  Declabation  of  Judgi&— Affi- 
davits NOT  Pebmissiblb  TO  Impeach  Finding. — ^The  finding  of  the 
court  that  plaintiff  did  not  claim  to  be  the  owner  of  the  property, 
and  did  not  refuse  to  entertain  any  offer  from  the  defendant  to  pay 
off  and  discharge  the  mortgage,  is  not  controlled  by  an  oral  declar- 
ation of  the  judge,  made  at  the  time  of  announcing  the  decision  for 
the  plaintiff,  that  he  believed  the  testimony  of  defendant's  witnesses 
concerning  the  interview;  nor  can  the  finding  of  the  court  be  im- 
peached by  affidavits  of  what  occurred  when  the  decision  was  an* 
notmced. 

Id. — ^Amendment  of  Answeb — Insufficient  Defense — ^Pabol  Agbee- 
MENT  TO  Pat  Taxes  on  Mobtgagb — Evidence — ^Vabiance  of  Wbit- 
TEN  AoBEBMSNT  FOB  Intebest. — ^The  court  may  properly  refuse  to 
allow  an  amendment  to  the  answer  which  sets  forth  an  insufficient 
defense,  by  alleging  that  at  the  time  when  the  promissory  note  was 
made,  which  was  secured  by  the  conveyance  of  the  defendant's  land 
to  the  plaintiff,  it  was  orally  agreed  between  them  that  defendant 
should  pay  all  taxes  assessed  on  the  land,  including  the  taxes  on  the 
mortgage,  the  object  of  evidence  of  such  parol  agreement  being  to 
vary  and  destroy  the  written  agreement  for  interest  contained  in  the 
note,  which  could  not  be  varied  by  proof  of  the  averment  of  such 
parol  agreement;  and  it  is  immaterial  that  the  mortgage  existed  by 
virtue  of  a  parol  agreement  that  the  deed  should  be  given  as  secur- 
ity for  the  debt. 
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Id.— EviDEiTCB— -WrixiNGiTiss  TO  Pat  Note.— The  court  properly  refused 
to  allow  the  defendant  to  testify  that  he  was  willing  to  paj  the 
note  or  that  he  communicated  such  willingneu  to  the  plaintff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tiie  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.    Charies  W.  Slack,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt^  and  in  its 
opinion  rendered  upon  the  former  appeal,  reported  in  36  Pac 
£ep.  668. 

T.  Z.  Blakeman,  and  Benjamin  Healey,  for  Appellant 
Daniel  Titus^  for  Bespondent. 

HARBISON,  J. — Action  for  the  foreclosure  of  a  mortgage. 
The  facts  are  stated  in  the  opinion  rendered  upon  a  former 
appeal.  (Fisk  v.  Casey,  36  Pac.  Bep.  668.)  To  a  complaint 
in  the  usual  form,  the  defendant  alleges  that  after  the  ma- 
turity of  the  note  he  applied  to  the  plaintiff  to  ascertain  the 
amount  due  thereon  for  the  purpose  of  paying  the  same  and 
having  the  property  discharged  from  the  lien  of  the  mortgage, 
and  that  upon  such  application  the  plaintiff  "claimed  to  be  the 
owner  of  the  property,  and  refused  to  entertain  any  offer  from 
the  defendant  to  pay  off  and  discharge  said  mortgage/'  The 
court  found  against  the  portion  of  the  averment  thus  quoted, 
and  rendered  judgment  in  favor  of  the  plaintiff. 

The  defense  thus  pleaded  was  an  affirmative  one  on  the  part 
of  the  defendant,  to  be  established  to  the  satisfaction  of  the 
court  by  a  perponderance  of  evidence,  but  the  testimnoy  of  what 
occurred  at  the  interview  between  the  plaintiff  and  defendant, 
which  was  offered  upon  this  issue,  was  conflicting,  and  the  find- 
ing upon  this  conflict  of  evidence  must  be  accepted  as  conclusive. 
It  must  be  also  noted  that  the  defendant  does  not  allege  that 
he  made  any  offer  of  payment,  except  argumentatively,  and 
whether  such  offer  was  made  is  only  to  be  inferred  from  his 
averment  that  the  plaintiff  ^'refused  to  entertain"  an  offer.  It 
was  incumbent  upon  him,  if  he  would  claim  that  the  plaintiff 
was  not  entitled  to  interest  upon  the  note  or  to  a  foreclosure  of 
the  mortgage,  not  only  to  plead  such  defense  with  definiteness, 
but  also  to  introduce  evidence  that  would  fully  satisfy  the  court 
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that  his  defense  was  well  founded.  The  claim  that  an  offer  of 
payment  was  execused  by  the  plaintiff's  claim  to  be  the  owner 
of  the  property,  and  his  refusal  to  entertain  such  offer,  is  an- 
swered by  the  finding  that  the  plaintiff  did  not  make  such  claim 
or  refusal. 

The  finding  of  the  court  is  not  impaired  by  showing  that  at 
the  time  the  judge  announced  his  decision  he  stated,  in  answer 
to  an  inquiry  by  the  attorney  for  the  defendant  in  reference  to 
the  conflict  of  testimony,  that  he  believed  the  testimony  of  de- 
fendant's witnesses  concerning  the  interview.  No  particular 
portion  of  this  interview  was  called  to  his  attention,  and  the 
decision  itself  would  indicate  that  he  did  not  entirely  disregard 
the  testimony  of  the  plaintiff.  The  court,  moreover,  was  not 
concluded  by  such  statement  from  subsequently  making  a  find- 
ing contrary  thereto,  nor  can  its  finding  be  impeached  by  affida- 
vits of  what  occurred  at  the  time  the  decision  was  announced. 

The  defendant  also  assigns  as  error  the  refusal  of  the  court 
to  allow  him  to  amend  his  answer  by  alleging  as  a  separate  de- 
fense that  at  the  time  the  promissory  note  was  made  it  was 
verbally  agreed  between  the  plaintiff  and  the  maker  that  the 
maker  should  pay  all  taxes  thereafter  to  be  assessed  upon  the 
land,  including  the  taxes  upon  the  mortgage.  The  court  did 
not  err  in  refusing  to  allow  this  amendment,  inasmuch  as  proof 
of  this  fact  would  have  constituted  no  defense  to  the  action. 
The  promissory  note  was  a  written  agreement  to  pay  interest, 
which,  under  the  authority  of  Daw  v.  Niles,  104  Cal.  106,  could 
not  be  varied  by  the  proof  of  this  averment.  It  is  immaterial 
whether  the  mortgage  existed  by  virtue  of  a  written  instrument 
or  by  a  parol  agreement  that  the  deed  should  be  given  as  security 
for  the  debt.  The  object  of  introducing  such  parol  evidence 
was  to  destroy  the  written  agreement  to  pay  interest,  which  is 
contained  in  the  note. 

The  court  properly  refused  to  allow  the  defendant  to  testify 
that  he  was  "willing''  to  pay  the  note,  or  that  he  communicated 
his  willingness  to  the  plaintiff. 

Judgment  and  order  are  affirmed. 

Van  Meet,  J.,  and  Beatty,  C.  J.,  concurred. 
Hearing  in  Bank  denied. 
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[S.  F.  No.  627.    Department  Two.— January  20,  1898.1 

P.  E.  WILDEB,  Bespondent,  y.  H.  F.  BEEDE,  Appellant 

Action  bob  Deobit — ^Pbooubement  of  Note  bt  Fbaud— AGBSEicEirr  as 
TO  Use  or  Piano^Sutfichnct  or  Complaint — ^Bi^gission. —  In 
an  action  for  deceit,  a  complaint  alleging,  in  substance,  that  defend- 
ant, through  his  agent  obtained  permission  to  place  a  piano  of  latest 
pattern  in  plaintiff's  house  for  exhibition  to  intending  purchasers 
of  such  instrument,  with  an  agreement  that  plaintiff  mi^t  hare  the 
use  of  it  for  a  year,  with  privilege  of  purchasing  the  same  if  de- 
sired, and  obtained  her  signature  to  a  note  for  four  hundred  doUars. 
payable  in  one  year,  with  interest  at  ten  per  cent  per  annum,  under 
a  trick  and  fraudulent  representation  that  she  was  signing  a  re- 
ceipt for  the  piano  containing  the  terms  of  the  agreement,  and 
that  defendant  delivered  an  old,  womout  instrument  of  no  value, 
whereupon  plaintiff  offered  to  return  the  piano  and  defendant  re- 
fused to  receive  it,  and  negotiated  the  note  to  a  bank,  which  had  re- 
covered judgment  thereon,  which  plaintiff  was  compelled  to  pay, 
states  a  sufficient  cause  of  action  for  the  deceitful  obtaining  of  the 
note  for  which  plaintiff  received  no  consideration  and  which  was 
used  to  her  damage,  and  it  is  not  necessary  to  show  a  rescission  of 
a  sale,  which  did  not  in  fact  exist. 

Id, — Fbaud  of  Assumed  Agent — Adoption  of  Acts — Liabiijt7  of  De- 
ncNDANT. — Where  the  evidence  showed  that  one  assuming  to  be  de- 
fendant's agent  obtained  plaintifl^s  note  fraudulently,  and  that  plain* 
tiff  was  compelled  to  pay  the  same,  and  that  defendant,  who  was  a 
son  of  the  owner  of  the  piano,  and  had  authority  from  her  to  sell 
it  for  two  hundred  and  twenty-five  dollars,  before  the  paper  was 
signed  by  plaintiff  ascertained  that  a  bank  would  discount  plain- 
tiff^s  note,  and  prepared  a  note  payable  to  himself  in  the  sum  of 
four  hundred  dollars,  which  the  assumed  agent  of  defendant  then 
fraudulently  obtained  from  plaintiff  under  the  representation  that 
defendant  was  the  owner  of  the  piano,  and  defendant  then  immedi- 
ately discounted  it  to  the  bank,  and  disposed  of  the  proceeds,  pay- 
ing the  excess  of  price  to  the  assumed  agent,  the  jury  were  at  lib- 
erty to  infer  that  the  defendant  accepted  the  note  as  one  obtained 
by  his  own  agent,  and  if  such  agent  was  self-constituted,  defendant 
having  accepted  the  note  from  him,  knowing  that  it  had  been  ex- 
ecuted in  advance  of  the  delivery  of  the  piano,  and  for  a  sum  largely 
in  excess  of  the  value,  was  put  upon  inquiry  into  the  acts  and  rep- 
resentations by  which  such  agent  had  procured  the  paper,  and,  not 
having  made  such  inquiry,  the  jury  might  find  that  he  meant  to 
take  upon  himself,  without  further  information,  the  risk  of  any  mis- 
conduct by  such  agent,  and  to  adopt  all  his  acts. 

Id. — ^Agbnct  of  Defendant  Immatebial  —  Assumption  of  Chabacteb 
OF  Pbincipai.. — The  fact  that  the  defendant  was  himself  the  agent 
of  his  mother  and  did  not  personally  profit  by  the  fraud  of  his  aa- 
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Bumed  agent  in  obtaining  the  note,  is  immaterial,  he  having  fully 
assumed  in  the  supposed  contract  evidenced  by  the  note  the  character 
of  a  principal,  and  allowed  his  assumed  agent  and  the  bank  to  treat 
him  as  such^  and  intended  that  plaintiff  should  regard  him  in  that 
character. 

Id. — ^PiiAnmxT  not  Estofpbd  bt  Bnx  of  Sale,  and  Delay  not  Injubi- 
OUB  TO  Defendant. — ^The  fact  that  defendant  remitted  a  bill  of 
sale  of  the  piano  executed  by  his  mother  to  the  plaintiff,  and  that 
plaintiff  omitted  for  nine  months  to  insist  on  defendant  removing 
the  piano  from  the  house,  does  not  estop  nor  conclude  the  defendant 
from  disputing  the  sale,  nor  constitute  a  waiver  of  the  fraud,  as 
matter  of  law,  the  defendant  not  having  in  any  way  changed  his 
position  on  account  of  her  delay,  and  she  having  had  the  right,  un- 
der the  terms  of  the  actual  contract,  to  the  use  of  the  piano  for  one 
year. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Contra 
Costa  County^  and  from  an  order  denying  a  new  trial.  Joseph 
P.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

Hartley  &  Abbott,  and  "W.  S.  Tinning,  for  Appellant. 

B.  H.  Latimer,  for  Bespondent. 

BEITT,  C. — 1.  Action  for  deceit.  Verdict  and  judgment  were 
for  plaintiflE.  It  was  in  substance  alleged  in  the  complaint  that 
the  defendant,  acting  by  one  Hutchings,  his  agent,  obtained  per- 
mission from  plaintiff  to  place  in  her  house  a  new  piano  of  latest 
pattern  in  order  that  the  same  might  be  exhibited  to  intending 
purchasers  of  such  instruments  in  the  neighborhood;  in  consid- 
eration of  which  permission  it  was  agreed  that  plaintiff  should 
have  the  use  of  the  piano  for  one  year,  with  the  privilege  of 
purchasing  the  same  within  that  time  if  she  desired  to  do  so. 
That  on  the  solicitation  of  said  agent  plaintiff  signed  a  paper 
which  he  represented  and  which  she  believed  to  be  a  receipt  for 
the  piano  containing  the  terms  of  the  said  agreement.  That 
a  few  days  later  Hutchings  set  up  in  the  home  of  plaintiff  (about 
fifteen  miles  distant  from  Antioch,  in  Contra  Costa  county, 
where  defendant  resided)  a  piano  which  she  subsequently  found 
to  be  an  old,  worn-out  instrument  of  no  value;  that  thereupon 
she  demanded  of  defendant  an  inspection  of  the  paper  she  had 
signed,  and  was  then  informed  by  him  for  the  first  time  that  she 
had  purchased  the  piano  and  had  given  therefor  the  following 
note :  '^$400.    Antioch,  November  4,  1892.    One  year  after  date 
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I  promise  to  pay  to  H.  F.  Beede,  or  order  four  htmdred  dollars 
for  value  received,  with  interest  at  ten  per  cent  per  annum  from 
maturity  imtil  paid.  Mrs.  Francis  E.  Wilder/'  That  she 
signed  but  one  paper  relating  to  the  piano,  and  that  her 
signature  to  said  note  was  procured  by  some  trick  or  fraudu- 
lent device  practiced  by  Hutchings  when  she  thought  she  was 
signing  a  receipt  for  the  piano  as  he  represented  to  her.  That 
she  offered  to  return  the  piano  to  defendant,  and  he  refused  to 
receive  it.  That  defendant  transferred  said  note  in  due  course 
to  a  certain  bank,  which  latter  sued  plaintiff  on  the  note  after 
maturity  thereof,  and  recovered  judgment  for  the  sum  of  $348.- 
15;  that  she  paid  such  sum,  and  demands  judgment  against 
defendant  in  this  action  for  the  same  amount. 

There  was  no  demurrer  to  the  complaint,  but  defendant  con- 
tends here  that  it  stated  no  cause  of  action,  in  that  it  failed  to 
show  that  plaintiff  followed  the  course  for  rescinding  a  con- 
tract marked  out  in  section  1691  of  the  Civil  Code.  The  com- 
plaint shows,  however,  that  the  foundation  of  the  action  is  the 
deceitful  obtainment  of  plaintiff's  promissory  note,  for  which 
she  received  no  consideration,  and  which  was  used  to  her  dam- 
age; according  to  its  allegations  the  execution  of  the  note  was 
no  part  of  the  actual  contract ;  rescission  of  a  contract  of  sale  wa5 
not  necessary  to  the  maintenance  of  the  action,  for  no  such  con- 
tract was  made.  There  was  much  matter  in  the  complaint  which 
we  have  not  set  out,  some  of  which  might  have  been  omitted  to 
the  great  improvement  of  the  pleading;  possibly  the  complaint 
was  ambiguous  or  uncertain — objections  waived  by  failure  to 
demur,  but  it  stated  a  cause  of  action. 

2.  It  is  not  disputed  that  the  evidence  sufficed  to  show  that 
Hutchings  obtained  the  note  fraudulently,  and  that  plaintiff  was 
compelled  to  pay  the  same,  substantially  as  charged  in  the  com- 
plaint; but  the  defendant  insists  that  the  evidence  disclosed  no 
relations  between  Hutchings  and  himself  to  render  him  liable 
for  the  acts  of  the  former.  There  was  evidence  that  the  piano 
belonged  to  one  Lucia  S.  Beede,  the  defendant's  mother,  who 
was  a  member  of  his  household,  and  it  seems  that  defendant 
had  authority  from  her  to  sell  the  same,  at  the  price  of  two 
hundred  and  twenty-five  dollars.  Hutchings,  in  his  negotiation 
with  plaintiff,  represented  defendant  to  be  the  owner  of  the  in- 
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stnunent,  and  the  contract  which  he  exhibited  to  her,  and  which 
she  supposed  herself  to  be  executing  purported  to  be  made  with 
the  defendant.  After  plaintiff  had  agreed  with  Hutchings  to  re- 
ceive the  piano  into  her  house,  but  before  she  had  signed  the 
paper,  Hutchings,  accompanied  by  defendant,  went  to  the  Bank 
of  Antioch  and  ascertained  that  it  would  discount  plaintiff's 
note.  Hutchings  then  requested  defendant  to  prepare  the  note 
described  in  the  complaint  payable  to  himself,  H.  F.  Beede;  the 
latter  complied  and  passed  the  same  to  Hutchings  ready  for 
signature;  this  was  on  November  4,  1892.  A  day  or  two  later 
Hutchings  returned  with  the  note  signed  by  plaintiff;  defendant 
immediately  transferred  it  to  the  bank  at  twelve  per  cent  dis- 
count, he  receiving  two  hundred  and  twenty-five  dollars  of  the 
net  proceeds,  and  Hutchings  the  remainder.  Of  the  sum  so  ob- 
tained by  defendant  he  delivered  two  hundred  and  twenty  dol- 
lars to  said  Lucia  S.  Beede,  and  used  five  dollars  to  pay  expenses 
of  shipping  the  piano  to  plaintiff.  Plaintiff  received  the  piano 
on  November  8,  1892,  and  the  next  day  she  learned  that  the 
paper  she  had  given  to  Hutchings  was  her  promissory  note,  that 
it  had  been  assigned  to  said  bank,  and  that  defendant  considered 
the  piano  to  have  been  sold  to  her;  about  the  same  time  defend- 
ant— of  his  own  motion,  it  seems  from  the  evidence  for  plain- 
tiff— sent  to  her  by  mail  a  bill  of  sale  of  the  piano  executed  by 
his  mother.  In  August,  1893,  plaintiff  notified  defendant  'to 
come  and  get  his  piano/  She  testified,  'We  were  hunting  up 
as  fast  as  we  could  to  see  what  we  could  do  about  the  case.*  The 
value  of  the  piano  did  not  exceed  seventy-five  dollars.  The 
evidence  was  conflicting  as  to  some  of  the  matters  above  stated, 
and  there  was  much  testimony  besides,  unnecessary  to  be  here 
set  out. 

The  defendant  testified  in  a  general  way  that  he  sold  the 
piano  to  Hutchings,  and  if  this  were  so  it  might  be  difficult  to 
find  in  the  evidence  adequate  ground  for  charging  him  with 
Hutchings*  misdoing;  but  the  particulars  in  proof  did  not  sus- 
tain that  view;  the  note  showed  on  its  face  that  it  was  a  contract 
between  plaintiff  as  payer  and  defendants  as  payee;  it  was  dis- 
counted and  the  proceeds  were  divided  between  Hutchings  and 
defendant  before  the  piano  was  taken  from  the  latter's  house; 
the  bill  of  sale  made  on  defendanf  s  procurement  ran  to  plaintiff, 
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not  Hutchings.  Clearly,  defendant  acted  on  the  assumption 
that  through  Hutchings  the  piano  had  been  sold  to  plaintiff  and 
that  she  had  agreed  to  pay  him,  defendant,  the  sum  of  four 
hundred  dollars  for  the  same;  in  that  form  the  transaction  had 
his  approval.  It  is  not  claimed  that  defendant  believed,  or  had  any 
reason  to  believe,  that  Hutchings  was  the  agent  of  plaintiff;  the 
jury  were  therefore  at  liberty  to  infer  that  he  accepted  the  note 
as  one  obtained  by  his  own  agent.  (Civ.  Code,  sees.  2307,  2310; 
AlUn  V,  Williams,  97  Cal.  403,  407.)  It  is  urged,  however,  that 
such  ratification  of  the  supposed  sale  involved  no  adoption  of 
the  fraud  of  Hutchings  because  defendant  had  not  been  in- 
formed thereof.  But  the  defendant  accepted  the  note  from  a 
self-constituted  agent,  knowing  that  it  had  been  executed  in  ad- 
vance of  the  delivery  of  the  piano  to  plaintiff,  and  for  a  sum 
largely  in  excess  of  the  value  of  the  instrument;  the  circum- 
stances made  it  his  duty  to  inquire  into  the  acts  and  representa- 
tions by  which  such  agent  had  procured  the  paper;  he  made  no 
inquiry,  and  the  jury  might  well  find  that  he  meant  to  take  upon 
himself,  without  further  information,  the  risk  of  any  miscon- 
duct of  Hutchings  and  to  adopt  all  his  acts.  (Busch  v.  WU- 
cox,  82  Mich.  336,  340;  21  Am.  St.  Rep.  563;  Lewis  v.  Read,  13 
Mees.  &  W.  834;  Mechem  on  Agency,  sees.  128,  129.  See 
Veazie  v,  Williams,  8  How.  157;  Pope  v.  Armsby  Co.,  Ill  Cal. 
159.)  Defendant's  liability  necessarily  follows.  (Civ.  Code, 
sees.  2338,  2339;  Riser  v.  Walton,  78  Cal.  490;  Wheeler  etc. 
Mfg.  Co.  V.  Aughey,  144  Pa.  St.  398;  27  Am.  St.  Hep.  638.) 

It  is  immaterial  that  defendant  was  himself  an  agent  and  per- 
sonally was  not  profited  by  the  fraud.  The  relation  he  assumed 
to  the  supposed  contract  evidenced  by  the  note  was,  from  first  to 
last,  that  of  a  principal;  he  allowed  Hutchings  and  the  bank  to 
treat  him  as  such,  and  intended  that  plaintiff  shoiQd  r^ard 
him  in  the  same  character.  That  he  incurred  toward  her  such 
liabilities  as  may  be  incident  to  that  relation  is  too  plain  for 
argument.  Nor  is  it  of  controlling  importance  in  the  case  that 
plaintiff  retained  the  bill  of  sale  sent  to  her  by  defendant,  and 
omitted  for  several  months  to  require  him  to  remove  the  piano 
from  her  house.  While  these  facts  had  a  tendency  to  show  that 
plaintiff  waived  the  fraud  and  would  abide  by  the  sale  which  de- 
fendant claimed  to  have  been  made,  they  were  not  conclusive. 
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By  the  terms  of  the  actual  arrangement  with  Hutchings,  she  was 
to  have  possession  of  the  piano  for  one  year  if  she  so  desired; 
she  had  no  dealing  with  the  person  who  executed  the  bill  of 
sale;  her  note  had  been  passed  already  to  an  innocent  holder; 
and  the  defendant  in  no  way  changed  his  position  'on  account 
of  her  delay.  Waiver  is  commonly  a  question  of  fact;  certainly 
it  cannot  be  said  here  as  matter  of  law  that  plaintiff  waived  the 
fraud.    {Russel  v.  Amador,  3  Cal.  400,  402.) 

Defendant  complains  of  certain  instructions  given  to  the  jury 
at  plaintiffs  instance.  Portions  thereof  are  transcribed  from  the 
complaint  and  contain  matters  of  little  or  no  pertinence  to  the 
case;  but  in  our  opinion  the  relevant  parts  of  the  instructions 
complained  of  were  not  erroneous,  and  those  irrelevant  were  not 
prejudicial  to  defendant.  The  judgment  and  order  denying  a 
new  trial  should  be  affirmed. 

Chipman,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  denying  a  new  trial  are  affirmed. 

Henshaw,  J.,  Temple,  J.,  McParland,  J. 


[S.  F.  No.  726.     Department  One.— January  21,  1898.] 

In  the  Matter  of  the  Estate  of  JOSE  DE  LAVEAGA,  Deceased. 
MARIA  JOSE  CEBRIAN  et  al.,  Appellants,  v.  A.  Q.  M. 
DE  LAVEAGA,  Respondent. 

Ck>IT8TBUCn01T  OF  WiLL — SUBSTITUTED  LeGAOT — iNOIDJfiJITB  AITO  LnOTA- 

TioNS  OF  Obiqinal  Legaot — ^Death  of  Legatee — Codicil — Refeb- 
ENCE  to  Obiginal  Bequebt. — One  of  the  rules  for  the  construction 
of  a  will  is  that  a  substituted  or  additional  legacj,  although  not  so 
expressed  in  the  testamentary  instrument,  is  prima  facie  payable 
out  of  the  same  funds  and  subject  to  the  same  incidents  and  con- 
ditions as  is  the  original  legacy,  irrespective  of  whether  the  result 
is  or  is  not  advantageous  to  the  legatee;  and  this  rule  is  to  be  ap- 
plied where  a  legacy  lapsed  through  the  death  of  the  legatee  prior 
to  the  death  of  the  testator,  is  bequeathed  to  a  substituted  legatee, 
in  a  codicil,  if  nothing  appears  from-the  language  used  in  the  codicil 
or  from  the  application  of  other  recognized  rules  for  the  construc- 
tion of  wills,  to  indicate  that  the  testator  intended  a  substantive  and 
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independent  bequest ;  and  wbere  the  amount  of  tbe  legacy  is  not  spec- 
ified in  the  codicil,  otherwise  than  by  reference  to  the  original  will, 
it  cannot  be  so  c<Misidered. 

Id. — ^Lapse  or  Tikk  Immatebial — Leoact  Patabue  out  or  PABnctxAS 
Pbofebtt. — ^The  rights  of  a  substituted  legatee  named  in  a  codicil 
are  not  enlarged  by  lapse  of  time  after  the  execution  of  the  will  es- 
tablishing the  original  legacy ;  and  where  the  original  legacy  is  pay- 
able only  out  of  the  proceeds  of  sale  of  a  particular  piece  of  land, 
the  substituted  legatee  is  limited  by  the  condition  attached  to  the 
original  legacy,  notwithstanding  the  lapse  of  several  years  between 
the  execution  of  the  will  and  that  of  the  codicil. 

Id. — ^Revocation  or  Lite  Estate  Bequeathed  to  Substituted  Legatee. 
The  fact  that  a  life  estate  in  another  parcel  of  land,  before  devised 
to  the  substituted  legatee,  was  revoked,  and  devised  to  another 
person,  cannot  affect  or  enlarge  the  rights  of  the  substituted  1^- 
atee,  where  the  language  used  does  not  indicate  that  the  legacy  was 
given  in  lieu  of  the  life  estate. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  directing  payment  of  a  legacy. 
J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Timothy  J.  Lyons,  and  Van  E.  Paterson,  for  Appellants, 

J.  J.  Dwyer,  for  Eespondent. 

HABBISOX,  J.— The  will  of  the  above-named  decedent, 
bearing  date  February  1,  1886,  and  five  codicils  thereto  executed 
by  him  at  various  dates  thereafter — the  last  bearing  date  April 
12,  1894 — were  admitted  to  probate  in  the  superior  court  for 
the  city  and  county  of  San  Francisco,  and  letters  testamentary 
issued  to  the  executors  named  therein.  In  the  original  will  the 
testator  made  certain  pecuniary  bequests,  and  by  codicils  there- 
after made,  the  payment  of  all  his  money  bequests  was  charged 
exclusively  upon  a  certain  rancho  in  San  Benito  county.  One  of 
these  money  bequests  was  a  legacy  of  twenty  thousand  dollars 
given  to  William  Brodersen,  who  died  in  the  lifetime  of  the 
testator,  and  in  his  last  codicil  the  testator  made  the  following 
provision :  "The  amount  I  did  bequest  to  my  friend  W.  Broder- 
sen, now  deceased,  I  now  desire,  or  rather  ordain,  be  given  to 
the  young  man,  J.  M.  Laveaga,  to  whom  I  left  my  ranch  in  this 
state  of  Sinaloa,  called  Labor,  but  do  so  now  no  more,  and  I  do 
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bequest  said  ranch  to  my  cousin,  Braulio  Laveaga  of  San  Dimas, 
Mexico/^  The  legatee  thus  named  is  the  respondent  herein,  and 
was  formerly  known  by  the  name  of  J.  H.  Dohrmann,  and  in  the 
original  will  the  testator  gave  to  him,  "if  he  takes  the  name  of 
Laveaga,  my  ranch  in  Mexico,  Sinaloa,  called  La  Labor,  and  all 
my  rights  and  interest  to  lands  adjoining,  during  his  life,  in 
trust  only  for  his  first  male  issue  bom  in  lawful  wedlock,  and, 
if  none,  then,^^  etc.  The  money  bequests  made  by  the  testator 
in  his  original  will  amounted  to  about  two  hundred  and  thirty 
thousand  dollars,  and  the  sale  of  the  rancho  out  of  whose  pro- 
ceeds their  payment  was  to  be  made  yielded  to  the  estate  only 
about  ninety-eight  thousand  dollars.  The  respondent  made  ap- 
plication to  the  superior  court  for  an  order  directing  the  execu- 
tors to  pay  him  the  sum  of  twenty  thousand  dollars  as  the 
amount  of  said  legacy,  to  which  opposition  was  made  by  the 
executors,  and  also  by  certain  heirs  at  law  of  the  testator,  the 
appellants  herein,  upon  the  ground  that,  as  the  property  which 
the  testator  has  exclusively  charged  with  the  payment  of  his 
money  bequests  was  insufficient  therefor,  the  applicant  was  en- 
titled to  only  his  proportion  of  that  fund.  The  court,  however, 
held  that  the  legacy  was  a  charge  against  the  general  assets  of 
the  estate,  and  made  its  order  directing  the  paj'^ment  to  him 
of  the  sum  of  twenty  thousand  dollars.  From  this  order  the 
present  appeal  has  been  taken  by  the  aforesaid  heirs  at  law. 

The  real  issue  between  the  parties  upon  this  appeal  is,  whether 
the  legacy  to  the  respondent  is  an  independent  bequest,  or 
whether  it  is  merely  a  substitute  for  the  legacy  previously  given 
to  Brodersen. 

One  of  the  rules  for  the  construction  of  a  will  is  that  a 
substituted  or  additional  legacy  is  prima  facie  payable  out  of 
the  same  funds  and  subject  to  the  same  incidents  and  con- 
ditions as  is  the  original  legacy;  irrespective  of  whether  the 
result  is  or  is  not  advantageous  to  the  legatee.  (Hawkins  on 
Wills,  *306;  Williams  on  Executors,  *1162.)  Mr.  Redfield  states 
the  rule  as  follows  (2  Redfield  on  Wills,  *447)  :  "Substitutionary 
legacies,  that  is,  where  legacies  are  subsequently  given  to 
come  in  the  place  of  others  given  before,  either  in  a  former  will, 
or  where  the  substitutionary  legacies  are  given  in  a  codicil  exe- 
cuted at  a  later  date  than  the  instrument  by  which  the  legacies 
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were  given  in  the  first  instance — ^in  all  cases  such  snbstitutionaiy 
legacies,  unless  there  is  something  in  the  terms  used  or  the  cir- 
cumstances attending  the  substitution  to  the  contrary,  will  have 
all  the  incidents,  conditions,  and  limitations  attaching  to  the 
original  legacies/'  Thus  in  Leacroft  v.  Maynard,  3  Bro.  Ch. 
233,  the  testator  gave  several  legacies  which  he  directed  to  be 
raised  out  of  his  real  estate;  among  others,  one  of  a  thousand 
pounds  to  a  hospital,  which  by  the  statute  of  mortmain  was  void. 
By  a  codicil  he  revoked  this  legacy,  and  instead  thereof  gave 
five  hundred  pounds  to  another  hospital,  without  mentioning 
any  source  from  which  it  was  to  be  paid.  It  was  contended  that, 
as  this  legacy  was  given  generally  and  without  any  limitations, 
it  was  payable  out  of  the  personal  estate,  but  Lord  Thurlow 
held  that,  as  the  codicil  did  not  purport  to  change  the  fund 
designated  in  the  will  for  the  payment  of  legacies,  it  was  void 
equally  with  the  original  legacy.  In  Cooper  v.  Day,  3  Meriv. 
154,  the  testator,  by  a  codicil,  expressly  revoked  a  legacy  which 
in  his  will  he  had  directed  to  be  paid  free  of  all  legacy  duty,  and 
gave  in  lieu  thereof  a  legacy  of  a  greater  amount  without  any 
provision  respecting  the  legacy  duty.  The  latter  was  held  to 
be  a  substituted  legacy,  and  exempt  from  legacy  duty.  The 
^ame  ruling  was  made  in  Earl  of  Shaftesbury  v.  Duke  of  Marl- 
borough, 7  Sim.  237,  the  vice-chancellor  saying:  *^hen  the 
thing  bequeathed  by  the  codicil  is  given  as  a  mere  substitution 
for  that  which  is  bequeathed  by  the  will,  it  is  to  be  taken  with 
all  its  accidents."  (See,  also,  Bristow  v,  Bristow,  5  Beav.  289; 
J'isher  v,  Brierly,  30  Beav.  267;  Johnston  v.  Earl  of  Harrowby, 
1  De  Gex,  F.  &  J.  183.)  In  Condict  v.  King,  13  N.  J.  Eq.  375, 
certain  parcels  of  land  had  been  devised  to  the  testator's  grand- 
son, with  a  limitation  over  to  his  daughters.  The  testator  after- 
ward sold  the  land,  and  by  a  codicil  to  his  will  bequeathed  to 
the  grandson  a  bond  and  mortgage  taken  for  the  purchase  money 
in  lieu  of  the  land,  but  without  any  limitation  thereof  over  to 
the  daughters.  The  court  held  that  the  bond  and  mortgage  were 
given  as  a  mere  substitution  for  the  land,  and  that  the  executors 
of  the  grandson  must  account  therefor  to  the  daughters,  saving: 
'The  fact  that  there  was  an  ademption  of  the  gift  by  a  sale  of 
the  land  before  the  date  of  the  codicil  does  not  change  the  sub- 
stance of  the  thing.   He  gave  the  bond  and  mortgage  as  a  sub- 
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Btitute  for  the  land  which  was  devised  and  subsequently  sold  by 
the  testator.  Where  the  legacy  is  given  as  a  mere  substitute  for 
another,  the  substituted  gift  is  subject  to  the  incidents  of  the 
original,  although  not  so  expressed  in  the  testamentary  instru- 
ment/' (See,  aslo,  Barnes  v.  Hanks,  66  Vt.  317;  Snow  v.  Foley, 
119  Mass.  102;  Warwich  v.  Hawkins,  5  De  Gex  &  S.  481.)  The 
rule  is  established  for  the  purpose  of  carrying  into  eflEect  the  in- 
tention of  the  testator,  and  is  employed  for  that  purpose  in  con- 
nection with  other  rules  of  construction.  Unless  it  appears 
from  the  language  used  in  the  codicil,  or  from  the  application  of 
recognized  rules  for  the  construction  of  wills,  that  the  testator 
intended  by  the  codicil  to  make  a  substantive  and  independent 
bequest,  the  rule  is  to  be  applied.  The  limitations  and  condi- 
tions which  he  afi&xed  to  the  original  bequest  are  presumed  to  be 
intended  by  him  to  follow  it,  irrespective  of  any  change  in  its 
amount,  or  in  the  person  to  whom  it  is  given.  In  the  absence  of 
some  aflSrmative  indication  to  the  contrary  by  the  language  used 
for  the  later  bequest,  it  will  be  deemed  merely  substitutionary 
and  subject  to  all  the  incidents  of  that  for  which  it  is  substituted. 
The  omission  by  the  testator  in  the  present  case  to  specify  the 
amount  of  the  legacy  to  the  respondent,  and  the  reference  made 
by  him  to  the  will  for  the  purpose  of  determining  this  amount, 
takes  from  it  the  character  of  a  substantive  and  independent 
legacy.  He  says :  "The  amount  I  did  bequest  to  my  friend,  W. 
Brodersen,  now  deceased,  I  desire  or  rather  ordain  be  given*'  to 
the  respondent.  The  testator  did  not  bequeath  to  the  respond- 
ent any  other  or  greater  sum  than  "the  amount  which  I  did  be- 
quest'' to  Brodersen.  Instead  of  saying  "the  sum  of  money 
named  in  my  bequest  to  Brodersen,"  he  carefully  limits  the  leg- 
acy to  him  to  the  "amount"  which  he  had  bequeathed  to  Brod- 
ersen, and  also,  instead  of  saying  "the  amount  of  the  legacy  to 
Brodersen,"  he  says  the  amount  "which  I  did  bequest"  to  Brod- 
ersen. The  respondent  is  entitled  to  only  the  amount  which  had 
been  bequeathed  to  Brodersen,  and  this  amount  is  to  be  ascer- 
tained from  the  terms  of  the  will  in  which  it  is  given.  By  the 
terms  of  the  will  the  "amount"  of  the  legacy  to  Brodersen  is 
made  contingent  upon  the  proceeds  of  the  sale  of  the  rancho  in 
San  Benito  county.  It  is  only  such  an  amount  as  Brodersen 
would  have  received  had  he  continued  to  be  the  beneficiary  of 
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the  legacy  that  the  testator  gives  to  the  respondent,  and  that 
amount  was  indefinite  and  contingent  upon  the  amount  of  the 
fund  from  which  it  was  to  be  paid.  In  Appeal  of  Buehler,  100 
Pa.  St.  385,  the  testator  in  his  will  directed  the  residue  of  his 
estate  to  be  divided  equally  among  his  children,  with  the  proviso 
that  there  should  be  deducted  from  the  share  of  each  the  amount 
of  such  advances  as  might  have  been  made  to  him.  He  after- 
ward by  a  codicil  revoked  this  devise,  so  far  as  it  applied  to  one 
of  his  sons,  and  gave  the  share  of  that  son  to  his  daughter  in  law. 
The  court  held  that  she  was  a  substituted  legatee  for  the  son, 
and  entitled  to  only  so  much  of  the  estate  as  the  son  would  have 
received,  and  should  receive  only  such  portion  of  a  full  share 
of  the  estate  as  would  remain  after  deducting  the  advancements 
made  to  the  8on« 

The  rights  of  the  respondent  are  not  enlarged  by  the  fact 
that  the  legacy  is  contained  in  a  codicil  executed  several  years 
after  the  will.  The  will  and  the  codicils  together  constitute  the 
testamentary  disposition  of  the  property,  and  are  all  to  be  con- 
sidered for  the  purpose  of  arriving  at  the  intention  of  the  testa- 
tor. In  Tilden  v.  Tilden,  13  Gray,  103,  the  testator  gave  to  one 
of  his  daughters,  so  long  as  she  remained  unmarried,  the  use  of 
a  portion  of  his  dwellinghouse  and  gave  the  residue  of  his 
estate  to  his  son,  upon  the  condition  ''that  he  shall  in  all  respects 
comply  with  what  is  enjoined  upon  him  in  this  my  last  will  and 
testament  ;'^  and,  if  he  did  not  so  comply,  the  estate  so  given 
him  should  be  equally  divided  between  the  daughters  of  the 
testator.  By  a  codicil,  executed  twenty-two  years  afterward,  the 
testator  gave  to  his  daughter  the  use  of  other  lots,  and  directed 
the  son  to  keep  •in  good  repair  that  part  of  the  house  of  which 
the  use  had  been  devised  to  the  daughter.  There  was  no  penalty 
or  forfeiture  named  in  the  codicil  for  a  failure  on  the  part  of 
the  son  to  keep  the  house  in  repair,  but  the  court  held  that  the 
devise  of  the  property  to  him  in  the  original  will,  upon  the  con- 
dition that  he  should  comply  with  what  was  enjoined  upon  him 
therein,  included  also  what  might  be  enjoined  upon  him  by  any 
codicil,  and  that  his  failure  to  repair  the  house  after  it  had  been 
destroyed  by  fire  operated  as  a  forfeiture  of  his  estate,  saying: 
"A  codicil  duly  executed  is  an  addition  or  supplement  to  a  will, 
and  is  no  revocation  thereof,  except  in  the  precise   d^ree  in 
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which  it  is  inconsistent  therewith,  unless  there  be  words  of  revo- 
<;ation/'  (See,  also,  Estate  of  Ladd,  94  Cal.  670.)  By  the  sec- 
ond and  third  codicils  to  his  will  the  testator  charged  the  rancho 
in  San  Benito  county  exclusively  with  the  payment  of  his  money 
bequests,  and  by  his  third  codicil  he  recites  and  ratifies  this 
provision  of  the  will,  and,  as  there  is  no  revocation  of  this  pro- 
vision in  either  of  the  subsequent  codicils,  it  must  be  held  that 
his  intention  that  the  Brodersen  legacy  should  be  paid  only  out 
of  the  proceeds  of  the  rancho  extended  also  to  the  provision 
made  for  the  respondent  in  the  last  codicil. 

This  conclusion  is  also  corroborated  by  the  internal  evidence 
of  the  will  itself.  On  the  day  that  the  testator  executed  the  will 
he  left  San  Francisco  for  Mazatlan.  It  is  evident  that  his  mind 
was  occupied  with  the  testamentary  disposition  of  his  property 
thus  made,  for  it  appears  that  three  days  after  the  execution  of 
the  will,  while  on  this  voyage  to  Mazatlan,  he  made  a  codicil 
materially  affecting  its  provisions,  so  that  the  two  instruments 
thus  executed  so  near  each  other  may  be  regarded  as  fully  re- 
flecting his  views  at  that  time.  It  is  evident  from  the  provisions 
of  these  two  instruments  that  the  scheme  of  his  will  was 
that  only  the  proceeds  of  his  San  Benito  ranch  should  be  em- 
ployed in  the  payment  of  whatever  money  bequests  he  might 
make,  and  that  his  lot  on  Market  street  in  San  Francisco,  to- 
gether with  the  residue  of  his  estate,  should  be  appropriated  to 
a  specific  charity.  The  other  portions  of  his  will  are  devoted  to 
a  disposition  of  his  property  in  Mexico,  and  to  certain  specific 
bequests  of  real  and  personal  property  in  California.  In  the 
several  codicils  subsequently  made  by  him  this  scheme  is  pre- 
served— the  changes  made  thereby  being  explanatory  or  correc- 
tory  of  the  original  will,  in  some  instances  revoking  previous 
bequests  or  substituting  other  bequests  for  property  which  he 
had  specifically  devised,  but  had  afterward  disposed  of — and  he 
also  makes  disposition  of  property  which  had  been  subsequently 
acquired  by  him.  By  his  original  will  he  made  a  specific  devise 
of  a  certain  lot  of  land  in  Santa  Cruz,  and  in  his  fourth  codicil, 
after  reciting  that  he  is  about  to  sell  this  lot,  he  gives  to  this 
devisee  the  sum  of  five  thousand  dollars  in  lieu  thereof.  In  one 
of  his  codicils  he  made  a  specific  devise  of  a  lot  on  Coronado 
Beach,  in  San  Diego  county,  and  in  the  same  codicil  as  the 
CXIX.  Cal.— 42 
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above^  after  reciting  that  he  had  since  sold  this  lot,  he  directs 
that  his  legatee  receive  "from  my  estate*'  the  sum  of  three  thou- 
sand dollars.  It  is  evident  that  he  intended  these  legacies  to  be 
substituted  for  the  property  previously  given  to  the  same  lega- 
tees. When  Balthasar  Hefti,  to  whom  he  had  given  twenty 
thousand  dollars,  died,  he  revoked  the  legacy  to  him,  without 
making  any  other  disposition  thereof  in  its  place;  but  upon  the 
death  of  Brodersen^  instead  of  revoking  the  legacy  to  him,  he 
directs  that  the  "amount"  which  he  had  hequeathed  to  him  be 
given  to  the  respondent.  In  the  second  codicil  he  made  certain 
additional  money  bequests,  but  in  the  next  codicil,  made  only 
four  days  thereafter,  he  expressly  confirmed  his  declaration  that 
all  money  bequests  should  be  paid  out  of  the  San  Benito  rancho, 
and  in  none  of  the  subsequent  codicils  is  there  any  revocation  of 
this  provision,  or  any  language  implying  an  intention  to  revoke 
the  limitation  thus  created. 

The  language  used  by  the  testator  in  giving  the  amount  of 
flie  Brodersen  legacy  to  the  respondent  does  not  indicate  that  it 
was  given  to  him  in  lieu  of  the  life  estate  in  the  rancho  in  Sina- 
loa  previously  given  to  him.  That  bequest  was  expressly  re- 
voked, and  the  testator  made  an  entirely  different  disposition  of 
the  rancho,  while  the  bequest  of  the  Brodersen  legacy  is  in  terms 
which  clearly  indicate  his  intention  merely  to  substitute  the  re- 
spondent as  its  recipient  in  the  place  of  Brodersen. 

The  order  is  reversed. 

Van  Fleet,  J.,  and  Beatty,  C.  J.,  concurred- 


[S.  F.  No.  595.     Department  One.— January  21,  1898.] 

E.  W.  BUSHNELL,  Eespondent,  v.  A.  M.  SIMPSON,  Appel- 
lant. 

Corporations — Skrvicjes  of  PEBsmENT  —  Amount  of  CJompensatiox— 
CJoNFUOTiNO  EviDENCB — ^APPEAL. — In  an  action  involving  a  dispute 
as  to  the  amount  of  compensation  which  the  president  of  a  corpora- 
tion was  entitled  to  receive  for  his  services  rendered  to  the  corpora- 
tion, a  finding  in  favor  of  the  amount  claimed  by  him,  based  upoD 
the  teruLS  of  his  original  employment  by  the  corporation,  and  upon 
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hii  testimony  that  those  terms  continued  in  force  during  his  employ- 
ment, cannot  be  disturbed  upon  appeal,  upon  the  ground  that  Ms 
testimony  was  contradicted  by  evidence  that  he  agreed  with  the  prin- 
cipal stockholder  to  take  less  compensation. 

Id. — ^AssnicPTiON  of  Debts  of  Ck)BPORATioiT  —  Eyidbnob  —  Pbivatb 

BOOBB  OF  AOOOXJNT  OF  PBESmSNT — ^BALANCE  TO  BE  DBDUCTBD  FBOM 

Salabt. — In  an  action  by  the  president  of  a  corporation  to  recover 
the  balance  of  salary  due  him  from  the  corporation  against  a  defend- 
ant to  whom  the  property  of  the  corporation  had  been  transferred, 
and  who  had  assumed  to  pay  its  debts,  where  the  plaintiff,  after 
having  introduced  the  records  of  the  eorporation  to  show  the  amount 
of  salary  agreed  to  be  paid  him,  had  testified  that  he  had  performed 
the  duties  of  that  office  until  the  transfer  was  made  to  the  defend- 
ant, that  during  that  time  he  had  paid  out  money  for  the  corporar 
tlon,  and  had  purchased  coal  from  it,  and  drawn  money  from  it 
in  various  amounts,  and  that  he  had  kept  a  book  in  which  all  ac- 
counts between  him  and  the  corporation  were  entered,  including 
his  salary  as  president,  such  book  is  admissible  in  evidence  where 
the  only  objection  made  to  it  is  that  the  books  of  the  company  are 
the  proper  books  to  be  offered  in  evidence ;  and  though  it  could  have 
no  weight  in  determining  the  amount  of  salary  he  was  to  receive  un- 
der express  contract  with  the  corporation,  yet  it  was  proper  and  ma- 
terial to  show  the  other  items  of  account  and  what  balance  was  to 
be  deducted  from  the  salary  due  him. 

Id. — ^Habmless  Rtjung — Corpobation  Books. — Where  the  corporation 
books  were  afterward  introduced  in  evidence,  and  no  disagreement 
was  at  any  time  pointed  out  between  the  private  books  of  account 
of  the  president  and  those  of  the  corporation,  the  reception  of  the 
books  of  account  kept  by  the  plaintiff  cannot  be  said  upon  appeal 
to  have  caused  the  defendant  any  injury. 

Id. — Impbofeb  Cboss-examination — Assumption  of  Facts  not  Pboven. 
Where  the  plaintiff  was  asked  by  the  defendant  upon  cross-examina- 
tion how  it  was  that  everybody  went  to  the  defendant  to  fix  those 
salaries,  and  it  appeared  that  it  was  not  proper  cross-examination, 
and  it  did  not  appear  in  evidence  that  any  persons  went  to  the  de- 
fendant to  fix  their  salaries,  but  the  question  assumed  facts  that 
did  not  appear,  an  objection  to  the  question  based  upon  each  of 
those  grounds  is  properly  sustained. 

Id. — CJotjntebclaim — Account  Stated — Failube  of  Evidence  —  Find- 
ing.— Where  the  real  controversy  between  the  parties  was  as  to  the 
amount  of  compensation  which  plaintiff  was  entitled  to  receive  for 
his  services,  and  there  was  no  dispute  as  to  the  balance  of  other  ac- 
counts to  be  deducted  from  the  amount  of  salary  to  be  received  by 
him  as  president  of  the  corporation,  a  finding  in  favor  of  the  plain- 
tiff for  the  amount  claimed  is  a  finding  against  a  counterclaim  tipon 
an  account  stated  between  plaintiif  and  the  corporation,  and  where 
there  is  no  evidence  that  a  final  balance  of  account,  including  the 
salary,  was  stated  between  the  corporation  and  the  plaintiff,  the 
counterclaim  cannot  be  sustained. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  and  from  an  order  denying  a  new 
trial.    J.  C.  B.  Hebbard,  Judge. 

It  was  shown  on  behalf  of  the  plaintiff^  that,  prior  to  his  elec- 
tion as  president^  the  corporation  had,  by  a  resolution  of  its 
board  of  directors,  fixed  the  compensation  of  the  president  at 
•oe  hundred  and  fifty  dollars  per  month,  and  that  no  change 
therein  had  been  made  by  the  corporation.  Evidence  was  ad- 
duced for  the  defendant  that  when  the  plaintiff  was  elected  there 
was  an  understanding  between  plaintiff  and  defendant,  who  was 
fhe  principal  stockholder  of  the  corporation,  that  his  salary  was 
to  be  only  one  hundred  dollars  per  month.  The  plaintiff  de- 
nied this  agreement.  Further  facts  are  stated  in  the  opinion  of 
the  court. 

Brewton  A.  Hayne,  for  Appellant 

(Jeorge  W.  Schell,  and  J.  J.  Scrivner,  for  Respondent 

HARBISON,  J. — The  Ronton  Coal  Company  was  organized 
as  a  corporation  under  the  laws  of  this  state  in  1874,*and  carried 
on  the  business  for  which  it  was  incorporated  until  January  20. 
1894.  At  that  date  an  agreement  was  entered  into  between  it 
and  the  defendant  herein  by  which  the  corporation  assigned  and 
transferred  to  the  defendant  certain  real  and  personal  property, 
and  the  defendant  in  consideration  thereof  assumed  and  agreed 
to  pay  all  the  indebtedness  and  obligations  of  the  corporation 
then  existing.  The  plaintiff  was  elected  president  of  the  cor- 
poration December  23,  1885,  and  continued  to  act  as  its  presi- 
dent until  it  went  out  of  business  as  above  stated.  The  present 
action  was  brought  to  recover  the  amount  claimed  by  him  to  be 
due  for  his  services  as  such  president.  The  cause  was  tried  by 
the  court  without  a  jury  and  judgment  rendered  in  his  favor, 
from  which  and  an  oder  denying  a  new  trial  the  defendant 
has  appealed.  The  controversy  between  the  parties  centers 
chiefly  upon  the  rate  of  compensation  which  the  plaintiff  wa.^ 
entitled  to  receive — the  plaintiff  claiming  that  he  was  entitled  to 
one  hundred  and  fifty  dollars  per  month,  and  the  defendant  the* 
his  compensation  was  to  be  only  one  hundred  dollars  per  month 
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From  its  decision  in  favor  of  the  plaintiff^  it  is  manifest  that 
the  court  found  that  he  was  entitled  to  one  hundred  and  &ttj 
dollars  per  month,  and  the  brief  on  behalf  of  the  appellant  is 
directed  chiefly  to  showing  that  this  finding  is  contrary  to  the 
evidence. 

Under  this  issue  between  the  parties  the  finding  of  the  court 
was  upon  conflicting  evidence.  The  court  was  at  liberty  to  give 
credit  to  all  the  statements  of  the  .plaintiff,  and,  if  it  accepted 
his  testimony  as  correct,  its  finding  cannot  be  disregarded,  even 
though  there  was  other  testimony  in  contradiction  thereof. 

After  the  records  of  the  corporation  showing  the  amount  of 
salary  fixed  for  the  president,  and  the  election  of  the  plaintiff  to 
that  office,  had  been  introduced,  the  plaintiff  offered  himself  as 
a  witness,  and  testified  that  he  had  performed  the  duties  of 
president  from  the  time  of  such  election  until  the  time  of  the 
aforesaid  agreement  with  the  defendant;  that  during  that  time 
he  had  paid  out  money  for  the  corporation,  for  which  he  had 
rendered  it  vouchers,  and  had  also  had  personal  transactions 
with  it  on  his  own  account,  and  had  purchased  coal  from  it  for 
his  personal  use,  and  drawn  money  from  it  at  various  times  in 
different  amounts.  He  also  testified  that  he  had  kept  a  book  in 
which  these  various  items  were  entered,  and  in  which  he  had 
also  entered  the  charges  for  his  services  as  president.  The  pages 
of  the  book,  in  which  was  kept  this  account  showing  these  vari- 
ous charges  and  credits,  were  then  offered  in  evidence,  to  which 
the  defendant  objected  upon  the  ground  that  *'the  books  of  the 
company  are  the  proper  books  to  be  offered  in  evidence  in  this 
case."  The  court  overruled  the  objection  and  admitted  the  evi- 
dence, to  which  the  defendant  excepted. 

At  the  time  when  parties  to  an  action  were  not  competent 
witnesses  in  their  own  behalf,  their  books  of  account  were  ad- 
mitted in  evidence  upon  a  proper  showing  of  the  mode  in  which 
they  had  been  kept,  and  were  treated  as  original  evidence  of  the 
matters  for  which  they  were  introduced;  but,  since  parties  have 
been  allowed  to  testify  concerning  all  the  facts  for  which  the 
books  were  formerly  offered,  their  testimony  in  reference  thereto 
constitutes  primary  evidence  of  these  facts,  and  the  books  of  ac- 
count become  merely  secondary  or  supplementary  evidence.  The 
books  are  not  excluded  as  incompetent,   but   will   be  received. 
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either  in  corroboration  of  the  testimony  of  the  parties  as  entries 
made  at  the  time,  or  upon  the  principles  by  which  inferior  evi- 
dence is  received  where  the  party  is  unable  to  produce  evidence 
of  a  higher  degree.  (See  Roche  v.  Ware,  71  Cal.  375;  60  Am. 
Sep.  639;  White  v.  Whitney,  82  Cal.  163.)  The  defendant  did 
not  object  to  the  introduction  of  the  book  on  the  ground  that  i^ 
had  not  been  correctly  kept,  or  that  the  book  was  not  a  shop 
book,  or  was  not  of  a  character  which  would  render  it  admissible, 
or  that  it  was  only  secondary  evidence  of  the  facts  shown  by 
it,  or  that  the  matters  shown  thereby  did  not  tend  to  establish 
the  plaintiffs  claim,  his  only  objection  being  that  "the  books  of 
the  company  are  the  proper  books  to  be  offered  in  evidence  in 
this  case.**  The  plaintiffs  book  could  have  no  weight  in  de- 
termining the  amount  of  salary  which  he  was  to  receive,  as  his 
claim  to  this  salary  is  based  upon  an  express  contract,  and,  al- 
though the  time-book  kept  by  a  laborer  is  competent  as  evidence 
of  the  days  upon  which  he  has  worked  (Morthes^  v.  Robinson,  8 
Met.  269;  41  Am,  Dec.  505),  there  was  no  dispute  in  the  present 
case  about  the  length  of  time  that  the  plaintiff  had  served  as 
president.  The  book,  however,  showed  the  items  of  the  various 
credits  for  coal  and  money  received  by  the  plaintiff  from  the 
corporation,  and  was  proper  and  material  for  the  purpose  of 
fixing  the  amount  to  be  deducted  from  the  salary  claimed  by 
him ;  and,  as  the  appellant  has  not  pointed  out  any  particular  in 
which  this  account  in  these  respects  varies  from  the  account  kept 
by  the  corporation,  and  which  was  afterward  introduced  in  evi- 
dence, its  reception  by  the  court  cannot  be  said  to  have  caused 
him  any  injury. 

While  the  plaintiff  was  on  the  stand  he  was  asked  by  the  de- 
fendant ^^ow,  how  is  it  that  everybody  went  to  Captain  Simp- 
son to  fix  these  salaries  ?**  This  question  was  objected  to  by  the 
plaintiff  on  the  ground  that  it  was  not  cross-examination,  and  up- 
on the  further  ground  that  it  did  not  appear  that  anybody  went 
to  Captain  Simpson  to  fix  their  salaries,  and  that  it  was  assum- 
ing facts  that  did  not  appear.  The  objection  was  sustained,  and 
this  ruling  is  assigned  as  error  by  the  appellant.  The  ruling 
of  the  court  was  correct  upon  each  of  the  objections  to  the  ques- 
tion made  by  the  plaintiff. 

The  defendant  pleaded  in  his  answer  a  counterclaim  against 
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.the  plaintiff  for  the  sum  of  six  hundred  and  twenty-three  dollars 
and  sixty-three  cents,  upon  an  account  stated  between  the  plain- 
tiff and  the  corporation,  for  goods  sold  and  delivered  and  moneya^ 
paid  by  it  to  him,  and  by  the  corporation  assigned  to  the  de- 
fendant on  the  20th  of  January,  1894.  Upon  this  issue  the 
court  found  in  favor  of  the  plaintiff. 

The  real  controversy  between  the  parties,  as  has  been  stated 
above,  was  the  amount  of  salary  to  which  the  plaintiff  is  entitled, 
and  the  counterclaim  of  the  appellant  is  the  balance  shown  by 
the  books  of  the  corporation  upon  the  basis  of  allowing  the 
plaintiff  a  salary  of  only  one  hundred  dollars  a  month.  The 
finding  of  the  court  in  favor  of  the  amount  claimed  by  the 
plaintiff  necessitated  its  finding  against  this  counterclaim.  The 
evidence  fails  to  support  the  appellant's  claim  that  there  was  an 
account  stated  between  the  corporation  and  the  plaintiff  at  that 
date,  and  the  appellant  has  not  contended  in  his  brief  that,  if 
the.  plaintiff  was  entitled  to  one  hundred  and  fifty  dollars  per 
month,  there  is  any  evidence  in  support  of  the  counterclaim. 

The  judgment  and  order  are  aflSrmed. 

Van  Fleet,  J.,  and  Beatty,  C.  J.,  concurred. 
Hearing  in  Bank  denied. 


[Sac.  No.  288.     Department  One.— January  22,   1898.] 

In  the  Matter  of  the  Estate  of  P.  A.  STROiN'G,  Deceased; 
MARY  F.  FOWLER,  Respondent,  v.  W.  B.  MILLER,  Ad- 
ministrator, Appellant. 

Estates  of  Deceased  Persons — Right  of  Admikistbation — Tbansfeb 
OF  Tmjc  BY  Heibs — ^Impbopeb  Revocation  of  Lettebs. — ^The  heirs 
of  a  deceased  person,  who  died  without  debts,  or  other  estate,  can- 
not, by  consent  that  there  shall  be  no  administration  of  real  prop- 
erty belonging  to  the  decedent,  and  by  transfer  of  their  title  in  such 
real  estate,  dispense  with  the  rights  of  administration  thereupon; 
and  where  letters  of  administration  upon  such  real  property  were 
granted  to  the  public  administrator  six  years  after  the  death  of  the 
decedent,  the  court  cannot  revoke  his  letters  and  set  aside  the  pro- 
ceeding for  administration,  because  of  such  agreement  and  transfer 
on  the  part  of  the  heirs,  and  upon  the  ground  that  there  waa  no  oc- 
casion for  administration  upon  the  said  estate. 
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Id. — Statutory  Construction — Orjvct  of  Aoionistration — Probatk^ 
Proceedinos  Statutory  and  Special  — Jurisdiction  —  Imvbofol 
Dismissal — ^Riqhts  of  Administrator. — ^The  whole  subject  matter 
of  dealings  with  the  estates  of  deceased  persons  is  one  of  statutory 
regulation,  and  the  policy  and  intent  of  the  statute  is  to  subject  es- 
tates of  deceased  persons  to  administration,  for  the  purpose  of  ascer' 
tainlng  and  protecting  the  rights  of  creditors  and  heirs  and  properly 
transmitting  the  title  of  record,  and  there  is  no  other  method  of 
conclusively  determining  the  existence  or  nonexistence  of  heirs  or 
creditors;  and  the  proceedings  for  administration  being  statutory 
and  special  in  their  nature,  the  jurisdiction  of  the  superior  court 
over  ^em  is  circumscribed  by  the  provisions  of  the  statute  confer- 
ring such  jurisdiction,  and  it  cannot  competently  proceed  in  a  man- 
ner essentially  different  from  that  provided  by  statute,  nor  dispense 
with  further  proceedings  nor  deprive  the  administrator  of  his  right 
to  compensation  and  reimbursement  of  costs  and  expense  of  admin- 
istration by  an  order  setting  aside  and  dismissing  the  proceedings. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacrameiito 
County  revoking  letters  of  Administration,  and  setting  aside 
and  dismissing  all  proceedings  thereunder.  Matt  F.  Johnson, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  H.  Oatman^  for  Appellant. 

A.  L.  Hart,  for  Respondent. 

THE  COURT.— The  respondent,  Mary  P.  Fowler,  in  May, 
1896,  filed  a  petition  in  said  estate,  the  material  averments  of 
which  were  in  substance  that  said  decedent  died  in  the  state  of 
Washington  in  1890,  intestate,  without  any  debts,  and  leaving 
no  estate  except  a  certain  described  piece  of  real  estate  in  the 
county  of  Sacramento,  in  this  state;  that  he  left  as  heirs  four 
adult  children,  all  of  lawful  age,  of  whom  petitioner  was  one; 
that  by  mutual  consent  of  said  heirs  no  administration  was  taken 
out  upon  said  estate,  but  that  after  the  death  of  said  intestate, 
and  before  the  grant  of  letters  hereinafter  mentioned,  the  others 
of  said  heirs  conveyed  all  their  right,  title,  and  interest  in  said 
property  to  the  petitioner,  who  took  possession  and  control 
thereof,  and  has  since  occupied  the  same. 

That  in  March,  1896,  W.  B.  Miller,  the  appellant,  as  public 
administrator  of  said  county  of  Sacramento,  regularly  applied 
for  and  was  granted  letters  of  administration  upon  the  estate  of 
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said  deceased,  and  has  since  been  proceeding  to  administer  upon 
said  estate;  that  an  inventory  and  appnisement  was  filed  by  said 
administrator,  and  thereafter  an  application  was  made  for  an 
order  to  sell  the  said  real  estate  to  pay  the  expenses  of  adminis- 
tration, which  application,  after  proceedings  duly  and  regularly 
had  therefor,  was  granted,  and  an  order  made  for  the  sale  of  said 
property,  and  that  in  pursuance  of  said  order  the  administrator 
was  proceeding  to  advertise  and  sell  the  same,  and  would  make 
such  sale  unless  restrained  by  the  court.  It  is  then  alleged  that 
the  petitioner  **is  informed  and  verily  believes  that  there  was 
no  necessity  for  administration  upon  the  said  estate,"  and  that 
the  said  administrator  ''has  procured  the  said  letters  of  admin- 
istration solely  and  only  for  the  purpose  of  deriving  to  himself 
the  fees  which  may  be  allowed  him  by  law,  and  without  respect 
to  the  interests  of  said  estate,  or  the  interests  of  your  petitioner." 
The  prayer  was  that  the  administrator  be  required  to  show  cause 
why  his  letters  and  all  proceedings  thereunder  should  not  be 
vacated  and  set  aside,  and  that  the  contemplated  sale  be  stayed 
until  the  final  determination  of  the  petition. 

The  administrator  demurred  to  the  petition  as  stating  no  cause 
for  relief,  which  demurrer  was  overruled  and  an  answer  filed, 
upon  which  the  matter  was  tried.  The  court  found  the  facts 
in  all  essential  respects  as  alleged  in  the  petition,  and,  conclud- 
ing as  matter  of  law,  that  there  was  no  occasion  for  adminis- 
tration upon  the  said  estate,  made  an  omnibus  order  vacating 
and  setting  aside  its  order  appointing  the  administrator,  revok- 
ing his  letters,  setting  aside  the  order  of  sale  of  real  estate,  and 
generally  all  other  orders  and  proceedings  in  the  estate,  and 
directing  that  the  administration  upon  the  said  estate  cease  and 
determine,  and  awarding  costs  of  the  proceeding  against  the  ad- 
ministrator.    From  this  order  the  appeal  is  taken. 

The  facts  alleged  and  found  are  clearly  insufficient  to  warrant 
the  action  taken  by  the  court  below.  Whatever  the  law  may  be 
in  other  jurisdictions,  there  is  nothing  in  our  probate  law  which 
would,  either  expressly  or  by  implication,  exempt  the  property 
of  this  estate  from  the  requirement  of  administration.  The 
whole  subject  matter  of  dealing  with  the  estates  of  deceased  per- 
sons is  one  of  statutory  regulation,  and  the  policy  and  intent  of 
our  statute  very  clearly  contemplates  that  property  of  decedents 
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left  undisposed  of  at  death  (except  in  the  instance  of  the  home- 
stead, acquired  under  certain  circumstances  as  provided  for  ia 
section  1474  of  the  Code  of  Civil  Procedure)  shall,  for  the  pur- 
poses of  ascertaining  and  protecting  the  right  of  creditors  and 
heirs,  and  properly  transmitting  the  title  of  record,  be  subjected 
to  the  process  of  administration  in  the  probate  court.  Indeed, 
there  is  no  other  method  provided  by  the  statute  whereby  the 
existence  of  creditors  or  heirs  of  decedents  may  be  conclusively 
established.  And  such  administration  may  be  initiated  and  had 
at  the  instance  of  any  person  entitled  under  the  law  to  admin- 
ister upon  the  estate.  That  the  appellant  was  entitled  to  the 
grant  of  letters  in  this  instance  cannot  be  questioned  in  this 
proceeding.  The  court  had  jurisdiction  to  make  such  grant,  and 
it  is  alleged  in  the  petition  and  found  by  the  court  that  upon 
the  application  for  letters  "such  proceedings  were  thereafter  duly 
and  regularly  had  in  said  superior  court  that  on  the  fifth  day 
of  March,  1896,  by  an  order  duly  made  and  regularly  entered, 
the  said  superior  court  appointed  the  said  W.  B.  Miller  the  ad- 
ministrator of  the  said  estate,  and  that  he  ever  since  has  been, 
and  now  is,  as  such  public  administrator  and  under  said  order, 
proceeding  to  administer  upon  said  estate."  That  order,  until 
reversed  or  set  aside  by  some  proper  method,  is  conclusive  upon 
appellants  right  to  administer  said  estate.  The  fact  that  it  is 
averred  in  the  petition  herein  and  found  by  the  court  that  Miller 
alleged  in  his  petition  for  letters  that  the  heirs  of  deceased  were 
unknown,  whereas  in  fact  the  respondent,  "at  the  time  of  the 
filing  of  said  petition  and  for  more  than  four  years  prior  thereto, 
was  in  open  and  notorious  and  exclusive  possession"  of  the  real 
estate  involved,  does  not  affect  the  validity  of  that  order.  Con- 
ceding that  fact  to  be  jurisdictional,  it  was  one  upon  which  the 
superior  court  was  required  to  pass  in  the  granting  of  letters, 
and  as  against  this  collateral  attack  its  order  is  conclusive  in 
favor  of  the  existence  of  all  the  necessary  facts  required  to  sus- 
tain said  order. 

Administration  upon  the  estate  having  been  legally  initiated, 
appellant  acquired  a  right  to  proceed  therewith  imtil  removed 
in  some  manner  and  for  some  cause  provided  by  the  statute,  of 
which  this  is  not  one.  Probate  proceedings  being  purely  statu- 
tory, atid  therefore  special  in  their  nature,  the  superior  court. 
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although  a  court  of  general  jurisdiction,  is  circumscribed  in  this 
class  of  proceedings  by  the  provisions  of  the  statute  conferring 
such  jurisdiction,  and  may  not  competently  proceed  in  a  man- 
ner essentially  different  from  that  provided.  (Smith  v.  Wester- 
field,  88  Cal.  374,  379.)  In  any  proceeding  authorized  by  the 
law  for  his  removal,  appellant  would  have  been  protected  in  his 
right  to  be  reimbursed  for  his  proper  and  necessary  costs  and 
expenses  paid  out  or  incurred,  and  to  compensation  for  services 
rendered  in  the  administration — of  which,  by  the  present  order, 
he  is  not  only  wholly  deprived,  but  is. even  mulct  in  damages,  by 
being  required  to  pay  the  costs  of  this  proceeding. 

Moreover,  and  aside  from  the  mere  rights  of  appellant  in  the 
premises,  the  court  having  assumed  jurisdiction  of  the  estate 
in  a  proper  case,  was  without  power  to  thus  summarily  dispense 
with  the  further  administration  of  the  estate  and  refuse  to  fur- 
ther proceed  therein.  The  case  in  this  respect  is  not  different 
in  principle  from  that  of  In  re  Pina,  112  Cal.  14,  where  the  ad- 
ministration had  become  vacant  through  the  removal  of  the 
administrator,  and  an  application  for  letters  upon  the  estate  was 
refused  by  the  court  below,  apparently  upon  the  ground  that 
there  was  no  necessity  for  further*  administration  for  the  reason 
that  the  heirs  had  parted  with  all  their  interests  in  the  property 
of  the  estate,  and  there  was  no  desire  by  their  grantees  of  any 
further  administration  therein.  This  action  of  the  court  was 
reversed,  and  it  was  there  said :  '^e  know  of  no  such  authorized 
method  under  the  law  of  dispensing  with  the  usual  and  ordinary 
administration  of  an  estate  of  a  deceased  person,  or  of  thus  de- 
termining the  question  of  title  to  real  property  as  between  an 
estate  and  persons  claiming  adversely  to  it.  Under  the  facts 
appearing,  it  was  the  duty  of  the  court  to  proceed  and  appoint 
an  administrator  with  the  will  annexed,  to  complete  the  admin- 
istration.*' 

For  these  reasons  the  order  appealed  from  must  be  reversed, 
and  it  is  so  ordered,  same  to  be  entered  nunc  fro  tunc  as  of  the 
thirtieth  day  of  June,  1897. 

Hearing  in  Bank  denied. 
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[Crim.  No.  320.    Department  Two. — January  25,  1898.] 

THE  PEOPLE,  Respondent,  v.  JAMES  B.  COLON,  Appellant 

Cbuciital  Law — Appeal— Absence  of  Notice  fbom  Teanscbipt— Cke- 
TiFiOATB  OF  Clesk — DISMISSAL. — Where  the  transcript  on  appeal  in 
a  criminal  case,  contains  no  copy  of  the  notice  of  appeal,  and  does 
not  show  that  any  notice  of  appeal  was  served,  the  clerk  merely  cer- 
tifying that  the  transcript  sets  forth  true  copies  of  the  information, 
etc.,  "and  also  of  the  notice  of  appeal  duly  filed  herein,"  there  being 
nothing  in  the  record  to  show  from  what  the  appeal  was  taken,  or 
that  the  notice  was  served  upon  the  attorney  for  the  adverse  party, 
the  appeal  cannot  be  considered,  and  must  be  dismissed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County  and  from  an  order  denying  a  new  triaL  A.  J.  Buckler, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Coghlan  &  Harvey,  for  Appellant. 

W.  P.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Respondent. 

BELCHER,  C. — The  defendant  was  convicted  of  the  crime 
of  grand  larceny,  charged  to  have  been  committed  on  the  eighth 
day  of  June,  1897,  in  the  county  of  Solano,  by  feloniously  steal- 
ing, taking  and  carrying  away  from  the  person  of  one  Charles 
Miller  the  sum  of  thirty-six  dollars,  lawful  money  of  the  United 
States.  He  moved  for  a  new  trial,  upon  the  groimd  that  the 
evidence  was  insufficient  to  establish  his  guilt  beyond  a  reason- 
able doubt,  and  his  motion  was  denied.  Thereupon  the  court 
pronounced  judgment  that  he  be  imprisoned  in  the  state  prison 
at  Folsom  for  the  period  of  one  year. 

In  the  transcript  presented  here  no  copy  of  any  notice  of  ap- 
peal, is  set  out,  and  the  only  reference  to  any  such  notice  is  that 
found  in  the  certificate  of  the  clerk  of  the  court  below  attached 
to  the  transcript,  in  which  he  certifies  "  the  foregoing  to  be  full, 
true,  and  correct  copies  of  the  information,''  etc.,  "and  also  of 
the  notice  of  appeal  duly  filed  herein.'* 

As  the  record  contains  no  copy  of  any  notice  of  appeal,  and 
as  it  cannot  therefore  be  seen  from  what  the  appeal  was  taken. 
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or  that  the  notice  was  ever  served  upon  the  attorney  of  the 
adverse  party,  the  attorney  general  suggests  that  there  is  noth- 
ing before  this  court  for  its  consideration,  and  asks  that  the  ap- 
peal be  dismissed. 

Section  1240  of  the  Penal  Code  provides :  '^An  appeal  is  taken 
by  filing  with  the  clerk  of  the  court,  in  which  the  judgment  or 
order  appealed  from  is  entered  or  filed,  a  notice  stating  the  ap- 
peal from  the  same,  and  serving  a  copy  thereof  upon  the  attor- 
ney of  the  adverse  party .^^ 

In  People  v.  Phillips,  45  Cal.  44,  it  did  not  appear  that  any 
notice  of  appeal  was  filed  or  served,  except  by  a  recital  in  the  bill 
of  exceptions,  in  which  it  was  stated  that  "a  notice  of  appeal  had 
been  duly  given.'*  It  was  held  that  "a  recital  in  a  bill  of  excep- 
tions that  a  notice  of  appeal  has  been  served  and  filed  is  no  evi- 
dence that  an  appeal  has  been  taken;**  and  it  was  ordered  that  the 
submission  be  set  aside  and  the  cause  stricken  from  the  calendar. 

In  People  v.  Bell,  70  Cal.  33,  it  is  said :  *^The  transcript  here- 
in does  not  show  that  the  notice  of  appeal  was  served  on  anyone. 
The  law  requires  that  it  shall  be  served  on  the  attorney  of  the 
adverse  party  (Pen.  Code,  sec.  1240),  and  the  transcript  on  ap- 
peal must  show  it.  (Citing  People  v.  Phillips  supra,  and  Peo- 
ple V.  Clark,  49  Cal.  455.)  This  not  being  the  case,  the  appeal 
cannot  be  considered.** 

In  view  of  the  foregoing  authorities  the  appeal  in  this  case 
cannot  be  considered.    It  should  therefore  be  dismissed. 

Haynes,  C,  and  Britt,  C,  concurred. 

For  reasons  given  in  the  foregoing  opinion  the  appeal  is  dis- 
missed. 

Henshaw,  J.,  McFarland,  J.,  Temple,  J. 
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[L.  A.  No.  839.    Department  One. — January  27,  1898.] 

JOSEPH  C.  HEAENE,  Eespondent,  v.  M.  H.  DE  YOUNG  et 
al.^  Appellants. 

Libel — Justutication — ^Ikmatebial  Variance — Pboof  of  Chabgb. — ^A 
defendant  in  an  action  of  slander  or  libel  is  not  required  to  justify 
every  word  of  the  defamatory  matter,  but  it  is  sufficient  if  the  sub- 
stance, gist,  or  sting  of  the  libelous  charge  be  justified,  and  immate- 
rial variances  and  defects  of  proof  upon  minor  matters  are  to  be 
disregarded  if  the  substance  of  the  charge  be  justified. 

Id. — Divorce  for  Extreme  Cruelty — ^Variance  as  to  Acts  of  Cbukltt 
Published — Evidence  of  Othe;r  Violent  Assaults.  —  Where,  in 
publishing  a  report  of  the  proceedings  had  in  an  action  for  divorce 
upon  the  ground  of  extreme  cruelty,  in  which  a  decree  for  the  plain- 
tiff had  been  granted,  it  was  stated  that  at  the  trial  evidence  was 
introduced  showing  that  the  defendant  in  the  divorce  suit,  who  was 
plaintiff  in  the  libel  suit,  was  a  man  of  most  ungovernable  temper, 
and  that  such  incidents  as  the  hurling  of  dishes  at  his  wife  when 
engaged  in  argument  were  referred  to  by  the  witnesses  for  the  pros- 
ecution, the  sting  or  gist  of  the  charge  is  that  he  had  assaulted  his 
wife  with  force  and  violence,  and  the  hurling  of  dishes  or  the  fact 
of  argument  need  not  be  proved,  but  evidence  of  other  assaults  of 
any  kind  upon  the  wife  by  the  use  of  force  and  violence  is  admis- 
sible and  sufficient  to  prove  justification  of  the  libel,  the  manner  of 
the  assault,  and  the  means  used  in  making  it  being  mere  matters  of 
detail,  not  material  to  the  substance  of  the  libel. 

Id. — Evidence — Second  Publication  after  Suit  Brought — QuEsnon 
of  Malice. — In  an  action  of  libel  evidence  of  a  second  publication 
made  after  suit  brought,  in  support  of  the  same  charge,  may  be 
given  as  tending  to  prove  malice  in  the  original  publication,  and 
the  fact  that  there  may  be  statements  in  the  second  publication  look- 
ing toward  other  matters  furnishes  no  reason  for  rejection  of  the 
article  as  competent  and  material  evidence. 

Id. — Understanding  of  Readers  Inadmissible. — ^Where  it  does  not  ap- 
pear that  the  readers  of  a  publication  alleged  to  be  libelous  knew 
anything  of  the  parties  or  of  the  circumstances  save  what  they 
gathered  from  the  publication,  and  thus  stand  in  the  same  position 
with  reference  to  the  publication  as  the  jurors,  evidence  ajs  to  the 
understanding  of  such  readers  as  to  the  meaning  of  the  publication 
is  inadmissible. 

Id. — Common  Import  op  Words — Province  of  Jury. — ^The  common  im- 
port of  the  words  of  a  published  article  must  be  applied  to  test  its 
libelous  character,  the  publishers'  intentions  are  to  be  gauged  by  such 
import,  and  the  reader's  understanding  of  it  must  be  based  upon 
such  import;  and  it  is  the  sole  province  of  the  jury  to  declare  its 
import  from  the  words  used. 

Id. — Evidence — Joint  Action — Declarations  of  Correspondent — Ex- 
press   Malice — Instructions  —  Damages. — In    a    joint    action 
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against  a  publisher  of  a  newspaper  and  a  correspondent,  who  may 
be  said  to  be  an  agent  of  the  publisher,  evidence  is  admissible  to 
show  statements  made  by  the  correspondent  after  the  publication  of 
the  alleged  libelous  article,  for  the  purpoae  of  proving  express  malice 
on  his  part,  there  being  evidence  to  show  a  repetition  of  the  libel 
on  the  part  of  the  publisher  for  the  same  purpose  as  against  him, 
and  the  jury  being  properly  instructed  that  subsequent  declarations 
or  publications  made  by  one  defendant  are  not  admissible  against 
the  other,  but  that  to  authorize  exemplary  damages  actual  malice 
of  each  defendant  must  be  shown,  and  that  there  can  be  no  recovery 
in  the  joint  action  except  of  the  lowest  amount  of  damages  to  be  as- 
sessed against  either  of  them. 

ID. — Chabge  of  Crime — Pboof  of  Justifioation  —  Pbefonderance  of 
Evidence. — Where  the  libel  published  charges  upon  plaintiff  the 
commission  of  a  crime,  it  is  not  necessary  that  the  commission  of 
the  crime  be  proved  beyond  a  reasonable  doubt,  but  a  preponderance 
of  evidence  is  sufficient  to  establish  a  justification. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  trial.  Lucien 
Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lloyd  &  Wood,  William  J.  Hunsaker,  and  J.  S.  Callen,  for 
Appellant. 

E.  W.  Hendrick,  Works  &  Works,  and  Herbert  Peery,  for  Ee- 
spondent. 

GAEOUTTE,  J. — This  is  an  appeal  from  a  judgment  based 
upon  the  verdict  of  a  jury  awarding  to  the  plaintiff,  and  jointly 
against  both  defendants,  the  sum  of  ten  thousand  dollars  dam- 
ages for  the  publication  in  the  San  Francisco  Chronicle  of  an 
alleged  libel.  The  appeal  is  also  prosecuted  from  an  order  deny- 
ing a  motion  for  a  new  trial.  The  defendant  De  Young  was 
the  proprietor  and  publisher,  and  the  defendant  Blunt  was  the 
San  Diego  City  correspondent,  of  the  paper.  The  article  in  ques- 
tion was  written  by  Blunt  and  forwarded  to  San  Francisco, 
where  it  was  published  without  the  knowledge  of  De  Young. 

The  article  deals. with  two  occurrences,  happening  at  different 
times  and  different  places.  It  opens  with  a  statement  of  fact 
that  in  an  action  for  divorce,  brought  by  the  wife  df  the  plain- 
tiff upon  a  complaint  charging  extreme  cruelty  and  failure  to 
provide,  a  decree  had  been  rendered  in  her  favor.   Among  other 
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things,  the  article  recited  the  following :  ''At  the  trial,  evidence 
was  elicited  showing  the  doctor  to  be  a  man  of  most  ungoyem- 
able  temper,  the  use  of  profane  and  abusive  language  being  one 
of  the  offenses  charged,  but  such  incidents  as  the  hurling  of 
dishes  at  his  wife  when  engaged  in  arguments,  were  referred  to 
by  witnesses  for  the  prosecution/'  In  the  second  part  of  the 
article  is  found  an  epitome  of  the  facts  concerning  the  murder  of 
Amos  J.  Stilwell  at  Hannibal,  Missouri,  on  the  night  of  De- 
cember 28,  1888 ;  the  article  stated  that  these  facts  were  taken 
from  newspapers  published  at  Hannibal  and  Kansas  City  at  the 
time  of  the  murder. 

The  complaint,  after  quoting  the  aforesaid  extract  from  the 
article  pertaining  to  the  divorce  proceedings,  declares:  'That 
said  allegation  was  false  and  defamatory;  that  it  was  not  true 
that  plaintiff  ever  hurled  dishes  at  his  wife  when  engaged  in 
argument,  or  at  any  other  time,  nor  did  witnesses  or  any  of  them 
who  gave  testimony  at  such  trial,  testify  that  plaintiff  ever 
hurled  dishes  at  his  wife.''  A  portion  of  the  article  referring  to 
the  murder  of  Stillwell  is  as  follows:  "That  robbery  was  not 
the  motive  was  evident  from  the  fact  that  nothing  of  value  had 
been  taken.  The  ax  was  one  belonging  to  the  place,  and  had 
been  observed  a  day  of  two  previous  by  servants  near  the  front 
door  steps  in  the  yard.  Dr.  Hearne  was  the  family  physician, 
and  one  of  the  first  to  reach  the  house  and  assist  in  waking  the 
servants."  Referring  to  that  portion  of  the  publication  relating 
to  the  murder  of  Stillwell,  the  complaint  charges:  "That  the 
defendants  meant  thereby,  and  persons  reading  said  article  un- 
derstood that  defendants  meant  thereby,  that  this  plaintiff  had 
been  guilty  with  other  persons  of  murdering,  or  of  assisting  in 
the  murder  of,  the  said  Stillwell,  the  former  husband  of  his  wife. 
x\nd  plaintiff  alleges  that  said  publication  was  false  and  de- 
famatory in  this,  that  it  is  not  true  that  he  had  murdered  said 
Stillwell,  nor  that  he  assisted  in  said  murder,  nor  is  it  true  that 
he  had  any  knol wedge  of  said  affair;  nor  is  it  true  that  he  was 
one  of  the  first  to  reach  the  house,  and  it  is  not  true  that  he 
assisted  in  waking  the  servants." 

Defendants  filed  separate  answers,  each  alleging  as  to  that  por- 
tion of  the  publication  bearing  upon  the  divorce  proceedings: 
"That  the  publication  aforesaid  was  a  fair  and  true  report  with- 
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out  malice,  of  a  judicial  proceeding,  and  of  matter  said  in  the 
course  thereof  and  this  defendant  alleges  and  avers  that  the  same 
was  and  is  privileged.^'  As  to  that  portion  of  the  publication 
referring  to  the  murder  of  Stillwell,  defendants,  by  their  re- 
spective answers,  deny  "that  this  defendant  meant  thereby,  or 
that  persons  reading  said  article  understood  that  defendant 
meant  thereby,  that  the  plaintiff  had  been  guilty  with  other 
persons  of  murder,  or  of  assisting  in  the  murder  of  said  Stillwell, 
the  former  husband  of  plaintiff's  wife."  Defendants  also  deny 
that  said  publication  was  false  or  defamatory,  and  allege  that  it 
was  made  without  malice. 

At  the  trial  defendants  failed  to  establish  that  witnesses  in  the 
action  of  divorce  testified  that  *'8uch  incidents  as  the  hurling 
of  dishes  at  his  wife  when  engaged  in  argument'*  occurred.  But 
in  support  of  the  truth  of  that  part  of  the  publication  defend- 
ants offered  evidence  to  the  effect  that  at  the  trial  of  the  action 
for  divorce  the  wife,  as  a  witness,  testified  as  follows :  'TVTien  I 
received  a  telegram  he  would  take  that  and  the  enevelope  and 
poke  them  in  my  mouth  so  I  could  not  breathe,  and  then  give 
me  chloroform."  "He  took  me  to  the  third  story  of  our  house 
and  locked  the  door  and  told  me  with  terrible  oaths  that  he 
would  kill  me,  and  with  that  he  pinched  my  arm  black  and  blue 
from  the  shoulder  to  the  elbow."  "I  tried  to  make  him  stop, 
but  he  would  not,  and  he  picked  me  up  and  threw  me  against 
the  foot  of  the  bed  so  that  my  limbs  were  black  and  blue  for 
weeks  after  that."  "He  took  his  hand  and  knocked  me  down 
on  the  floor."  "During  the  time  this  contention  was  going  on 
he  put  a  pistol  in  my  ear  and  threatened  to  shoot  me."  "He 
abused  me  and  cursed  me  and  knocked  me  out  of  the  public  hall- 
way with  curses."  "If  I  happened  to  be  in  his  way,  or  could  not 
entertain  him  as  much  as  he  thought  I  ought  to,  he  would  beat 
me  again."  This  evidence,  under  objection  of  plaintiff's  attor- 
ney that  it  did  not  tend  to  prove  the  truth  of  the  charge,  was 
not  allowed  to  go  to  the  jury,  and  error  upon  the  part  of  the 
court  in  so  ruling  is  the  first  question  before  us. 

It  is  well  settled  that  a  defendant  is  not  required  in  an  action 
of  slander  or  libel  to  justify  every  word  of  the  alleged  defama- 
tory matter;  it  is  sufficient  if  the  substance,  the  gist,  the  sting 
of  the  libelous  charge  be  justified.  Immaterial  variances  and 
CXIX.  CAL.-43 
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defects  of  proof  upon  immaterial  matters  go  for  nothing,  and, 
if  the  gist  of  the  charge  is  established  by  the  evidence,  the  de- 
fendant has  made  his  case.  The  defendant  should  be  held  to  a 
strict  accountability  for  all  injury  inflicted  upon  the  wronged 
party;  at  the  same  time  there  is  no  sound  reason  to  support  the 
proposition  that  a  defendant  must  prove  literally  the  truth  of 
his  publication.  It  may  be  said  that  modem  authority  has 
adopted  a  more  liberal  rule  as  to  this  principle  than  was  ap- 
plied by  the  courts  in  the  ancient  past.  Indeed,  there  seems  to 
be  but  little  difference  between  counsel  here  as  to  the  true  doc- 
trine at  the  present  time.  The  serious  trouble  arises  upon  the 
application  of  that  doctrine.  The  textwriters  substantially  agree 
as  to  the  true  rule,  and  it  is  well  stated  by  Sutherland  on  Dam- 
ages, volume  3,  page  2626 :  "A  plea  of  justification  is  sustained 
by  justifying  so  much  of  the  defamatory  matter  as  constitutes 
the  sting  of  the  charge.  It  is  unnecessary  to  repeat  and  justify 
every  word  of  the  alleged  defamatory  matter,  if  the  substance 
of  the  charge  be  justified.  If  the  substantial  imputations  be 
proved  true,  a  slight  inaccuracy  in  the  details  will  not  prevent 
a  judgment  for  the  defendant,  if  the  inaccuracy  does  not  change 
the  complexion  of  the  affair  so  as  to  affect  the  reader  of  the  ar- 
ticle differently  than  the  actual  truth  would.'*  It  is  not  the 
mere  fact  that  a  difference  exists  between  the  published  report 
of  the  proceeding  and  the  proceeding  as  it  actually  occurred, 
that  determines  the  presence  of  the  libel,  but  rather,  is  the  dif- 
ference of  a  substantial  character,  and  does  it  produce  a  dif- 
ferent effect? 

What  is  the  sting,  the  gist,  the  substance  of  the  libel  in  the 
article  before  us?  The  publication  declared  that  plaintiff  had 
been  sued  for  a  decree  of  divorce,  upon  the  ground  of  extreme 
cruelty,  and  the  decree  granted.  It  further  stated  that  at  the 
trial  evidence  was  introduced  showing  the  plaintiff  to  be  a  man 
of  most  ungovernable  temper,  and  that  such  incidents  as  the 
hurling  of  dishes  at  his  wife,  when  engaged  in  argument,  were 
referred  to  by  the  witnesses  for  the  prosecution.  It  certainly  is 
no  part  of  the  pting  or  gist  of  the  libel  that  he  hurled  the  dishes 
at  his  wife  when  engaged  in  argument.  If  the  dishes  had  been 
hurled  by  him  in  sullen  silence,  the  same  sting  would  have  been 
there.     Again,  it  is  no  part  of  the  sting  or  gist  of  the  libel  that 
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he  hurled  dishes  at  his  wife  when  engaged  in  argument.  The 
same  sting  would  still  be  there  if  the  articles  hurled  had  been 
knives  or  forks,  or  even  chairs.  Again^  it  is  no  part  of  the  sting 
or  gist  of  the  libel  that  he  hurled  dishes  at  his  wife  when  en- 
gaged in  argument.  The  same  sting  would  still  be  there  if  he 
had  not  hurled  the  dishes  at  his  wife,  but  had  simply  held  them 
in  his  hand,  and,  thus  holding  them,  had  assaulted  her  with 
them.  Hence,  it  appears  that  neither  the  fact  that  the  weapons 
used  were  dishes,  nor  that  the  weapons  were  hurled,  nor  that 
the  plaintiff  was  engaged  in  argument  at  the  time  the  weapons 
were  hurled,  nor  all  of  these  things  taken  together,  form  the 
sting  of  the  libel. 

The  manner  and  means  used  by  the  plaintiff,  as  set  forth  in 
the  publication,  are  nonessentials  in  forming  the  sting  of  the 
charge.  The  sting,  the  hurt  to  the  plaintiff,  is  found  in  the  fact 
that  he  is  charged  in  the  publication  by  the  evidence  with  having 
assaulted  his  wife  with  force  and  violence.  That  is  the  substance 
of  the  libel.  The  subFtantial  imputation  against  plaintiff  is  the 
evidence  of  a  violent  assault  upon  his  wife.  The  manner  of  the 
assault  and  the  means  used  in  making  it  are  mere  matters  of  de- 
tail ;  and  statements  in  that  regard  do  not  change  the  complexion 
of  the  affair  in  any  degree  to  plaintiff's  disadvantage  in  the  mind 
of  the  reader.  Substantially  stated,  the  charge  here  is  that  the 
plaintiff  assaulted  his  wife  by  hurling  dishes  at  her.  Testimony 
at  the  divorce  trial  of  an  assault  of  any  kind  upon  his  wife,  by 
use  of  force  and  violence  upon  the  part  of  the  plaintiff,  would 
prove  the  charge. 

It  may  be  said  that  the  early  cases  in  this  country  have  de- 
clared the  doctrine  to  be  that  the  justification  should  be  as  full 
and  exact  in  detail  as  the  charge.  (Torrey  v.  Field,  10  Vt.  353.) 
But  in  Boogher  v.  Knapp,  97  Mo.  122,  it  is  said:  "The  report  is 
fair  and  impartial  so  far  as  the  plaintiff  is  concerned,  if  a  ver- 
baiim  report  of  the  proceedings  would  have  the  same  effect  on 
his  character  as  the  report  made.  The  only  interest  the  plaintiff 
has  in  the  accuracy  of  the  report  is  that  it  shall  be  so  far  accu- 
rate as  not  to  be  more  injurious  to  him  than  a  verbatim  report 
would  be.*'  Possibly,  this  doctrine  is  too  broadly  stated  in  favor 
of  a  defendant.  Certainly  we  are  not  called  upon  to  apply  such 
a  test  here  in  order  to  support  a  justification  of  the  truth  of 
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this  charge.  In  Vail  v.  Anderson,  61  Minn.  552,  the  article 
charged  plaintiff  with  haying  committed  an  aBsanlt  with  intent 
to  do  great  bodily  harm.  It  was  alleged  that  the  plaintiff  com- 
mitted the  assault  by  thrusting  a  pitchfork  into  the  thigh  of  one 
McClintock.  The  publisher  was  held  to  have  justified  the  truth 
of  his  publication,  even  though  he  failed  to  show  that  the  pitch- 
fork penetrated  McClintock^s  thigh,  the  court  holding  that  an 
actual  wounding  was  not  necessarily  involved  in  the  sting  of 
the  charge.  In  the  case  of  Snow  v.  Witcher,  9  Ired.  346,  the 
charge  was  made  that  the  plaintiff,  an  unmarried  female,  'liad 
lost  a  little  one.'^  This  charge  was  held  justified  by  plea  and 
proof  that  the  plaintiff  was  an  unchaste  woman.  The  court  de- 
clared the  sting  of  the  charge  was  the  act  of  criminal  intercourse 
indirectly  declared  to  have  been  committed  by  the  plaintiff.  In 
view  of  what  has  been  said,  it  is  apparent  that  the  evidence  of- 
fered by  defendants  should  have  been  admitted  as  tending  to 
support  the  truth  of  the  charge,  and  should  have  gone  to  the 
jury  as  bearing  upon  that  issue.  The  rule  we  have  declared  has 
no  direct  precedent  in  this  state,  for  here  the  question  is  a  new 
one,  but  it  is  a  rule  agreeable  to  reason,  as  rendering  to  both 
sides  of  the  litigation  full  and  complete  justice. 

It  is  insisted  that  the  court  erred  in  allowing  plaintiff  to  intro- 
duce in  evidence  "a  publication  of  a  different  nature  from  the 
one  complained  of,  and  made  at  a  time  subsequent  to  the  com- 
mencement of  the  action.*'  In  answer  to  the  first  branch  of 
this  contention,  upon  a  comparison  of  the  two  publications  we 
are  not  prepared  to  say  that  they  were  so  dissimilar  as  to  defeat 
the  introduction  of  the  second  in  evidence  as  tending  to  prove 
malice.  If  the  first  publication  will  support  the  construction 
that  by  it  plaintiff  is  charged  as  a  particeps  criminis  in  the  mur- 
der of  Stillwell,  then  the  second  publication  will  support  that 
charge ;  and,  while  there  may  be  statements  in  the  second  article 
looking  toward  other  matters,  such  fact  furnishes  no  reason  for 
the  rejection  of  the  article  as  competent  and  material  evidence 
in  the  case. 

Was  it  error  to  admit  the  second  publication  in  evidence, 
it  having  been  made  subsequently  to  the  commencement  of  the 
action?  The  law  is  not  at  all  settled  in  this  country  upon  the 
question.     Many  very  reputable  courts  have  divided  as  to  the 
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true  rule.  Mr.  Justice  Bapallo,  in  Frazier  v.  McCloskey,  60 
N.  Y.  338,  19  Am.  Eep.  193,  attempts  upon  reason  to  show  why 
publications  made  subsequent  to  the  commencement  of  the  ac- 
tion stand  upon  different  ground  as  to  the  law  from  those  made 
prior  to  the  commencement  of  the  action  and  subsequent  to  the 
publication  upon  which  the  libelous  charge  is  based  When  we 
consider  that  these  publications  are  only  admissible  for  the  sin- 
gle purpose  of  proving  malice  actuating  the  defendant  in  the 
original  publication,  it  is  difficult  to  see  substantial  reasons 
why  the  commencement  of  the  action  should  be  a  bar  to  the  ad- 
mission of  publications  made  thereafter;  but,  whatever  may  be 
the  rule  in  other  jurisdictions,  in  this  state  we  deem  the  matter 
settled  by  the  adjudications.  In  Norris  v.  Elliott,  39  Cal.  72, 
this  court  thus  declares  the  rule :  "Nor  did  the  court  err  in  ad- 
mitting proof  that  the  slanderous  words  were  repeated  after 
the  action  was  commenced.  This  proof  was  offered  and  admit- 
ted only  as  proof  of  malice,  and  was  competent  for  that  purpose.^' 
It  is  also  said  in  Chamberlin  v.  Vance,  51  Cal.  84:  "The  words 
testified  to  by  the  witness  were  spoken  after  the  commencement 
of  the  action,  but,  as  they  were  substantially  the  same  as  those . 
declared  on,  they  were  admissible  to  prove  the  quo  animo  with 
which  the  alleged  slander  was  originally  published.  The  words 
spoken  after  were  of  similar  import  to  those  spoken  before  this 
action  was  brought.  They  may  be  considered  a  repetition,  and 
so  were  admissible  on  the  question  of  malice:^'  In  speaking  to 
the  issue  of  malice,  we  find  the  following  pertinent  language 
used  in  Harris  v.  Zanone,  93  Cal.  59 :  'HJpon  this  issue  the  plain- 
tiff was  at  liberty  to  introduce  any  competent  evidence  of  ex- 
press malice,  as  fully  as  though  it  had  been  alleged  in  her  origi- 
nal complaint  and  denied  in  the  answer  of  the  defendant;  and 
other  utterances  of  words  of  similar  import  would  be  competent 
evidence  for  that  purpose."  There  is  nothing  in  Stern  v.  Lowen- 
thai,  77  Cal.  342,  in  any  way  weakening  the  effect  of  these  de- 
cisions. It  follows  that  appellant's  contention  upon  this  branch 
of  the  case  is  unsound. 

It  is  claimed  that  the  court  committed  error  in  allowing  wit- 
nesses who  had  read  the  publication  charged  as  libelous  to  testify 
as  to  their  understanding  of  its  meaning.  Those  witnesses  testi- 
fied their  understanding  of  the  article,  after  reading  it,  was  to 
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the  effect  that  it  charged  the  plaintiff  as  a  particeps  criminis  in 
the  murder  of  Stillwell.  This  character  of  eyidence  was  not  ad- 
missible in  the  case  at  bar.  Tested  by  the  record,  the  witaesaes 
for  plaintiff  to  this  proposition  stood  exactly  as  the  jurors.  They 
were  in  no  sense  learned  and  scientific  men.  They  knew  nothing 
of  the  parties  or  the  circumstances,  save  what  they  gathered  from 
the  publication.  Their  conclusions  were  based  alone  upon  a  read- 
ing of  the  article,  and  under  such  conditions  the  jurors  were  as 
competent  to  arrive  at  a  correct  conclusion  as  to  the  meaning  of 
the  publication  as  were  these  witnesses.  In  such  a  case,  the  law 
does  not  allow  the  judgment  of  a  witness  to  be  substituted  for  the 
judgment  of  the  juror. 

The  alleged  libelous  article  purported  to  give  a  brief  statement 
of  the  circumstances  surrounding  the  murder  of  Stillwell.  After 
setting  out  a  large  portion  of  the  publication  in  his  pleading, 
plaintiff  thereafter  alleged  that  defendants  meant  by  said  publi- 
cations to  charge  plaintiff  as  particeps  criminis  in  the  murder  of 
Stillwell,  and  persons  reading  the  article  so  understood  the 
charge.  Plaintiff's  attorneys  in  their  brief  declare  that  their 
client's  case  in  this  regard  proceeds  upon  the  theory  that  he  has 
been  accused  by  this  publication  of  committing  murder,  and  al- 
lege that  the  accusation  is  untrue.  Xo  ambiguities  appear  upon 
the  face  of  the  article.  Words  of  common  and  ordinary  import 
alone  are  used.  No  technical  or  provincial  terms  are  contained 
therein.  The  names  of  all  the  parties  in  any  way  connected  with 
the  affair  are  plainly  given.  Under  such  circumstances,  the  arti- 
cle is  libelous  per  se,  or  it  is  not  libelous  at  all.  If,  by  fair  infer- 
ences and  deductions  from  the  article,  taken  as  a  whole,  it  can 
be  said  that  murder  is  charged  against  plaintiff,  then  the  article 
is  libelous  per  se.  And  the  deductions  and  conclusions  of  any 
number  of  witnesses  looking  toward  or  against  plaintiff's  con- 
tetion  in  this  regard  could  not  aid  the  jury  in  arriving  at  the 
true  deduction  from  the  publication.  Of  necessity,  these  wit- 
nesses simply  stood  upon  equal  footing  with  the  jurors,  and  their 
deductions  from  the  publication  were  no  more  likely  to  be  cor- 
rect than  the  jurors'  deductions. 

It  is  unnecessary  to  enter  into  a  review  in  detail  of  the  author- 
ities bearing  upon  this  question.  It  may  be  conceded  that  they 
are  not  all  in  line.    At  the  same  time  the  true  rule  may  be  said 
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to  be  well  established.  Smart  v.  Blanchard,  42  N.  H.  137,  is 
recognized  as  sound  authority  upon  this  question  The  matter 
is  there  fully  discussed^  and,  after  a  review  of  the  leading  author* 
ities  from  various  states  promulgated  by  the  courts  up  to  that 
time,  that  court  declared  the  rule  as  follows :  'TJpon  a  careful  ex- 
amination of  the  cases,  we  are  inclined  to  hold  that  the  true  rules 
to  be  deduced  from  them  are  these:  that  where  the  words  are 
ambiguous  and  the  application  doubtful,  it  must  be  shown  by 
plaintiff :  1.  That  the  words  were  actually  used  in  their  action- 
able sense,  and  were  applied  to  the  plaintiff;  2.  That  the  hearers 

so  understood  them Had  it  appeared,  then,  as  in  the 

case  before  us  that  the  meaning  was  ambiguous  and  the  applica- 
tion doubtful,  and  that  the  witness  was  one  to  whom  the  libel 
complained  of  was  published,  his  understanding  of  it  would  be 
admissible,  especially  if  it  appeared  that  he  was  acquainted  with 
the  circumstances  to  which  it  related.  (Great  care,  however, 
should  be  taken  that  under  the  pretense  of  showing  how  the  hear- 
ers understood  an  ambiguous  expression,  the  mere  opinion  of  the 
witness^  as  to  the  interpretation  of  the  language  should  not  be  re- 
ceived." (Italics  ours.)  Notwithstanding  the  courts  have  not 
all  trod  the  same  path  upon  this  question,  yet  of  the  many  cases 
cited  by  the  respondent  we  fail  to  find  one  that  reaches  the  mark 
of  sustaining  the  legal  admissibility  of  the  evidence  here  intro- 
duced. Indeed,  when  the  article  is  libelous  upon  its  face,  and 
the  party  libeled  is  named  upon  the  face  of  the  article,  there  is 
no  room  for  the  introduction  of  evidence  of  witnesses  as  to  their 
understanding  of  its  meaning.  The  California  cases  cited  fully 
bear  out  our  position.  In  Maynard  v.  Fireman's  etc,  Ins.  Co.,  34 
Cal.  58,  91  Am.  Dec.  672,  it  is  said :  "It  is  not  pretended  that  the 
words  complained  of  as  a  libel  are  so  per  se  for  in  themselves  they 
cannot  be  said  to  import  anything  of  a  defamatory  character  con- 
cerning the  plaintiff."  In  Russell  v.  Kelly,  44  Cal.  641,  13  Am. 
Eep.  169,  the  name  of  the  plaintiff  was  not  mentioned  in  the  ar- 
ticle. This  language  was  used :  "At  the  trial,  witnesses  were  called 
by  the  plaintiff  to  testify  that  they  were  acquainted  with  the  par- 
ties and  familiar  with  the  relations  existing  between  them  im- 
mediately prior  to  and  at  the  time  the  publications  were  made, 
and  that  on  reading  the  publications  they  understood  the  plain- 
tiff to  be  one  of  the  persons  referred  to."  In  Edwards  v,  San 
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Jose  etc.  Publishing  8oc.,  99  Cal.  434,  37  Am.  St.  Eep.  70,  the 
publication  was  libelous  per  se.  In  Harris  v.  Zanone,  supra,  the 
words  were  libelous  per  se,  and  this  court  quoted  approvingly  the 
following  from  Townshend  on  Libel  and  Slander,  section  97; 
'TVhere  the  language  published  is  the  vernacular  of  the  place  of 
publication,  it  requires  no  proof  that  those  who  heard  or  read  it 
understood  it.  .  .  .  Where  the  matter  published  is  in  a  lan- 
guage which  he  who  hears  or  reads  it  understands,  it  will  be 
assumed  he  understood  it  in  the  sense  which  properly  belongs  to 
it.''  In  People  v.  Collins,  102  Cal.  345,  it  is  said:  '*Where  the 
publication  is  not  a  libel  on  its  face,  but  it  is  claimed  that  the 
language  used  has  a  covert  meaning,  it  is  necessary  not  only  to 
allege  and  prove  the  slanderous  or  libelous  sense  in  which  the 
words  were  used  by  the  defendant,  but  also  that  they  were  under- 
stood in  the  same  sense  by  those  to  whom  they  were  addressed.'* 
We  conclude  that  the  common  import  of  the  words  of  this  article 
must  be  applied  to  test  its  libelous  character.  The  publisher's 
intentions  are  to  be  gauged  by  such  import.  The  reader's  under- 
standing of  it  must  be  based  upon  such  import ;  and,  that  being 
the  fact,  it  is  the  sole  province  of  the  jury  to  declare  its  true  im- 
port from  the  words  used.  By  such  rule  the  law  fully  guards 
the  liberty  of  the  press,  and  also  at  the  same  time  defends  the 
reputation  of  the  citizen  against  defamation. 

The  defendant  Blunt,  a  correspondent  of  the  paper,  may  be 
said  to  be  the  agent  of  his  codef endant,  the  publisher,  De  Young. 
Malice  in  fact  was  a  material  element  in  the  case,  as  tending  to 
support  exemplary  damages.  The  judgment  is  a  joint  judgment 
against  both  defendants.  PlaintiflE  and  other  witnesses  testified 
to  statements  of  Blunt  made  after  the  publication  of  the  alleged 
libelous  article  for  the  purpose  of  proving  malice.  The  admission 
of  this  character  of  evidence  was  objected  to,  but  the  court  ad- 
mitted it  as  tending  to  prove  the  express  malice  of  Blunt  alone 
at  the  date  of  the  original  publication.  Appellants  insist  that 
such  evidence  was  not  admissible,  and  that  it  greatly  tended  to 
the  prejudice  and  damage  of  the  defendant  De  Young;  but,  in 
view  of  the  law  given  by  the  court  to  the  jury  bearing  upon  this 
question,  we  cannot  agree  with  appellants'  contention.  The  law 
given  by  the  court  was  as  follows :  "Evidence  has  been  admitted 
at  the  trial  of  declarations  made  by  the  defendant  Blunt  subse- 
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quent  to  the  publication  of  the  article  complained  of^  and  of  a 
subsequent  publication  by  the  defendant  De  Young  in  the  Chron- 
icle, This  evidence  was  admitted  as  tending  to  show  express  or 
actual  malice  on  the  part  of  the  defendants  at  the  time  of  the 
publication  complained  of  in  this  action.  But  I  charge  you  that 
declarations  made  by  the  defendant  Blimt  after  the  publication 
are  not  competent  evidence  as  against  the  defendant  De  Young; 
nor  are  subsequent  publications,  declarations,  or  acts  of  De 
Young,  occurring  after  the  publication,  evidence  as  against 
Blunt,  unless  he  is  shown  to  have  participated  in  them.  And,  if 
the  plaintiff  has  failed  by  competent  evidence  against  him  to 
prove  that  either  of  the  defendants  was  actuated  by  actual  malice 
at  the  time  of  the  publication,  you  cannot  give  the  plaintiff  ex- 
emplary or  punitive  damages,  because  your  verdict  must  be  a 
joint  one  as  to  the  amount,  as  against  both  defendants,  if  you 
find  against  both;  and  proof  of  actual  malice  as  against  one  alone 
will  not  authorize  a  verdict  for  exemplary  damages  against 
either.**  In  a  subsequent  portion  of  the  court's  charge  this  lan- 
guage is  used:  ^?ou  can  only  give  as  exemplary  damages  such 
sum  as  you  shall  believe  to  be  the  amount  that  should  be  assessed 
against  that  defendant  against  whom  the  lowest  amount  of  ex- 
emplary damages  should  be  given.  If  you  believe  that  exemplary 
damages  are  justified  as  against  one  defendant  only,  then  you 
must  not  add  anything  at  all  for  exemplary  damages.** 

It  is  insisted  that  the  court  committed  error  in  refusing  to  al- 
low defendant  Blunt  to  testify  as  to  the  sources  of  the  informa- 
tion upon  which  the  publication  was  based,  and  as  to  the  precau- 
tions taken  by  him  in  verifying  that  information.  This  conten- 
tion is  entirely  sound.  The  defendant  should  be  allowed  the  full- 
est latitude  in  showing  his  good  faith  in  making  the  publication. 
It  is  said  in  WUson  v.  Fitch,  supra :  "The  publisher,  in  order  to 
rebut  the  presumption  of  malice,  shoidd  be  allowed  the  fullest 
opportunity  to  show  the  circumstances  under  which  the  publica- 
tion was  made,  the  sources  of  his  information,  and  the  motives 
which  induced  the  publication.**  The  principle  here  declared 
was  later  approved  in  Edwards  v,  San  Jose  Publishing  etc.  Soc, 
99  Cal.  438;  37  Am.  St.  Eep.  70. 

The  charge  of  the  court  to  the  effect  that  if  a  crime  against 
plaintiff  is  charged  by  the  publication,  then  the  defendant,  in  or- 


682  Hayes  v.  Duoasss.  [119  CaL 

*- 

der  to  ahow  the  truth  of  the  charge,  rnxxst  prove  beyond  a  rea- 
sonable doubt  that  the  plaintiff  committed  the  crime  is  unsound 
as  a  legal  principle.  A  preponderance  of  evidence  is  sufficient  to 
establish  a  justification.  {Edward  v.  Knapp,  97  Mo.  432.)  It  is 
probable  this  error  is  merely  abstract,  and  not  sufficient  of  it- 
self to  justify  a  retrial  of  the  case. 

There  are  many  other  assignments  of  error  relied  upon  by  ap- 
pellants, but,  inasmuch  as  a  new  trial  must  be  had,  many  of  these 
questions  will  probably  not  arise  for  the  second  time.  Otben 
are  inf erentially  disposed  of  by  the  foregoing  views  of  the  court 

The  judgment  and  order  are  reversed  and  the  cause  remand- 
ed for  a  new  trial. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 

Hearing  in  Bank  denied. 

•  The  following  opinion  was  rendered  by  Qaroutte,  J.,  on  the 
petition  for  a  hearing  in  Bank. 

GAROUTTE,  J.— The  rule  of  law  declared  by  Department 
One  of  this  court  in  the  present  case  as  to  the  degree  of  evidence 
necessary  to  justify  the  truth  of  the  charge  in  certain  cases  of  li- 
bel and  as  declared  in  the  case  cited  from  97th  Missouri,  was  pro- 
mulgated without  knowledge  upon  the  part  of  the  Department  of 
the  decision  of  this  court  in  Merh  v.  Oelzhaeuser,  50  Cal.  631.  If 
that  decision  had  been  before  the  Department  I  am  satisfied  the 
doctrine  there  enunciated  would  have  been  directly  disapproved. 


[L.  A.  No.  401.     Department  One.— January  27,  1898.1 

WILLIAM  HAYES,  Eespondent,   v.   PIEEEE   LEON  DF- 
CASSE  et  al..  Appellants. 

Tax  Deed— Recitals,  How  Fab  Requibed — ^Mode  of  Offebino  Laito  pm 
Sale — Sale  of  Smallest  QuAmpiTT  fob  Tax  —  Pbima  Facie  Eti- 
DEI7CE. — ^The  matters  now  necessary  to  be  recited  in  a  tax  deed  are 
those  prescribed  by  sections  3776,  3786,  and  3786  of  the  Political 
Code,  and  none  other;  and  it  is  nowhere  required  under  the  present 
law  that  the  mode  of  offering  the  land  for  sale  shall  be  stated  in  the 
deed,  as  was  formerly  required,  so  as  to  show  affirmatively  that  the 
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officer  sold  the  Bmallest  quantity  which  any  purchaser  would  take 
and  paj  the  taxes;  and  where  the  deed  contains  the  recitals  made 
imperative  by  the  Political  Code,  and  shows  that  the  purchaser 
paid  the  full  amount  of  the  unpaid  delinquent  tax,  together  with  the 
costs  and  charges  for  the  property  sold,  and  recites  "that  said  sale 
was  conducted  in  the  manner  prescribed  by  law,"  there  being  noth- 
ing in  the  deed  to  show  that  the  land  sold  was  not  the  least  quantity 
which  any  person  would  take  and  pay  the  taxes,  such  fact  is  pre- 
sumed, and  the  deed  is,  by  virtue  of  the  express  declaration  of  sec- 
tion 3786  of  the  Political  Code,  prima  facie  evidence  that  'the  prop- 
erty was  sold  as  prescribed  by  law." 

Id. — ^PuBUCATioH  OF  NOTICE  OF  Salb — ^Pbesumftion — ^Recital  not  RJ^ 
QUiBED. — ^A  recital  of  the  publication  of  the  notice  of  sale  is  not 
among  those  expressly  required  by  law  to  appear  in  the  deed,  and 
when  the  deed  contains  nothing  to  show  that  the  notice  was  not  pub- 
lished, the  due  publication  thereof,  is  Included  m  the  presumption 
from  the  presence  of  the  essential  recitals  in  the  deed  that  at  the 
proper  tune  and  place  the  property  was  sold  as  required  by  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Los  Angeles.     Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion. 

Walter  P.  Haas,  and  Charles  D.  Houghton,  for  Appellants. 

B.  A.  Sedman,  for  Sespondent. 

BRITT,  C. — This  case  concerns  the  title  to  a  lot  of  land  in  the 
city  of  Los  Angeles.  Plaintiff  claims  through  one  Campbell  who 
was  the  purchaser  of  such  land  at  a  sale  thereof  made  on  July 
14,  1894,  for  delinquent  state  and  county  taxes  of  the  fiscal  year 
1893-94.  At  the  trial  the  defendants  offered  no  evidence,  but  re- 
lied on  various  objections  to  the  suflBciency  of  the  deed  to  Camp- 
bell executed  by  the  tax  collector  on  May  14,  1896,  pursuant  to 
said  sale.  Plaintiff  had  judgment,  and  the  only  question  on  ap- 
peal is  whether  the  tax  deed  is  void  on  its  face. 

It  is  stated  in  said  deed  among  other  things,  that  the  de- 
scribed parcel  of  land  was  ^'offered  for  sale  at  public  auction 
....  and  at  such  sale  N.  P.  Campbell  was  declared  the  purchas- 
er of  the  whole  of  the  hereinbefore  described  property,  who  paid 
the  full  amount  of  said  unpaid  delinquent  tax  together  with  the 
costs  and  charges.  .  .  .  That  said  sale  was  conducted  in  the 
manner  prescribed  by  law."  Defendants  contend  that  the  land 
is  thus  shown  to  have  been  offered  for  sale  as  a  whole  and  not 
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otherwise,  contrary  to  the  proyision  of  the  statute  that  the  per- 
son who  will  take  the  least  quantity  of  land  and  pay  the  taxes 
and  costs  is  the  purchaser.    (Pol.  Code,  sec.  3773.)     The  deed 
does  not  recite  a  procedure  at  the  sale  necessarily  inconsistent 
with  the  requirement  of  the  statute.     The  land  was,  of  course, 
rightly  offered  at  public  auction  (Pol  Code,  sec.  3765;  it  may 
have  been  that  on  a  call  for  bids  of  the  amount  of  taxes  and  costs 
for  the  least  quantiiy  of  land  there  was  no  response,  and  that  the 
whole  of  the  land  was  then  offered  and  found  to  be  the  least 
quantity  which  any  person  would  take  and  pay  the  taxes,  etc.,  if 
so,  the  law  was  satisfied.  {Hewes  v.  McLellan,  80  Cal.  393;  RoU 
Uns  V,  Woodman,  117  CaL  516.)  The  deed  does  not  show  that 
such  course  was  not  followed  and  the  next  question  is  whether  it 
ought  to  show  aflSrmatively  that  it  was  followed.  The  matters  nec- 
essary under  the  present  law  to  be  recited  in  a  tax  deed  are  those 
prescribed  by  the  statute  (Pol.  Code,  sees.  3776,  3785,  3786)  and 
none  other;  for  as  to  all  proceedings  not  presumptively  estab- 
lished by  these  recitals  (with  some  exceptions  of  no  present  perti- 
nence) the  deed  is  made  conclusive  evidence  of  regularity.  (Pol. 
Code,  sec.  3787;  Rollins  v.  Wright,  93  Cal.  395;  Miller  v.  Miller, 
96  Cal.  376;  31  Am.  St.  Rep.  229).  Nowhere  is  it  commanded 
that  the  mode  of  offering  the  land  shall  be  stated  in  the  deed.  The 
deed  before  us  contains  the  recitals  made  imperative  by  said  sec- 
tions of  the  code;  the  statement  of  the  manner  in  which  Camp- 
bell became  the  purchaser  implies  no  contradiction  thereof;  it  is, 
therefore,  in  virtue  of  the  express  declaration  contained  in  said 
section  3786,  prima  facie  evidence  that  "the  property  was  sold  as 
prescribed  by  law."  This  view  is  sustained  by  the  decisions  made 
on  the  effect  of  certain  provisions  of  the  revenue  act  of  1857 
(Stats.  1857,  p.  325)  which  much  resemble  those  of  the  Political 
Code  governing  the  present  case.  {0' Grady  v.  Bamhisel,  23  CaL 
287 ;  Brunn  v.  Murphy,  29  Cal.  326 ;  Wetherbee  v.  Dunn,  32  Cal. 
106.)  The  policy  of  dispensing  with  detail  of  evidentiary  matter 
in  such  deeds  is  vindicated  by  the  opinion  in  O'Orady  v.  Bam' 
hisel,  as  also  in  Rollins  v.  Wright,  supra.  Defendants  cite  certain 
cases  in  which  a  tax  deed  was  held  to  be  invalidated  by  recitals 
of  procedure  not  conforming  expressly  to  the  statutory  mode  of 
sale  (French  v.  Edwards,  13  Wall.  50^;  McGrath  v.  Wallace,  116 
Cal.  548) ;  to  which  might  be  added  several  others  in  this  court 
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The  resemblance  of  those  cases  to  the  one  at  bar  is  but  superficial; 
it  is  sufficient  to  specify  a  single  radical  difference :  The  cases  re- 
ferred to  involved  sales  under  a  statutory  provision  that  the  deed 
should  be  conclusive  evidence  of  title,  with  certain  reservations, 
and  with  a  proviso  that  the  officer  selling  "shall  only  sell  the 
smallest  quantity  which  any  purchaser  will  take  and  pa/'  the 
taxes.  (Stats.  1861,  pp.  120,  436;  Stats.  1862,  p.  523;  Stats. 
1865-66,  p.  607.)  The  proviso  operated  as  a  limitation  upon  the 
presumptions  which  followed  upon  the  deed  itself;  and  as  the 
law  then  stood  it  was  necessary  that  the  recital  should  show  af- 
firmatively that  the  sale  was  made  in  accordance  with  the  proviso. 
{Ferris  v.  Coover,  10  Cal.  589,  632.)  But  the  statute  now  in 
force  contains  no  restriction  on  the  presumption  afforded  by  a 
deed,  in  due  form,  that  the  land  was  "sold  as  prescribed  by  law.'* 
(Pol.  Code,  sec.  3786.)  To  apply  the  rule  of  those  cases  here 
would  be  to  ignore  the  advance  of  legislation  for  improving  the 
evidential  effect  of  the  tax  deed. 

Defendants  urge  further  that  the  deed  fails  to  show  that  pub- 
lication was  made  of  the  notice  of  sale  required  by  section  3765 
of  the  Political  Code,  and  that  the  omission  was  fatal.  We  are 
disposed  to  think  that  the  fact  of  such  publication  is  fairly  to 
be  inferred  from  the  language  of  the  deed;  but,  not  to  put  the 
decision  of  the  point  on  that  ground,  we  prefer  to  say  that  a  re- 
cital of  publication  of  notice  is  not  among  those  expressly  re- 
quired by  law  to  appear  in  the  deed.  Since,  therefore,  the  deed 
contains  nothing  to  show  that  notice  was  not  published,  the  due 
publication  thereof  is  included  in  the  presumption  (which  flows 
from  the  presence  of  the  essential  recitals  in  the  deed)  that  at  a 
proper  time  and  place  the  property  was  sold  as  prescribed  by  law. 
(Pol.  Code,  sees.  3786,  3787.)  Whether  such  presumption  is  dis- 
putable or  conclusive  is  not  now  material.  The  judgment  should 
be  affirmed. 

Belcher,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Fleet,  J, 
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[Sac.  No.  272.     Department  One.— January  27,   1898.] 
A.  C.  IRWIN,  Appellant,  v.  COUNTY  OP  YUBA,  Respondent. 

OOUNTISS — COMFElfSATIOlf   OF   SUPEBVISOBS — COKSTBUCTION   OF   StATCTC 

— Illegal  Claim  fob  Services— Attendance  ufon  Anti-Dkbris 
Association. — The  compenaation  of  supervisors  under  the  County 
Government  Act,  includini?  the  compensation  "for  per  diem  and 
mileage  or  other  services  rendered  by  them,"  was  not  intended  to  in- 
clude any  claim  for  services  not  coming  within  the  duties  oi  the 
board  as  prescribed  by  law;  and  no  compensation  can  be  alloived 
to  a  supervisor  for  services  rendered  and  moneys  expended  by  him 
as  a  representative  of  the  board  in  attendance  upon  meetings  of  an 
anti-debris  association  formed  by  several  counties  to  protect  lands 
along  the  Feather,  Yuba,  and  Bear  rivers,  against  danger  and  dun- 
age  from  the-  results  of  hydraulic  mining. 

Id. — Claim  Against  County  must  be  Authobized  bt  Law — Benefit 
Immaterial. — One  who  demands  payment  of  a  claim  against  a 
county  must  show  some  statute  authorizing  it,  or  that  it  arises  from 
some  contract,  express  or  implied,  which  finds  authority  of  law; 
and  it  is  not  sufficient  that  the  services  performed  for  which  pay- 
ment is  claimed  were  beneficial. 

Id.— Compensation  of  Public  Officers — Extra  Chaboe  not  Pkbmissi- 
siBLE. — ^A  person  who  accepts  an  office  with  compensation  fixed  by 
law  is  bound  to  discharge  the  duties  of  the  office  for  such  compensa- 
tion without  extra  charge. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yuba 
County.     Edwin  A.  Davis,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  H.  Carlin,  for  Appellant. 

E.  P.  McDaniel,  District  Attorney,  for  Respondent 

CHIPMAN,  C. — The  complaint  sets  forth  that  certain  coun- 
ties of  the  state,  to  wit,  Yuba,  Sutter,  Sacramento,  Colusa,  Glemi 
Tehama,  Yolo  and  Solano,  *T)anded  together  for  self-protection 
against"  certain  alleged  ^'danger  and  damage"  arising  from  the 
deposit  through  hydraulic  mining  operations  of  '^masses  of 
debris,  gravel,  sand,  and  other  heavy  material  into  the  Feather, 
Yuba,  and  Bear  rivers,  filling  up  the  channnels  of  said  rivers, 
thereby  causing  the  same  to  overflow  their  banks,"  thus  causing 
"many  thousands  of  acres  of  valuable  land  therein  to  be  entirely 
destroyed  and  rendered  valueless" ;  and  that  said  counties  formed 
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an  organization  prior  to  the  year  1892,  which  has  ever  since  ex- 
iflted,  and  still  exists,  under  the  name  of  the  "State  Anti-Debris 
Association*'  for  protection  against  such  damage ;  that  said  asso- 
ciation has,  by  its  efforts,  and  by  legal  measures  taken  to  that  end 
saved  to  each  of  said  counties  large  amounts  of  property  from 
ruin ;  that  during  the  years  1894,  1896  and  1896  defendant  coun- 
ty "contributed  as  its  pro  rata  of  the  necessary  cost  and  expense 
for  such  protection  to  the  said  association  the  sum  of  two  hun- 
dred dollars  per  month  for  each  and  every  and  all  of  the  said 
months  in  said  years  down  to  the  commencement  of  this  action^' ; 
that  said  association  during  said  time  held  monthly  meetings  at 
the  city  of  Sacramento,  and  that  said  association  consisted  "of 
a  combination  of  committees  sent  thereto  for  that  purpose  from 
and  by  the  several  boards  of  supervisors  of  the  said  several  coun- 
ties" ;  that  the  board  of  supervisors  of  said  Yuba  county  during 
all  of  said  time  organized  itself  into  several  committees  for  carry- 
ing on  its  business,  and,  among  others,  formed  an  anti-debris 
committee  of  said  board,  of  which  plaintiff  was  a  member  and 
chairman,  and  as  such  met  with  said  association  at  Sacramento. 
The  complaint  then  sets  out  that  plaintiff  expended,  as  neces- 
sary personal  expense  in  attendance  upon  said  association,  the 
sum  of  two  hundred  and  fifty  dollars,  and  that  he  is  entitled  to 
the  further  sum  of  "fifty  dollars  as  his  per  diem  for  said  attend- 
ance." It  is  alleged  that  his  claim  for  said  amounts  was  duly 
filed  with  the  board  of  supervisors  of  defendant,  and  was  duly  re- 
ceived and  audited  and  found  correct  by  said  board,  but  was  re- 
jected "for  the  sole  reason  that  the  district  attorney  of  said  coun- 
ty declared  the  said  claim  illegal."  The  complaint  prays  judg- 
ment against  defendant  for  the  amount.  A  general  demurrer  to 
the  complaint  was  sustained,  and,  plaintiff  declining  to  amend, 
defendant  had  judgment,  from  which  plaintiff  appeals. 

Appellant  contends  that  the  expenditure  of  the  moneys  for 
the  purposes  stated  constitutes  a  county  charge,  and  that  plain- 
tiff was  the  proper  person  to  perform  the  service  and  expend  the 
money. 

It  cannot  be  pretended  that  this  so-called  "Anti-Debris  Asso- 
ciation" is  anything  more  than  a  voluntary  association  of  citi- 
zens, like  many  others  convened  to  consider  matters  deemed  by 
them  of  common  interest ;  it  has  no  existence  beyond  the  mutual 
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consent  of  its  members  and  from  it  any  of  its  members  may  with- 
draw at  any  time.  The  fact  that  it  is  made  up  of  a  combination  of 
committees  appointed  by  the  several  county  boards  of  supervisors 
from  their  own  number  can  give  it  no  legal  existence.  Those 
boards  cannot  create  new  offices  and  prescribe  their  duties  and 
appoint  themselves  to  fill  the  offices  and  perform  the  duties. 
Boards  of  supervisors  frequently  make  appointments  of  persons 
(sometimes  including  one  or  more  of  their  number)  to  attend 
conventions  called  to  consider  matters  relating  to  the  internal 
concerns  of  counties;  and,  while  no  authority  of  law  is  given 
them  to  do  this,  it  has  been  found  a  convenient  and  satisfactory 
method  of  obtaining  representation  at  important  conferences  of 
the  people,  and  it  is  universally  acquiesced  in.  But  the  power 
is  not  to  be  found  in  any  statute  and  its  assumption  would  quick- 
ly lose  the  common  consent  if  it  should  be  held  that  the  boards 
could  also  provide  for  compensating  the  services  rendered  under 
such  appointments.  Plaintiff  stands  in  no  better  or  different  posi- 
tion from  that  of  any  other  appointee  of  the  board  selected  to  act 
as  a  member  of  this  debris  association,  unless  it  can  be  shown 
that  the  duties  thus  placed  upon  him  fell  within  his  official  duties 
prescribed  by  law,  and  it  can  also  be  shown  that  he  may  be  com- 
pensated beyond  the  compensation  allowed  for  the  performance 
of  his  ordinary  duties  as  a  member  of  the  board.  No  provisions  of 
any  statute  have  been  pointed  out,  and  we  know  of  none,  making 
it  any  part  of  the  duty  of  a  member  of  the  board  of  supervisors 
to  act  as  a  member  of  any  such  association,  nor  can  it  be  said 
that  to  do  so  is  either  within  any  implied  powers  of  a  member 
of  such  board  or  necessarily  incidental  to  any  granted  powers. 
But,  if  they  were,  the  law  fixes  and  limits  the  compensation  to  be 
paid.  In  the  County  Government  Act,  section  216  (Stats.  1893, 
p.  507),  it  is  provided  that  "the  salaries  and  fees  provided  by  this 
act  shall  be  in  full  compensation  for  all  services  of  every  kind 
and  description  rendered  by  the  officers  therein  named  (among 
them  the  members  of  the  board  of  supervisors),  either  as  officers 
or  ex  officio  officers,  their  deputies  and  assistants,  unless  in  this 
act  otherwise  provided,*'  etc. 

Appellant  relies  upon  section  51  of  this  same  act,  page  365, 
where  it  is  said  that,  "All  claims  against  the  county  presented 
by  members  of  the  board  of  supervisors  for  per  diem  and  mileage. 


Jan.  1898.]         Ibwik  i^.  County  of  Yuba.  689 

or  other  wrvices  rendered  by  them,  must  be  itemized,''  etc;  and  it 
is  claimed  that  the  l^islatuze  has  thus  recognized  the  payment 
of  claims  other  than  per  diem  and  mileage,  and  that  the  clause 
in  italics  was  intended  to  embrace  ^'extraordinary  cases  which, 
otherwise  would  not  be  provided  for/* 

We  do  not  think  that  the  provision  quoted  was  intended  to  in- 
clude any  claim  for  services  not  coming  within  the  duties  of 
the  board  as  prescribed  by  law.  The  board  was  certainly  not  left 
to  decide  for  itself  the  limit  it  could  put  upon  expenditures,  for 
the  law  was  careful  to  provide  that  the  salaries  and  fees  provided 
in  the  act  ''shall  be  in  full  compensation  for  all  services  .... 
unless  in  this  act  otherwise  provided.^'  We  are  not  called  upon , 
at  this  time  to  say  what  meaning  might,  in  some  possible  case 
which  might  arise,  be  given  to  the  words,  "or  other  services  ren- 
dered by  them'*;  but  we  are  clearly  of  the  opinion  that  they  do 
not  include  such  services  as  are  set  forth  in  the  complaint  either 
as  per  diem  or  mileage  or  otherwise.  It  is  common  history  that 
like  associations  have  been  formed  in  the  mining  counties,  we 
may  presume  with  equally  sincere  motives,  to  resist  the  efforts 
made  by  this  veiy  Anti-Debris  Association  and  under  claims  that 
the  deposit  of  debris  in  the  streams  named  is  and  was  by  right 
and  that  great  harm  would  come  by  preventing  such  deposit.  If 
plaintiflE^s  contention  be  correct,  we  should  have  the  public  funds 
of  one  county  used  to  prevent  the  consummation  of  an  object 
which  the  funds  of  another  county  were  being  used  to  promote, 
and  both  claiming  under  the  same  general  law.  Such  a  result 
cannot  be  permitted,  in  the  absence  of  positive  and  clear  statu- 
tory authority.  The  act  in  question,  section  230,  page  511,  speci- 
fies what  are  county  charges;  they  cannot  be  extended  to  em- 
brace any  such  claim  as  this.  The  duties  of  the  board  relate  gen- 
erally to  such  as  are  discharged  while  in  session  within  their  own 
county,  and  to  duties  imposed  upon  them  when  acting  as  road 
commissioners.  It  certainly  cannot  be  claimed  that  the  services 
^^'  of  plaintiflp  at  Sacramento,  while  in  attendance  upon  the  debris 

i'^  association,  was  as  a  member  of  the  board  while  in  session  as 

'>^  such  board,  nor  as  a  road  commissioner,  nor  was  the  claim  sued 

upon  for  gfir  diem  or  mileage  in  either  capacity.  We  are  unable 
e>;f  to  see  why  this  claim  if  allowed  would  not  work  an  increase  in 
try  f  plaintiff's  compensation  which  cannot  be  done  if  we  are  to  regard 
i^'^  CXIX.  Cal.— 44 
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the  Bervicee  performed  to  be  part  of  his  official  duly;  and,  if  ihejr 
were  not,  thej  were  outside  all  authority  of  law.  (Dougherty  v. 
Austin,  94  Gal.  602;  and  see,  also,  Welsh  v.  Bramlet,  98  Cal. 
222.)  It  will  hardly  be  contended  that  the  board  could  delegate 
any  of  its  powers  to  this  debris  association. 

Boards  of  supervisors  are  frequently  asked  to  give  the  aid  of 
public  funds  in  their  control  to  objects  unknown  to  the  law  but 
upon  grounds  of  local  policy  and  for  what  may  seem  to  be  at 
the  time  for  the  welfare  of  the  locality,  and  such  expenditures  aie 
often  acquiesced  in  by  the  people.  But  whenever  the  courts  have 
been  appealed  to  in  these  cases,  they  have  uniformly  held  to  the 
only  safe  rule — ^that  public  officers  and  municipal  boards  must 
keep  within  the  limits  of  their  power  as  prescribed  by  law.  Many 
illustrations  may  be  drawn  from  decided  cases;  one  or  two  will 
suffice.  In  Andrews  v.  Pratt,  44  Cal.  309,  the  board  were  author- 
ized to  sell  certain  railroad  bonds,  and  in  doing  so  incurred  some 
traveling  expenses,  but  this  court  held  that  the  claim  could  not 
be  paid.  In  Domingos  v.  Supervisors,  51  Cal.  608,  the  board  ap- 
pointed one  of  its  members  to  superintend  the  construction  of  a 
drainage  canal.    His  claim  for  services  was  denied. 

It  may  be  safely  stated  as  a  rule  that  one  who  demands  pay- 
ment of  a  claim  against  a  county  must  show  some  statute  au- 
thorizing it,  or  that  it  arises  from  some  contract,  express  or  im- 
plied, which  itself  finds  authority  of  law.  It  is  not  sufficient  that 
the  services  performed,  for  which  payment  is  claimed,  were  bene- 
ficial. Nothing  is  better  settled  than  that  a  person  who  accepts 
an  office  with  compensation  fixed  by  law  is  bound  to  perform  the 
duties  for  the  compensation.  Mr.  Dillon  in  his  Municipal  Corpo- 
rations, section  233,  speaking  of  this  rule,  says :  "The  rule  is  of 
importance  to  the  public.  To  allow  changes  and  additions  in  the 
duties  properly  belonging  or  which  may  properly  be  attached  to 
an  office  to  lay  the  foundation  for  extra  compensation,  would 
soon  introduce  intolerable  mischief.  The  rule,  too,  should  be 
very  rigidly  enforced.  The  statutes  of  the  legislature  and  the 
ordinances  of  our  municipal  corporations  seldom  prescribe  with 
much  detail  and  particularity  the  duties  annexed  to  public  offices; 
and  it  requires  but  little  ingenuity  to  run  nice  distinctions  be- 
tween what  duties  may,  and  what  may  not,  be  considered  strictly 
official ;  and  if  these  distinctions  are  much  favored  by  the  courts 
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of  justice  it  may  lead  to  great  abuse.''  Again^  tbe  same  authoi 
says  (section  234) :  'Tfot  only  has  an  officer,  under  such  circum- 
stances no  legal  claim  for  extra  compensation,  but  a  promise  to 
pay  him  an  extra  fee  or  sum,  beyond  that  fixed  by  law,  is  not 
binding,  though  he  renders  services  and  exercises  a  degree  of  dili- 
gence greater  than  could  legally  have  been  expected  of  him." 
Our  own  supreme  court  is  not  alone  in  the  position  here  taken. 
The  doctrine  is  fully  sustained  in  Ewing  v.  Ainger,  96  Mich.  587. 
It  was  held  in  Hartson  v.  Dale,  9  Wash.  379,  that  attendance  by 
a  member  of  the  board  of  couniy  commissioners,  before  the  state 
board  of  equalization  to  resist  the  raising  of  the  county  assess- 
ment-roll, was  no  part  of  his  duty  as  such  commissioner  and 
could  not  be  made  the  subject  of  a  claim  against  the  county.  The 
same  doctrine  was  enimciated  in  Board  of  Supervisors  v.  Ellis, 
59  N.  T.  620.  So,  also,  in  Moore  v.  Toledo  City  Independent 
Diet,,  55  la.  654,  and  numerous  other  cases  which  might  be  cited. 
We  think  the  judgment  should  be  affirmed,  and  so  advise. 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Fleet,  J. 
Hearing  in  Bank  denied. 


[S.  F.  971.    Department  Two.— January  28,  1898.] 

MATILDA  PILGER  et  al.,  Appellants,  v.  MAX  STRASSMAN 
et  al.,  Respondents. 

APFEAI/— DiSMISSAI/— FAII.UBE  TO  FiLE  POINTS  Aim  AUTHORITIES. — ^The 

failure  of  an  appellant  to  file  his  points  and  authorities,  without  rea~ 
sonable  excuse,  within  the  time  allowed  therefor  by  the  rule  of  the 
supreme  court,  and  within  a  long  period  of  time  allowed  thereafter 
by  extensions  of  time  for  that  purpose,  is  ground  for  dismissal  of  the 
appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.    James  M.  Troutt,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Heniy  E.  Highton,  for  Appellants. 

Dunne  ft  McPike,  and  Walter  H.  Levy,  for  Bespondents. 

THE  C0T7BT.— This  cause  is  before  the  court  upon  the  mo- 
tion of  respondents  to  dismiss  the  appeals  from  the  judgment 
and  order  denying  appellants'  motion  for  a  new  trial,  upon  the 
ground  that  appellants  have  failed  to  file  any  points  and  au- 
thorities within  the  time  prescribed  by  the  rules  of  this  coiirt 
It  appears  from  the  moving  papers  that  the  transcript  of  appesl 
was  filed,  after  a  long  extension  had  been  given  for  filing  die 
same,  on  May  22, 1897 ;  that  after  the  filing  of  the  transcript  ap- 
pellants were  given  by  respondents  an  extension  of  fifty-two  dajs 
beyond  the  thiriy  days  allowed  by  the  rules  within  which  to 
file  their  points  and  authorities;  that  further  time  was  aaked 
by  appellants  and  refused  by  respondents,  and  that  thereafter 
appellants  obtained  from  this  court  a  further  extension  of 
twenty  days,  and  that  no  points  were  filed  within  said  time. 
We  have  carefully  examined  the  affidavits  presented  on  behalf 
of  appellants  in  opposition  to  the  motion,  and  we  find  in  them  no 
reasonable  excuse  for  not  preparing  and  filing  the  points  and 
authorities  witiiin  the  long  period  of  time  granted  them  by  said 
extensions. 

The  motion  is  granted,  and  said  appeals  are  dismissed. 
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ACCOUNTING.     See  Estates  of  Deceased  Persons,  3-6,  10,  30-33;  Guar- 
dian and  Ward;   Place  of  Trial;   Keceivers. 

ACKNOWLEDGMENT.     See  Mortgage,  26. 

ADVERSE  POSSESSIONS. 

Payment  of  Taxes  ny  Legal  Owner— TIepatmext  bt  Occupant. — 
Where  the  taxes  upon  a  lot  were  assessed  to  and  paid  by  the  leji;al 
o>>Tier  of  the  lot,  the  lien  thereof  was  gone,  and  any  subsequent 
repayment  of  such  taxes  in  any  year  by  an  occupant  of  the  lot 
could  not  serve  to  ground  or  maintain  an  adverse  possession  by 
such  occupant  under  section  325  of  the  Code  of  Civil  Procedure. 
(Carpenter  v.  Lewis,  18.) 
See  Boundaries,  6;   Mortgage,  38;   Statute  of  Limitations. 

AGENCY. 

1.  Power  of  Attorney — Saij:  and  TrAN'jFEn  of  Notes  and  Mobt- 
OAGEs — No  Power  of  Hypothecation  Conferred. — A  powor  of  at- 
torney authorizing  the  attorney  in  fact  to  sell,  transfer,  and  release 
certain  mortgages  therein  specified,  and  to  indorse  and  transfer  the 
notes  thereby  secured,  and  to  sell  and  transfer  the  claims  of  the 
principal  for  said  notes  and  mortcraj^es  against  the  estate  of 
the  deceased  mortjranor,  and  to  receive  payment  of  said  claims  an.i 
give  acquittances  therefor,  confers  only  a  power  to  sell  and  tran^fe^ 
the  title  to  the  securities  absolutelv,  or.  if  not  so  sold,  to  collect 
them  from  the  estate  of  the  deceased  mortiyagor,  *and  no  nower  is 
conferred  thereby  to  hypothecate  the  mortgages  as  security  for  bor- 
rowed money,  and  such  hypothecation,  being  in  excess  of  authority 
is  void,  and  vests  no  rijifht  in  the  person  to  whom  the  hypctheca- 
tion  is  made.     (Hawxhurst  v.  Rathgeb,  Sr.,  631.) 

2.  Action  by  Holder  of  Secirities— Determination  of  ADvnr.sE 
Claim — Findings  against  Execution  of  Power — Special  Ordei'. 
Effusing  New  Trial — Construction  of  Power  —  Effect  upon 
Findings. — In  an  action  brought  by  the  holder  of  a  hypothecatt  I 
note  and  mortp:a;^e  which  had  been  transferred  to  plaintiff  as  se- 
curity for  money  borrowed  by  one  claiming  to  act  as  attorney  in 
fact  for  the  mortgagee,  to  determine  an  adverse  claim  made  thereto 
by  the  mort;Tagce,  where  the  court  found  that  the  power  of  attonuy 
had  not  been  executed  by  the  mort.:L;'\''oe,  and  that  there  was  ro 
authority  for  the  hypothecation,  and  rendered  judprment  for  the  de- 
fendant, and  plaintiff  moved  for  a  new  trial  on  the  allefjed  giour.  I 
of  insufTjoiency  of  the  evidence  to  sustain  the  findings,  and  the  cjuit 
119  Cal.1 
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AGENCY   (Continued). 

denied  the  motion  solely  upon  the  ^ound  that  the  power  of  attor- 
ney, assuming  it  to  be  genuine,  conferred  no  power  to  assign  the 
note  and  mortgage  as  security  for  the  individual  debt  of  the  attor- 
ney in  fact,  and  stated  that  "otherwise,  a  new  trial  would  have  been 
granted,"  held,  that  the  recitals  in  the  order  did  not  operate  to 
change  the  findings  as  theretofore  existing,  and  that  they  remained 
as  originally  made,  and  could  only  be  set  aside  by  the  granting  of 
a  new  trial.     (Id.) 

See  Contract,  1 ;  Fraud,  2,  3 ;  Sale,  2. 
ALIMONY.    See  Divorce,  8. 
AMENDMENT.     See  Practice,  3,  4. 
ANNUITY.     See  Estates  of  Deceased  Persons,  3;  Will,  4-C. 

APPEAL. 

1.  Informal  CEBXincATE  to  Transcbipt  —  Motion  to  Dismiss — 
Leave  to  Add  Certificate. — An  appeal  will  not  be  dismissed  on  ac- 
count of  an  informal  certificate  to  the  transcript,  where  the  appel- 
lant produces  a  proper  certificate,  and  he  will  be  allowed  to  add 
such  certificate  to  record.     (Hellings  v.  Duval,  199.) 

2.  Omission  of  Parts  of  Judgment-roll — Dismissal — E::ceptioxs 
to  Transcript. — The  objection  that  some  portions  of  the  judgment- 
roll  have  been  omitted  from  the  transcript  is  not  ground  for  the 
dismissal  of  an  appeal,  in  the  first  instance;  but  the  remedy  of  the 
respondent  is  to  notify  appellant  of  his  exceptions  to  the  trans- 
cript, at  least  five  days  before  the  hearing  of  the  appeal,  under  mlo 
XV  of  this  court.  The  appellant  will  then  have  an  opportunity 
to  supply  the  papers,  and,  failing  to  do  so,  must  take  the  risk  ot 
having  his  appeal  dismissed.      (Id.) 

3.  Failure  to  File  Transcript — Dismissal  Refl^sed — Cnslt- 
TLED  Bill  of.  Exceptions. — An  appeal  will  not  le  dismissed  for  fail- 
ure to  file  a  transcript  within  forty  days  after  the  taking  of  the  ap 
peal,  where  it  appears  that  the  settlement  of  a  bill  of  exception* 
to  be  used  upon  the  appeal  is  pending  and  undetermined,  and  there 
is  no  counter  showing  that  the  right  of  the  appellant  to  have  the 
bill  of  exceptions  settled  has  not  been  kept  alive.  (Pignaz  v.  Bur- 
nett, 157.) 

4.  Appealable  Order — Refusal  to  Restrain  Sheriff  from  Execlt- 
INO  Writ  of  Assistance,  Granted  Ex  parte. — An  order  refusin.;  a 
motion  of  persons  in  possession  r.f  lands  sold  under  foreclosure  cf 
a  mortgajre.  who  were  not  notified  of  an  ex  parte  order  grantin«  n 
writ  of  assistance  to  a  purchaser  at  the  sale,  to  restrain  the  sheritf 
from  executing  the  writ,  is  appealable  as  an  order  made  after  final 
jud^nicnt;  and  the  f.Tct  thpt  the  moticn  was  in  ofTcct  a  motion  to  v  - 
oate  the  order  jrrnntinir  the  writ  and  to  recall  the  writ,  will  net 
ju«tifv  the  dismissal  of  the  apj.oal  from  the  order  refusing  the  no- 
tion. '  (Id.) 

6.  IvLFisAL  TO  Vacati:  OR!)rn,  wn::.\  Aiti:al*.ci.e. — It  is  only  when  r, 
party  aggrieved  has  already  had  an  opportunity  to  appeal  troiu  ai» 
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original  order  that  he  cannot  appeal  from  an  order  refusing  to  va- 
cate it;  but  the  reason  of  this  rule  does  not  apply  where  no  appeal 
could  be  taken  from  the  first  order,  or  when  such  an  appeal  would 
be  vain  for  lack  of  a  record  showing  the  rights  of  the  aggrieved 
party;  and  where  the  first  order  was  made  ex  parte,  the  right  to 
move  to  vacate  the  order,  and  to  show  cause  against  it  is  implied, 
and  the  only  appeal  which  can  avail  is  an  appeal  from  the  order 
refusing  to  vacate  the  first  order.     (Id.) 

6.  Failusb  to  Give  Undertaking — Gbounds  of  Motion  to  Dismiss. 
The  failure  to  give  an  undertaking  upon  an  appeal  from  an  order 
will  not  be  considered  upon  a  motion  to  dismiss  the  appeal,  which 
does  not  assign  such  failure  as  one  of  the  grounds  of  the  motion. 
(Id.) 

7.  Appeal  fbom  Judgment— Time  fob  Appeal — Amendment  of  Code 
not  Retrospective — Dismissal  Refused. — ^The  amendment  to  sec- 
tion 939  of  the  Code  of  Civil  Procedure,  approved  March  3,  1897,  re- 
ducing the  time  allowed  for  appeal  from  a  judgment  from  one  year  to 
six  months  is  to  be  construed  not  to  be  intended  to  operate 
retrospectively  upon  judgments  entered  before  its  passage,  but  as 
limited  in  its  operation  to  judgments  thereafter  entered;  and  an 
appeal  taken  within  one  year  from  the  entry  of  a  judgment  entered 
before  the  passage  of  such  amendment  and  more  than  six  months  af* 
ter  such  entry,  will  not  be  dismissed.     (Id.) 

8.  Motion  fob  New  Tbial — Bill  of  Exceptions — Errors  of  Law — 
Specifications. — Where  a  motion  for  a  new  trial  is  based  upon  a 
bill  of  exceptions  no  specifications  of  errors  of  law  are  required,  in 
order  to  secure  their  consideration  by  the  trial  court  or  by  the 
appellate  court.     (Smith  v.  Smith,  183.) 

9.  Review  upon  Appeal — Errors  wtthout  Prejudice. — ^A  judgment 
will  not  be  reversed  for  mere  technical  errors  of  law,  which  are  of 
too  little  consequence  to  be  substantially  prejudicial.     (Id.) 

10.  Review  of  Order  Denying  New  Trial — Affidavits  not 
Identified. — ^AflSdavits  of  newly  discovered  evidence  printed  in  the 
transcript  upon  appeal,  but  not  identified  as  having  been  the  affi- 
davits used  upon  the  motion  for  a  new  trial,  nor  shown  to  have 
been  filed  In  the  court  below,  cannot  be  considered  by  this  court 
upon  appeal  from  the  order  denying  a  new  trial.  (Whipple  v. 
Hopkins,  349.) 

11.  Bill  of  Exceptions — ^Proper  Refusal  of  Settlement — Failure 
TO  Comply  with  Statute. — Where  the  party  proposing  a  bill  of 
exceptions  refuses  to  adopt  the  amendments,  and  fails  to  present 
the  same  for  settlement  within  the  time  limited  by  section  650  of 
the  Code  of  Civil  Procedure,  without  offering  any  excuse  therefor, 
the  court  is  justified  in  refusing  to  settle  the  bill  when  subsequently 
presented  for  settlement.     (Id.) 

12.  Order  Refusing  to  Settle  Bill  of  Exceptions  not  Reviewable 
UPON  Appeal — Mandamus. — If  a  judge  improperly  refuses  to  set- 
tle a  bill  of  exceptions,  he  may  be  compelled  to  act  by  writ  of  man- 
date, but  his  refusal  to  act  is  not  an  appealable  order,  and  can- 
not be  reviewed  upon  appeal  from  an  order  of  the  court  denying 
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a  new  trial,  which  must  be  determined  upon  the  same  record  as 
that  presented  in  the  court  below.     (Id.) 

13.  Dismissal — Failube  to  File  Poikts  and  Authoritiks, — ^The 
failureof  an  appellant  to  file  his  points  and  authorities,  without  rea- 
sonable excuse,  within  the  time  allowed  therefor  by  the  rule  of  the 
supreme  court,  and  within  a  long  period  of  time  allowed  thereafter 
by  extensions  of  time  for  that  purpose,  is  ground  for  dismissal  of  the 
appeal.   (Pilger  ▼.  Strassman,  691.) 

14.  Criminal  Law — ^Absence  of  Notice  fbom  Tbanscjkipt— Cer- 
tificate OF  Clerk — Dismissal. — \Miere  the  transcript  on  appeal  in 
a  criminal  case,  contains  no  copy  of  the  notice  of  appeal,  and  does 
not  show  that  any  notice  of  appeal  was  served,  the  derk  merely  cer- 
tifying that  the  transcript  sets  forth  true  copies  of  the  information, 
etc.,  "and  also  of  the  notice  of  appeal  duly  filed  herein,"  there  being 
nothing  in  the  record  to  show  from  what  the  appeal  was  taken,  or 
that  the  notice  was  served  upon  the  attorney  for  the  adverse  party, 
the  appeal  cannot  be  considered,  and  must  be  dismissed.  (People 
V.  Colon,  668.) 

15.  Appeal  from  Distinct  Orders — Single  Undertaking — Indistinct 
Reference — Dismissal — Review  upon  Motion. — ^A  single  under- 
taking given  upon  an  appeal  from  several  separate  and  distinct  or- 
ders, which  does  not  distinctly  refer  to  either  appeal,  is  entirely 
invalid  for  any  purpose,  and  such  appeal  will  be  dismissed;  nor 
will  it  be  inquired  into  whether  any  of  the  orders  were  or  were 
not  appealable,  where  the  motion  to  dismiss  the  appeal  was  made 
upon  the  ground  that  there  had  not  been  a  compliance  with  the 
statutory  provision  prescribing  the  mode  of  taking  the  appeal,  and 
did  not  express  the  ground  that  any  of  the  orders  appealed  from 
were  not  appealable.     (Estate  of  Heydenfeldt,  346.) 

16.  Filing  of  New  Undertaking — Construction  of  Code — ^Void  Un- 
dertaking.— Section  964  of  the  Code  of  Civil  Procedure  only  au- 
thorizes a  new  undertaking  upon  appeal  to  be  filed,  when  the  one 
filed  is  insufficient,  and  does  not  apply  where  the  undertaking 
given  is  void,  in  which  case  it  is  as  though  no  undertaking  had 
been  filed,  and  no  appeal  perfected  within  the  time  required  by  law, 
and  no  new  undertaking  can  be  permitted  to  be  filed  in  the  appel- 
late court.     (Id.) 

17.  Estates  of  Deceased  Persons — Decree  of  Distribution  not  En- 
tered in  Minute  Book — Premature  Appeal — Dismissal. — ^A  de- 
cree of  distribution  of  the  estate  of  a  deceased  person  is  not  entered, 
within  the  meaning  of  section  1715  of  the  Code  of  Civil  Procedure, 
which  provides  that  an  appeal  in  probate  proceedings  "must  be 
taken  within  sixty  days  after  the  order,  decree,  or  judgment  is  en- 
tered," until  it  is  "entered  at  length  in  the  minute  book  of  the 
court"  as  provided  in  section  1704  of  the  same  code;  and  an  appeal 
taken  therefrom  before  such  entry  is  premature,  and  vests  the  ap- 
pellate court  with  no  jurisdiction  of  the  cause,  and  will  be  dis- 
missed.    (Estate  of  Pearsons,  27.) 

18.  Entrt  in  Clerk's  Register — Misleading  of  Appellant — Failubm 
to  Make  Inquiry. — ^An  entry  in  the  clerk's  register  of  actions  not- 
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ing  an  entry  of  decree  in  the  minutes,  which  had  in  truth  no  ref- 
erence to  its  final  entry  at  large  in  the  minute-book,  but  only  to 
an  entry  made  by  the  courtroom  clerk  in  his  rough  daily  minutes 
of  proceedings,  of  the  fact  that  the  decree  had  been  made  and  filed, 
is  not  such  an  entry  as  could  be  conclusive  in  favor  of  the  appel- 
lants that  the  decree  had  been  finally  entered,  where  it  appears 
that  they  could  have  ascertained  the  true  meaning  of  the  entry  by 
inquiry  in  the  clerk's  office,  and  although  the  appellant's  were  mis- 
led by  such  entry  in  the  register  through  failure  to  make  inquiry, 
that  fact  cannot  confer  rights  upon  them  which  they  otherwise 
have  not.     (Id.) 

19.  Estoppel  op  Respondents — Jueisdicjtion. — No  estoppel  of  re- 
spondents by  their  acts  from  pressing  a  motion  to  dismiss  a  pre- 
mature appeal  can  avail  the  appellants,  conceding  that  the  facts 
show  such  estoppel,  as  the  court  has  no  jurisdiction  to  entertain 
such  an  appeal,  and,  upon  the  fact  appearing,  it  willbe  dismissed 
of  the  court's  own  motion.     (Id.) 

20.  DrvoRCB — Custody  op  Children — ^Modipication  op  Decree — 
Stay  op  Proceedings — Contempt — Void  Orders — Habeas  Corpus. 
An  appeal  from  an  order  modifying  a  decree  of  divorce,  so  as  to 
award  to  the  father  the  custody  of  the  minor  children,  which  by 
the  original  decree  were  awarded  to  the  custody  of  their  mother, 
suspends  and  stays  all  proceedings,  under  the  modifying  order; 
and  orders  made  pending  such  appeal,  directing  the  mother  to  de- 
liver the  custody  of  the  children  to  the  father,  and  punishing  her  for 
contempt  for  refusal  to  obey  such  direction,  are  without  jurisdic- 
tion and  void,  and  she  will  be  discharged  from  unlawful  imprison- 
ment therefor,  upon  habeas  corpus,     (Ex  parte  Queirolo,  636.) 

21.  Statutory  Construction — Effect  op  Appeal  from  Judgment. — 
The  effect  of  an  appeal  from  a  judgment  is  purely  a  matter  of  stat- 
utory regulation,  to  be  determined  by  a  construction  of  the  statute 
xmder  which  the  appeal  is  taken,  and,  when  its  terms  are  clear  and 
unambiguous,  the  court  is  concluded  thereby,  and  its  function  is 
simply  to  enforce  the  statute,  without  regard  to  supposed  evil  con- 
sequences resulting  therefrom.     (Id.) 

22.  Review  upon  Appeal — ^Amendable  Objection  to  Complaint — ^Re- 
versal— New  Trial. — Where  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial,  it  is  unnecessary  to  review  and 
pass  upon  an  objection  to  the  complaint  which  may  be  obviated  by 
amendment.     (Lissak  v.  Crocker  Estate  Co.,  442.) 

See  Criminal  Law,  3,  4,  7-12,  37,  43,  56;  Estates  of  Deceased  Per- 
sons, 7,  19,  36;  Justice's  Court;  Mortgage,  12,  23;  Municipal 
Corporations,  18. 

ASSIGNMENT.    See  Claim  and  Delivery,  2;  Mortgage,  7,  13,  14. 

ATTACHMENT. 

1.   Bond  fob  Release — Two  Demands  Reqihred  to  Charge     Sure- 
ties— Joint  and  Several    Liability. — Under  a    bond  given    for 
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the  release  of  attached  property,  conditioned  that  if  plaintiff  re- 
cover judgment,  defendant  will,  on  demand^  redeliver  the  attached 
property  to  the  proper  officer,  to  be  applied  on  the  payment  of 
such  judgment,  or,  in  default  thereof,  the  defendant  and  sureties 
will,  on  demand,  pay  to  plaintiff  the  full  value  of  the  property 
released,  not  exceeding  the  amount  of  the  bond,  the  liability  of  the 
sureties  does  not  arise  until  a  demand  and  refusal  of  the  defendant 
to  redeliver  the  attached  property,  and,  when  such  demand  and 
refusal  has  been  made,  a  further  demand  upon  the  obligors  of  the 
bond  for  the  payment  of  the  value  of  the  property  is  essential  to  a 
right  of  action  upon  the  bond;  but  where  the  liability  of  the  prin- 
cipal and  sureties  is  by  the  terms  of  the  bond  joint  and  several, 
and  only  the  sureties  are  sued  without  joining  the  principal,  it  is 
sufficient  to  make  demand  for  the  payment  of  the  value  of  the 
property  upon  the  sureties  alone.      (Mullally  v.  Townsend,  47.) 

2.  Demand  fob  Redelivery — Chattel  Mortgage — Refusal. — Where, 
subsequently  to  the  release  of  the  property  attached,  it  has  been 
subjected  by  the  defendant  to  a  chattel  mortgage  executed  to  a 
third  party,  the  plaintiff,  upon  the  issuance  of  execution  with  in- 
structions to  levy  upon  the  property  attached,  is  not  bound  to  ac- 
cept the  property  burdened  with  such  chattel  mortgage,  and  the 
refusal  of  the  defendant  and  the  chattel  mortgagee  to  deliver  the 
property  to  the  sheriff,  upon  his  demand  therefor,  other^vise  than 
upon  the  payment  of  such  chattel  mortgage,  is  a  refusal  to  redeliver 
the  attached  property  to  the  sheriff.     (Id.) 

3.  Judgment  Less  than  Value  of  Propertt — Demand  upon  Sure- 
ties FOR  Payment — Measure  of  Obugation. — If  the  judgment 
recovered  by  the  plaintiff  is  less  than  the  value  of  the  property 
attached  as  fixed  in  the  bond  for  release,  and  less  than  its  admitted 
value  at  the  time  of  the  release,  the  payment  of  the  amount  of  the 
judgment,  is  the  full  measure  of  the  obligation  of  the  sureties  upon 
such  bond,  and  a  demand  upon  them  '*that  they  pay  to  the  plaintiff 
the  said  judgment"  is  a  specific  and  sufficient  demand  to  charge 
the  sureties,  where  there  has  been  a  refusal  of  the  defendant  to 
redeliver  the  property.     (Id.) 

4.  General  Demand  for  Fulfilment  of  Obligation. — A  general 
demand  upon  the  sureties  on  the  bond  for  release  that  they  fulfill 
their  obligation,  as  expressed  in  their  undertaking,  is  sufficient, 
if  standing  alone,  to  charge  them  with  their  obligation  to  satisfy 
the  judgment  against  the  defendant,  when  it  is  less  than  the  sa- 
mitted  value  of  the  property  at  the  time  of  the  release,  and  is  not 
inconsistent  with  a  specific  demand  that  they  should  pay  the  said 
judgment,  but  requires  the  same  thing  in  different  language.     (Id.) 

6.  Object  and  Sufficiency  or  Demand. — The  legitimate  object  of  a 
demand  is  to  enable  a  party  to  perform  his  contract,  or  dischar;?; 
his  liability,  according  to  the  nature  of  it,  without  a  suit  at  law: 
and  tliere  is  no  stereotyped  form  or  manner  of  demand;  but  any 
language  intended  to  constitute  a  demand,  and  which  plainly  in- 
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forms  the  party  of  whom  the  demand  is  made  that  he  is  required 
to  perform  the  duty  or  obligation  to  which  the  demand  refers,  is 
sufficient.      (Id.) 

6.  PuBAoiNo  or  Dekand — Cebtaintt — General  Demlbbeb— Monoir 
FOB  Nonsuit. — Where  an  obligation  itself  provides  that  a  demand 
shall  be  made,  it  must  be  made  and  alleged,  and  should  be  pleaded 
with  directness  and  certainty;  but  an  objection  to  the  sufficiency 
of  an  allegation  of  demand  for  want  of  certainty  must  be  by  special 
demurrer  pointing  out  the  particular  defects  complained  of,  and 
cannot  be  urged  upon  general  demurrer  to  the  complaint,  nor  upon 
a  general  objection  raised  to  its  sufficiency  to  state  a  cause  of  ac- 
tion, upon  a  motion  for  nonsuit  which  admitted  all  of  its  allega- 
tions to  be  sustained  by  sufficient  evidence.     (Id.) 

7.  Answer — Insufficient  Denials  of  Attachment — Proceedings 
FOR  Want  of  Knowledge  or  Information.— Denials  in  the  answer 
of  the  sureties,  made  to  allegations  in  the  complaint  in  reference 
to  the  commencement  of  the  action  and  the  attachment  of  the  prop- 
erty, for  the  release  of  which  their  bond  was  admitted  to  have  been 
given,  made  for  want  of  knowledge  or  information  sufficient  to 
form  a  belief  of  the  allegations  denied,  the  truth  of  which  was 
readily  ascertainable  from  the  public  records,  and  was  indicated  oy 
the  affirmative  allegations  of  the  answer  to  be  within  the  knowledge 
or  information  of  the  defendants,  are  insufficient  io  raise  an  issue, 
and  may  be  properly  stricken  out  or  disregarded  by  the  court.  (Id.) 

See  Execution,  1,  2;   Mortgage,  10. 

ATTORNEY  AND  CLIENT.     See  Estates  of  Deceased  Persons,  19,  20; 
Mortgage,  16,  24. 

ATTORNEY  IN  FACT.     See  Agency. 

BANKS. 

1.  Savings  Bank — Charter — Amendments — Commercial  Business 
— Depositors  not  Stockholders  Preferred— Bt-laws. — A  savings 
bank  organized  under  the  banking  act  of  1862^  which  had  the  re- 
quired capital  stock  contemplated  by  the  amendments  of  1864,  was 
authorized  by  those  amendments  to  engage  in  commercial  business; 
but  the  original  act  as  thus  amended  constituted  its  charter,  and, 
in  the  absence  of  the  adoption  of  a  by-law,  authorized  thereby, 
extending  the  same  security  to  depositors  who  were  stockholders 
as  to  other  depositors,  the  provisions  of  the  act  giving  deponitor^ 
who  were  not  stockholders  a  prior  claim  upon  the  assets  applies  to 
savings  banks  who  were  doing  a  commercial  business;  and  it  was 
competent  for  its  stockholders,  either  by  acquiescence  in  the  terms, 
of  the  statute  or  by  an  express  provision  in  its  by-laws,  to  assure 
such  preference  to  nonstockholding  creditor.^.  (Murphy  v.  Pacific 
Bank,  334.) 

2.  LiAHiuTY   or  Stockholders — Unconstitutional   Exemption — In- 

bEPENDEXT  PROVISION. — Tlic  Unconstitutional  exemption  of  stock- 
holders of  savings  banks  from  liability  under  the  act  of  1862,  was 
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an  independent  prorisioni  and  did  not  affect  or  annul  the  pro- 
vision declaring  a  preference  in  favor  of  nonatockholding  creditors 
in  the  distribution  of  the  assets.      (Id.) 

8.  Cebitfioate  of  Deposit  to  Stockholdes. — ^The  fact  that  a  certifi- 
cate of  deposit  was  issued  to  a  stockholder  of  a  savings  bank  do- 
ing a  commercial  business,  does  not  determine  the  character  of 
the  business  transacted  by  th^  bank.  Such  certificates  are  usual 
with  commercial  banks,  and,  under  section  576  of  the  Civil  Code, 
may  be  issued  by  savings  and  loan  corporations.     (Id.) 

4.  Constitutional  Law — Formation  of  Cobpobationb  undeb  Gen- 
eral Laws — Change  of  Legislation  as  to  Savings  Banks. — The 
fact  that  the  act  of  1853  for  the  incorporation  of  savings  banks 
did  not  postpone  the  claims  of  depositors  who  were  stockholders, 
as  was  provided  in  the  subsequent  act  of  1862,  does  not  render  the 
latter  act  unconstitutional,  and  its  general  and  uniform  operation 
is  not  affected  because  it  authorizes  corporations  to  adopt  or  re- 
ject the  provision  for  such  postponement.     (Id.) 

6.  Partial  Repeal  of  Prior  Incorporation  Act — Effect  of  Coi«. — 
The  act  of  1862  was  so  far  repealed  by  section  2S8  of  the  Civil 
Code  that  no  new  corporations  could  be  formed  under  that  act;  but 
it  remained  in  force  so  far  as  corporations  theretofore  formed  were 
concerned,  not  only  to  sustain  their  existence,  but  also  to  fix  their 
churacter,  and  define  their  powers,  duties,  obligations,  and  liabili- 
ties, except  80  far  as  modified  by  inconsistent  code  provisions  re- 
lating to  such  corporations,  unless  they  should  elect  to  come  under 
the  code  provisions.     (Id.) 

See  Receivers. 

BENEFIT  SOCIETY.     See  Mutual  Benefit  Society. 

BILL  OF  EXCEPTIONS.     See  Appeal,  3-8,  10-12;  Criminal  Law,  65. 

JONA  FIDE  PURCHASER.    See  Mortgage,  18,  19,  31. 

BONDS.     See  Attachment,   1,  3-6;    Insolvency,  7;   Municipal  Corpora- 
tions, 3,  13-15;  Sureties. 

BOUNDARIES. 

1.  Boundary  of  Lot — Dispute  as  to  Dimsion  Line — Action  to  Ew- 
JOIN  Removal  of  Bulkhead — Preliminary  Injunction — Improp- 
er Dissolution. — In  an  action  to  enjoin  the  removal  of  a  bulkhead 
which  for  fourteen  years  had  practiCiiUy  marked  the  division  ol 
occupation  of  adjacent  lots  of  plaintiff  and  defendants,  the  defend- 
ants claiming  the  ri<fht  to  remove  it,  as  occupying  eight  inches 
of  defendants'  lot,  which  claim  vas  disputed  by  the  plaintiff,  a 
proliminiry  injunction  should  be  allowed  to  stnnd  until  the  trial, 
a  dis^olui/m  of  it  beinjr  improper,  as  practically  equivalent  to  a 
dismivsal  of  the  action  before  a  trial  upon  the  merits,  where  Ji  is 
not  made  rcasjjnahly  oortain  by  ti»e  plcudinys  and  aHidavits  that 
the  attack  upon  plaintiff's  title  and  right  of  occupation  up  to  the 
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existing  bulkhead  line  would  be  ultimately  .  successful.      (Bullard 
▼.  Kempff,  9.) 

2.  Disputed  Title — Ground  for  Injunction  Pendente  Lite — Pres- 
ervation or  Property. — The  mere  existence  of  a  doubt  as  to  the 
title  does  not  of  itself  constitute  sufficient  ground  for  refusing  an 
injunction;  and  the  jurisdiction  of  the  court  to  issue  injunctions 
where  the  title  is  in  dispute  is  asserted  for  the  preservation  of  the 
property  pending  proceedings  for  the  determination  of  the  title 
of  the  parties.     (Id.) 

3.  Improvements  bt  Former  Owner  of  Adjacent  Lots— Sale  of 
Improved  Lots — Location  of  Boundaries — Monuments  Control- 
ling Distances. — ^Where  a  former  owner  of  adjacent  lots  Improved 
them  by  the  erection  of  houses,  bulkheads,  and  fences,  making  eacli 
ready  for  occupancy,  and  sold  them,  putting  persons  in  possession 
of  the  respective  lots  just  as  they  were  inclosed  and  improved,  the 
boundary  lines  designated  by  the  improvements,  being  the  monu- 
ments fixed  by  the  original  survey  and  measurement  of  the  adja- 
cent lots  by  the  common  vendor,  control  the  distances  described  in 
the  deeds,  and  fix  the  actual  location  of  the  lines  upon  the  ground. 
(Id.) 

4.  Declaration  of  Vendor  to  Defendant — Noncommunication  to 
Plaintiff. — ^A  declaration  made  by  the  common  vendor  of  the  im- 
proved lota  to  one  of  the  defendants  at  the  time  of  his  purchase, 
that  the  house  which  constituted  part  of  the  bulkhead  was  four 
inches  from  the  east  Iine«  and  that  each  of  a  row  of  houses  erected 
by  the  same  vendor  was  built  four  inches  from  the  east  line  of 
the  lots,  so  as  to  leave  room  for  the  overhanging  gutterways,  such 
declaration  not  having  been  communicated  to  plaintiff,  is  inad- 
missible to  change  or  affect  the  lines  marked  by  the  common  vendor 
upon  the  ground  by  the  monuments  erected  thereon.     (Id.) 

6.  Acquiescence  in  Occupation  by  Monuments — Effect  upon  Pre- 
liminary Injunction. — The  long  acquiescence  of  the  defendants  in 
the  occupation  of  the  adjacent  lots  according  to  the  monuments 
erected  thereon,  aside  from  any  question  of  its  being  a  new  source 
of  right,  whether  operating  by  estoppel  or  otherwise,  should  have 
great  weight  upon  the  question  whether  the  preliminary  injunction 
against  the  removal  of  the  bulkhead  line  should  be  continued  until 
the  trial  of  the  action  permanently  to  enjoin  its  removal.     (Id.) 

6.  Adverse  Possession — Taxes — Monuments  Controllinq  Descrip- 
tion IN  Assessment  Roll. — Where  the  fences  constitute  monu- 
ments which  control  the  description  in  the  deeds  of  adjacent  lots, 
such  monuments  must  also  control  the  description  in  the  assess- 
ment-roll, and  the  question  of  adverse  possession  and  payment  ot 
taxes  need  not  be  considered.     (Id.) 

See  Streets,  Roads  and  Highways. 

BROKER.     See  Contract,  6-8. 
CERTIFICATE  OF  DEPOSIT.     See  Banks,  3. 
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CERTIORARI.     See  Contempt,  1;   Insolvency,  4. 
CHURCH. 

1.  RXUOIOUS  CORFOBATIONS — DIVISION  OF  ChUBCH — ^ACTION  FOB  DIVI- 
SION OF  Funds — Pasties — Representation  of  Numerous  Membebs. 
Where  an  incorpornted  Presbyterian  church  was  divided,  by  author- 
ity of  the  Presbytery,  into  two  organizations,  to  each  of  which  was 
given  a  new  name,  and  the  Presbytery  directed  a  division  of  funds 
realized  from  a  sale  of  real  estate  of  the  corporation  to  be  made  be- 
tween the  two  churches  in  proportion  to  their  membership,  and  the 
minority  organized  another  church  in  pursuance  of  the  decree  of 
the  Presbytery,  but  the  majority  repudiated  its  action,  and  refused 
to  organize  a  new  church  as  directed,  but  retained  and  insisted  upon 
the  corporate  name,  and  refused  to  pay  any  part  of  the  funds  to  the 
new  church,  an  action  in  equity  may  be  brought  on  behalf  of  the 
new  church  to  compel  an  equitable  division  of  the  trust  funds;  and 
the  new  church  being  an  unincorporated  body,  consisting  of  numer- 
ous members,  alleged  to  have  a  common  and  personal  interest  in  the 
cause  of  action,  a  few  of  its  members  may  maintain  the  action  on 
behalf  of  themselves  and  all  others  of  its  members,  and  where  the 
parties  defendant  consisted  of  the  corporation  and  its  trustees,  and 
of  a  few  individuals  who  were  made  members  of  the  other  church 
ordered  by  the  Presbytery  to  be  organized  by  the  majority,  who  are 
alleged  to  be  sued  on  behalf  of  themselves  and  all  other  members 
ordered  to  make  such  organization,  and  who  refused  to  abide  bj 
the  action  of  the  Presbytery,  there  is  no  defect  of  parties  plaintiff  or 
defendant.  (Wheelock  v.  First  Presbyterian  Church  of  Los  Ange- 
les, 477.) 

2.  PowEB  OF  Ecclesiastical  Ooubt — Authorized  Division  or 
Church — Conclusiveness  of  Action. — Conceding  that  neither  the 
Presbytery  nor  a  commission  appointed  by  it  had  power  to  divide 
and  apportion  the  moneys  of  the  corporation,  and  that  the  division 
thereof  is  matter  for  the  civil  courts,  yet  the  Presbytery,  as  an  ec- 
clesiastical court,  had  the  power  to  deal  with  the  Presbyterian 
church  as  an  ecclesiastical  body,  in  all  matters  ecclesiastical,  and 
had  power  to  dissolve  and  disband  the  church,  and  to  divide  it  into 
two  new  and  independent  organizations,  and  its  decisions  and  de- 
crees pertaining  to  the  church  as  an  ecclesiastical  body  are  not  onJy 
binding  upon  that  body,  but  are  also  binding  and  conclusive  upon 
the  courts,  wherever  and  whenever  material  to  pending  litigation. 
(Id.) 

3.  Incorporation  or  Chubch — Construction  of  Code — ^Su^bobdiita< 
tion  of  TEMPORALrriBS — ^Agency — Trust  Relation  to  Members- 
Jurisdiction  OF  Courts. — ^The  incorporation  of  a  church  as  a  re- 
ligious body,  under  the  Civil  Code  ojf  this  state,  is  permitted  only 
as  a  convenience  to  assist  in  the  conduct  of  the  temporalities  of  the 
church,  and,  notw^ithstanding  incorporation,  the  ecclesiastical  bodv 
is  all  important;  and  the  incorporation  is  subordinate  in  the  life 
and  purposes  of  the  church,  and  its  function  and  object  is  to  stand 
in  the  place  of  an  agent  holding  title  to  the  property  and  managing 
it  in  the  interest  of  the  church  as  an  ecclesiastical  body,  and  its  po- 
sition is  that  of  a  trustee,  holding  property  for  the  use  and  enjoy- 
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ment  of  the  church,  and  every  member  of  the  church  is  a  benefic- 
iary of  that  trust;  and  courts  will  deal  with  the  property  of  a 
church  and  enforce  a  trust  therein  in  the  same  way,  whether  it  is 
incorporated  or  not.     (Id.) 

4.  Ecclesiastical  Division  of  Incorporated  Church — Division  or 
Funds  in  Equity — Effect  upon  Corporation  Immaterial. — The 
fact  of  incorporation  of  a  church  under  the  Civil  Code,  in  accord- 
ance with  its  rules,  regulations,  and  discipline,  does  not  stand  in 
the  way  of  or  preclude  an  ecclesiastical  division  of  the  church  into 
two  churches  under  an  ecclesiastical  authority  having  jurisdiction 
of  that  matter;  and  where  an  incorporated  Presbyterian  church  has 
been  thus  divided  by  the  Presbytery,  a  court  of  equity  will  divide 
a  trust  fund  held  by  the  cornoration  for  the  benefit  of  its  members, 
pro  rata  between  the  two  churches,  according  to  the  number  of 
members  assigned  by  the  Presbytery  to  each  new  church  organiza- 
tion decreed  by  it  to  be  formed;  and  it  is  immaterial  to  inquire 
whether  such  division  will  have  the  effect  indirectly  to  result  in 
the  dissolution  or  death  of  the  corporation  or  not.     (Id.) 

CLAIM  AND  DELIVERY. 

1.  Right  of  Possession — Subsequently  Acquired  Title. — To  sus- 
tain an  action  of  claim  and  delivery  of  personal  prop- 
erty the  plaintiff  must  have  a  right  to  the  immediate  and  ex- 
clusive possession  thereof  at  the  time  of  the  commencement  of  the 
action,  through  some  general  or  special  property  therein,  though 
it  is  not  essential  that  plaintiff  should  ever  have  had  actual  pos- 
session of  the  property  claimed.  A  subsequently  acquired  title  is 
not  alone  sufiicient  to  sustain  the  action.     (Garcia  v.  Gunn,  315.) 

2.  Skins  of  Wild  Goats — Lease  of  Island  by  Mexican  Govern- 
ment— Title  of  Assignee  —  Asignment  without  Consent — 
Breach  of  Condition — Subsequent  Consent. — A  lease  of  an  is- 
land by  the  Mexican  government  to  the  assignor  of  plaintiff,  con- 
ferring a  right  to  utilize  the  wild  goats  thereon,  with  a  right  of 
selection  for  the  purpose  of  killing  them  in  moderation,  and  con- 
taining a  condition  against  assignment  of  the  lease  without  the 
consent  of  the  lessor,  conferred  upon  the  lessor  only  the  option  to 
forfeit  the  lease  for  breach  of  the  condition,  and  the  assignment 
thereof  to  plaintiff  without  previous  consent  of  the  lessor  was  not 
void,  but  passed  the  term  to  plaintiff,  and  upon  subsequent  consent 
of  the  Mexican  government  to  the  assignment,  the  assignee  took 
all  the  rights  of  the  lessee  as  of  the  date  of  the  assignment,  and 
became  entitled  to  the  immediate  and  exclusive  possession  of  the 
skins  of  wild  goats  taken  from  such  island  subsequent  to  the  date 
of  the  assignment.     (Id.) 

3.  Effect  of  Reservation  not  Selected — Condition  Subsequent — 
Option  of  Government. — A  reservation  in  the  lease  of  the  island 
of  fifty  hectares  for  public  user,  not  designated  or  selected,  but  to 
be  decided  upon  by  the  Mexican  government,  has  the  effect  of  a 
condition  subsequent  at  the  option  of  the  government;  and  until 
the  selection  should  be  made  by  the  government,  the  plaintiff  had 
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the  right  to  the  whole  island,  and  to  the  control  and   right  of 
possession  of  all  the  goats  thereon.     (Id.) 

4.  Tbespass  Ain>  KnxiNO  of  Goats  —  EuBcnoir  of  RxMEDfT. — ^Al- 
though the  plaintiff  might  have  maintained  an  action  of  tres- 
pass for  the  action  of  trespassers  in  entering  wrong- 
'  fully  upon  the  island  and  killing  the  goats  and  taking  away  their 
skins,  h&  was  not  confined  to  that  remedy;  hut  such  action  was  an 
interference  with  plaintiff's  right  of  possession  and  control  of  all 
of  the  goats,  which  entitled  him  to  elect  to  recover  the  possession 
of  the  skins  in  an  action  of  claim  and  delivery;  and  it  is  immate- 
rial that  plaintiff  had  not  the  right  to  kill  all  of  the  goats  kilka 
by  the  trespassers.     (Id.) 

6.  Damages  fob  Detention — Intebest  on  Value  of  Pbofebtt. — 
Where  the  judgment  allowed  one  dollar  aa  damages  for  the  deten- 
tion of  the  property,  it  cannot  also  allow  interest  on  the  value  of 
the  property  from  the  date  of  the  taking,  which,  if  it  could  be  al- 
lowed at  all,  can  only  be  allowed  as  damages  for  the  detention. 
(Id.) 

COMMUNITY  PROPERTY.     See  Estates  of  Deceased  Persons,  14. 

CONSTITUTIONAL  LAW.     See  Banks,  2-4;   Municipal  Corporation^ 
6,  10;  Statutes;  Taxation,  1,  4. 

CONTEMPT. 
1.   Contempt  of  Coubt — Newspapeb  Pcblications — Repobt  of  En- 

DENCE — CbITICISM  OF  JUDOE — REFUSAL  TO  PeEMIT  EVIDENCE — EX- 
CESS OF  JuBiSDicnoN — Cebtiobabi. — Where  a  charge  t>f  contempt 
of  court  against  a  publisher  of  a  newspaper  alleged  the  making  of 
publications  therein,  which  were  "false,  scandalous,  and  defama- 
tory," and  "intended  to  degrade  the  said  court,  and  excite  public 
prejudice  and  odium  against  it,  and  were  unlawful  interferences 
with  the  proceedings  of  the  court,"  and  it  appears  that 
an  account  of  testimony  given  in  a  pending  cause  was 
published  therein,  and  that' the  judge  upon  his  attention  being: 
called  thereto  by  an  attorney  in  the  cause,  stated  from  the  bencii 
that  it  was  a  grossly  false  and  fabricated  statement,  whereupon  the 
newspaper  reasserted  the  truth  of  the  account  and  declared  that  the 
attorney  and  jud;^  knew  it  was  correct,  and  severely  criticised  the 
judge,  and  expressed  contempt  for  him  for  approving  "the  unmiti- 
gated falsehood  of  an  attorney;"  and  where  the  defense  to  the 
charge  of  contempt  of  court  was  that  the  publications  were  in  fact 
true,  and  not  made  with  any  wrongful  intent,  and  that  the  per- 
sonal references  to  the  judge  were  merely  in  response  to  his  asper- 
sions in  characterizing  the  statements  in  the  ne>s'spaper  as  false  and 
fabricated,  when  they  were  in  fact  true,  and  that  such  references 
were  not  made  with  purpose  of  interfering  with  the  administration 
of  justice;  and  where  the  publications  were  admitted  to  have  been 
made,  and  the  only  testimony  in  support  of  the  charge  was  that  of 
the  court  reporter,  to  the  effect  that  tlie  matter  published  did  not 
correspond  with  his  notes  of  the  evidence,  and  that  prior  to  the  "ec- 
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ond  publication  he  had  furnished  to  the  publisher  a  correct  tran- 
script of  his  notes;  and  the  judge  refused  to  permit  the  publisher 
to  introduce  evidence  to  prove  the  truth  of  the  account  of  evidence 
published,  held,  that  an  order  adjudging  him  guilty  of  contempt 
of  court  was  in  excess  of  jurisdiction,  and  should  be  annulled  upon 
oertiararL     (McClatchy  v.  Superior  Court,  413.) 

2.  Publication  of  Truth  as  to  Legal  Pboceedinos— Cmticism  of 
Judge,  when  not  a  Contempt  of  Coubt. — The  publication  of  the 
truth  as  to  legal  proceedings  or  the  criticism  of  a  judge,  if  made 
only  in  response  to  an  unjust  charge  upon  the  veracity  of  the  pub- 
lisher, and  without  intent  improperly  to  influence  the  proceedings 
of  the  court,  does  not  constitute  a  contempt  of  court.     (Id.) 

3.  Aspersions  by  Judge  from  Bench — ^Right  of  Defense. — A  judge 
on  the  bench  has  no  more  right  than  any  other  person  to  cast  as- 
persions upon  the  character  of  a  person  not  a  party  or  participant 
in  a  case  on  trial,  without  a  right  in  the  latter  to  defend  himself. 
(Id.) 

See  Appeal,  20;  Criminal  Law,  12;  Divorce,  8;  Insolvency,  3,  5. 
CONTRACT. 

1.  Action  for  Lumber  Sold  and  Delivered — Sale  of  Laito  for  Lum- 
ber— Agency  for  Owner — Contract  for  Benefit  of  Lumber  Firm 
— Separate  Agreements  in  One  Transaction. — Where  a  member 
of  a  copartnership  engaged  in  the  business  of  buying  and  selling 
lands,  acting  for  the  benefit  of  his  firm,  and  also  as  agent  for  the 
sale  of  a  tract  of  land,  effected  a  sale  of  the  land  in  his  o^yn  name 
to  a  cosporation  engaged  in  the  business  of  manufacturing  lumber 
near  to  the  land,  agreeing  that  the  price  fixed  should  be  paid  in 
lumber  to  be  delivered  to  him  at  specified  rates,  and  on  the  same 
day  made  a  separate  agreement  with  the  owner  of  the  land  reciting 
that  he  had  acted  as  agent  of  the  o\iiier  in  effecting  the  sale,  and 
that  such  owner  was  to  be  paid  for  the  lumber  by  him  at  the  rates 
specified,  each  lot  delivered  to  be  paid  for  to  the  owner  at  those  rates 
ninety  days  after  delivery,  with  agreed  interest,  and  that  the  own- 
er was  to  sell  the  lumber  to  him  at  those  rates,  and  should  pay  him 
a  commission  for  effecting  the  sale,  payable  in  lumber  at  the  rates 
fixed,  the  two  agreements  are  to  be  considered  as  parts  of  one 
transaction,  and  as  binding  the  firm  for  whose  benefit  they  were 
made,  and  an  action  will  lie  in  favor  of  the  owner  of  the  land 
against  such  firm  for  lumber  sold  and  delivered  to  them  under  the 
agreement.      (Wolters  v.  King,  172.) 

2.  Time  for  Payment  of  Commission — Contemporaneous  Oral 
Agreement  for  Postponement  —  Parol  Evidence. — Though,  as  a 
general  rule,  a  broker  or  agent  for  the  sale  of  land  for  a  stipulated 
commission  liJis  earned  and  is  entitled  to  his  commission  when  he 
has  found  a  purchaser,  able,  ready,  and  willing  to  take  the  land  at 
the  price  and  within  the  time  agreed  upon,  yet  where  no  time  for 
the  payment  of  the  conimission  was  definitely  agreed  upon  in  the 
written  contract,  parol  evidence  is  admiwible  to  show  that,  contem- 
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poraneously  with  the  execution  of  the  written  a^rreement,  it  ww 
orally  agreed  between  the  agent  and  the  pwner  of  the  land,  that  the 
commlBsion,  which  was  to  be  paid  to  the  agent  on  lumber,  waa  not 
to  be  taken  out  of  the  first  lumber  delivered  to  him  under  the  con- 
tract, but  that  he  was  to  wait  for  payment  of  the  commission  until 
all  the  lumber  had  been  shipped  as  agreed  in  the  contract,  and  the 
owner  had  received  payment  for  his  land.     (Id.) 

8.  LxjMBEB  Firm  Bound  bt  Obal  Agreement — Appropriatiozt  or 
Lumber  fob  Commission — Insufficient  Defense  to  Action. — ^Un- 
der the  circumstances  of  the  case,  all  of  the  members  of  the  lumber 
firm  were  bound  by  the  terms  of  the  agreement  made  by  one  of  its 
members  for  the  benefit  of  the  firm,  including  the  oral  agreement 
made  respecting  the  time  for  payment  of  the  stipulated  commission, 
and  none  of  them  can  appropriate  the  lumber  first  delivered  to  them 
under  the  contract  to  the  immediate  payment  of  the  stipulated  com- 
mission, or  defend  an  action  by  the  owner  of  the  land  against  them 
for  the  agreed  price  of  such  lumber,  upon  the  ground  of  such  ap- 
propriation.    (Id.) 

4.  Action  upon  Note — Insufficient  Defense — Consideration- 
Fraud  IN  Sale  of  Stock  of  Corporation — Transfer  of  Corporate 
Assets — Rescission — Incomplete  Restitution. — In  an  action  up- 
on a  promissory  note,  in  which  the  answer  pleaded  a  want  of  con- 
sideration and  a  total  failure  of  consideration,  and  alleged  that  the 
note  was  given  for  the  purchase  price  of  shares  of  stock  in  a  Colora- 
do corporation,  of  which  plaintiff  was  president  and  managing  agent, 
and  that  defendant  was  induced  to  purchase  the  stock  by  fraudulent 
representations  of  the  defendant  upon  which  he  relied,  and  that  the 
assets  of  the  corporation  were  transferred  to  a  new  corporation 
which  assumed  its  liabilities,  and  that  defendant  was  induced  to 
surrender  the  original  stock  purchased  and  accept  the  same  number 
of  shares  in  the  new  corporation  in  lieu  thereof,  and  that  the  con- 
tract of  purchase  was  rescinded,  and  said  shares  of  stock  tendered 
back  to  plaintiff  on  account  of  said  fraud;  but  the  evidence  dis- 
closed that  part  of  the  assets  of  the  original  corporation  were  trans- 
ferred to  a  dredging  company  not  referred  to  in  the  answer,  and 
that  the  defendant  received  stock  in  both  corporations,  in  lieu  of  the 
stock  purchased,  and  had  ttold  all  of  his  stock  in  the  dredging  com- 
pany, the  defendant  could  not  defeat  the  action  upon  the  note  and 
retain  any  part  of  the  consideration,  but  the  tender  of  all  the  stocic 
received  in  both  corporations  was  essential  to  a  rescission  or  right 
of  rescission  of  the  contract  of  purchase,  and  judgment  was  prop- 
erly rendered  in  favor  of  plaintiff  for  the  amount  of  the  note. 
(Rohrbacher  v.  Kleebauer,  260.) 

6.  Real  Estate  Broker — Commissions  upon  Sale — Reasonable  Com- 
pensation— Pleading — General  Demurrer  to  Complaint — Amm- 
oriTY — Terms  of  Employment. — Where  the  complaint  in  an  ac- 
tion by  a  real  estate  broker  for  the  recovery  of  commissions  upon 
a  sale  of  real  estate  alleged  employment  of  plaintiff  by  defendants, 
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to  sell  certain  lands,  and  an  agreement  to  pay  him  a  reasonable 
compensation  for  his  services^  provided  he  should  succeed  in  sell- 
ing the  same  on  terms  satisfactory  to  the  defendants^  and  that  he 
found  a  purchaser  who  entered  into  an  agreement  in  writing  with 
the  defendants  for  sale  of  the  lands,  in  which  writing  defendants 
also  agreed  to  pay  the  plaintiff  the  regular  commissions  out  of  the 
first  moneys  received,  and  the  question  whether  the  complaint  is  am- 
biguous or  uncertain  as  to  the  terms  of  the  employment  is  not 
raised  upon  general  demurrer  to  the  eomplaint.  (Lindley  ▼.  Fay> 
239.) 

6.  CoiTSTBUCnON    OP      CoifPLAINT — CONTRACT    ALLEGED— RECITAL      W 

WwTTEN  Agbeement — ^Vablance. — Only  one  contract  is  averred  in 
such  complaint,  and  that  is  to  find  a  purchaser  upon  terms  satis- 
factory to  the  defendants,  for  a  reasonable  compensation,  and  the 
statements  as  to  the  contents  of  the  written  agreement  between  the 
purchaser  and  the  defendants  is  a  mere  recital,  which  does  not 
help  out  or  vary  the  terms  of  the  alleged  employment;  and  where 
there  is  no  proof  of  the  contract  alleged,  the  contract  recited  in  the 
writing  is  not,  so  far  as  concerns  the  compensation,  the  contract 
averred  in  the  complaint.     (Id.) 

7.  CoNTEAor  TO  Pay  Commissions  out  op  Fibst  Moneys  Received^ 
Failube  to  Conbum:iate  CoriTBAcr. — Under  a  written  contract  to 
pay  the  commissions  of  a  broker  out  of  the  first  mon^s  received, 
the  broker  is  not  entitled  to  compensation  when  he  finds  a  purchaser 
ready,  willing,  and  able  to  purchase  on  the  prescribed  terms;  but 
there  must  be  a  sale  and  a  first  payment  to  entitle  him  to  recover; 
and  where  the  sale  was  not  consummated,  by  reason  of  the  pur- 
chaser not  accepting  the  title,  and  the  alleged  contract  was  not 
executed  so  as  to  bind  the  parties,  and  no  sale  was  in  fact  consum- 
mated, and  the  purchaser  invested  elsewhere,  the  broker  can  recover 
nothing.     (Id.) 

8.  Obdinaby  Contbact  fob  Commissions — Statute  op  Fbauds — 
Memobandum. — Under  an  ordinary  agreement  that  a  broker  is  en- 
titled to  commissions  when  he  furnishes  a  purchaser,  able,  ready, 
and  willing  to  buy,  a  memorandum  in  writing,  signed  by  the  vendor 
and  disclosing  the  terms  of  the  contract,  is  sufficient  to  satisfy  the 
statute  of  frauds,  though  the  contract  of  purchase  was  not  so  ex- 
ecuted as  to  bind  the  parties.      (Id.) 

9.  Assumpsit — Quantum  Mebuit — Insufficient  Defense —  Special 
Contbact  fob  Constbuction  of  Levee — Nonpebfobmance  —  Non- 
payment OP  Installments. — The  failure  to  make  agreed  monthly 
payments,  under  a  special  contract  for  the  construction  of  a  levee, 
is  a  substantial  breach  thereof  by  the  one  for  whom  it  is  con- 
structed, and  justifies  the  contractor  in  refusing  to  proceed  fur- 
ther thereunder;  and  he  may  thereupon  maintain  an  action  of 
assumpsit  upon  a  quantum  meruit  to  recover  the  value  of  the 
work  and  labor  done;  and  plaintiff's  nonperformance  of  the  special 
contract  cannot  be  maintained  as  a  defense  to  the  action,  it  ap- 
pearing that  the  defendant  was  first  in  default.  (San  Francisco 
Bridge  (>).  v.  Dumbarton  Land  etc  Co.,  272.) 
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10.  Continuance  of  Work  afteb  Detault  —  Reliance  upon  Pboic- 
ISES. — The  fact  that  the  plaintiff  continued  work  under  the  con- 
tract after  the  default  of  the  defendant  does  not  affect  the  ri^t 
of  the  plaintiff  to  cease  work  upon  continued  nonpayment;  but 
plaintiff  had  the  right  to  rely  for  a  reasonable  time  upon  the  prom^ 
ises  of  defendant  to  pay.     (Id.) 

11.  Determination  of  Ahouitt  Due  under  Contract. — ^Wbere  there 
appears  to  have  been  no  difficulty  in  determining  the  amount  due 
under  the  contract,  the  fact  that  the  contract  did  not  expressly 
provide  a  specific  method  of  determining  the  amount  due  at  the 
end  of  each  month  for  the  work  already  performed  is  immaterial. 

.         (Id.) 

12.  Cyidence — Importance  of  Completion  of  Contract  in  Time  Lim- 
ited— Present  Benefit  to  Defendant  of  Work  Donc — ^The  de- 
fendant, having  first  broken  the  contract  by  nonpayment  of  the 
installments  due  thereunder,  cannot  insist  that  plaintiff  should  go 
on  and  complete  the  contract  within  the  time  specified;  and  there 
is  no  material  error  in  excluding  evidence  to  the  point  that  plain- 
tiff was  informed  that  it  was  important  to  construct  the  levee  with- 
in the  time  specified  in  the  contract,  nor  in  excluding  evidence 
on  the  question  whether  or  not  the  work  done  on  the  levee  is  of 
any  present  benefit  to  the  defendant,  and  whether  the  defendant 
has  sustained  any  loss  from  the  fact  that  it  was  not  completed 
within  the  time  specified.      (Id.) 

13.  Void  Contract — Sales  of  Stocks  on  Margin — ^Action  for  Mohtt 

PaID^DeFENSE — ^ACCOBD   AND     SATISFACTION — INSUFFICIENT     FBOOP 

— Settlement  of  Stock  Account — Receipt  in  Full — Basis  op 
Validity  of  Contract. — In  an  action  by  the  assignee  of  an  insol- 
vent debtor  to  recover  money  paid  by  the  insolvent  debtor  to 
stockbrokers  under  a  void  contract  for  the  purchase  and  sale 
of  stocks  on  margin,  evidence  of  a  mere  settlement  and  receipt 
in  full  of  the  balance  of  the  stock  account^  consisting  of  the 
dealings  under  the  contract  for  the  purchase  and  sale  of  the  stocks 
upon  a  margin,  upon  the  assumption  that  those  dealings  were  reg- 
ular and  legal,  without  proof  of  any  agreement  to  settle  any  claim 
for  the  recovery  of  the  money  illegally  paid  under  the  void  con- 
tract, or  that  such  claim  was  known  or  considered,  or  referred  to 
in  any  manner  upon  the  settlement,  does  not  sustain  a  defense  of 
accord  and  satisfaction  of  the  claim  sued  upon.  (Rued  ▼.  Cooper, 
463.) 

14.  Evidence — Ignorance  of  Legal  Rights. — In  such  action,  it  is  er- 
ror to  refuse  to  permit  the  insolvent  debtor  to  answer  a  question  as 
to  whether  he  knew  of  any  law  authorizing  the  recovery  of  money 
paid  in  on  margin  stock  transactions  at  the  time  of  signing  the 
receipt  in  full  of  the  balance  of  stock  account ;  nor  is  it  a  valid  ob- 
jection to  such  question  that  the  witness  was  presumed  to  know  the 
law,  and  could  not  be  excused  for  ignorance  of  it.     (Id.) 

15.  Maxim — Ignorance  of  Law — Exception — Mistake  of  Fact  Aris- 
ing FROM  Mistake  of  Law — Relief  in  Equity. — The  maxim,  Ig- 
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norantia  legia  neminem  ewcu9at,  though  applicable  generally  to  mis- 
takes of  law  pure  and  Bimple,  does  not  apply  to  the  exceptional 
case  where  a  party  has  acted  in  ignorance  of  his  antecedent  and  ex- 
isting private  legal  rights,  and  under  a  misapprehension  which  in- 
volves a  mistake  of  facts  arising  out  of  a  mistake  of  law  as  to  the 
existence  of  a  legal  right  or  title,  which  there  could  not  have  been 
an  intention  to  part  with,  while  in  ignorance  of  it ;  but,  in  such  case, 
equity  will  grant  relief  from  the  legal  effect  of  instruments  which 
surrender  such  unsuspected  right  or  title.     (Id.) 

16.  Code  Pbovisionb — Ionobanob  or  FACfi — ^Misappbehension  ot  Law 
— Jauited  Effect  or  Generai.  Release. — A  settlement  with  stock- 
brokers and  receipt  in  full  of  a  balance  of  the  stock  account,  made 
in  ignorance  of  a  legal  right  to  recover  moneys  paid  to  them  for 
the  purchase  and  sale  of  stocks  on  margin,  if  regarded  as  involving 
a  mistake  of  fact,  involves  unconscious  ignorance  of  a  fact  material 
to  the  contract,  within  subdivision  1  of  section  1577  of  the  Civil 
Code,  and,  if  regarded  as  involving  a  mistake  of  law,  involves  a  mis- 
apprehension of  the  law  by  all  parties,  all  supposing  that  they  knew 
and  understood  it,  and  all  making  substantially  the  same  mistake 
as  to  the  law,  within  section  1578  of  the  Civil  Code;  and  regarding 
the  receipt  as  a  general  release,  it  could  not,  under  section  1542 
of  the  Civil  Code,  extend  to  claims  which  the  creditor  did  not  know 
or  suspect  to  exist  in  his  favor  at  the  time  of  executing  the  release 
which,  if  known  by  him,  must  have  materially  affected  his  settle- 
ment with  the  debtor,  nor  is  it  material  that  his  ignorance  of  the 
fact  of  its  existence  was  occasioned  by  his  ignorance  of  law.     (Id.) 

17.  Sebviges  in  Obtaikino  Renewal  of  Lease — Oeal  Aqbeement  ix>b 
Compensation — Deuvebx  of  Leaise  fob  Less  Tebm — Pbiob  Wbit- 
TEN  Contract — ^Meboeb — Estoppel. — An  oral  agreement  made  be- 
tween plaintiff  and  defendants  that  plaintiff  should  use  his  services 
in  obtaining  the  renewal  of  a  ten-year  lease,  which  was  about  to 
expire,  in  consideration  of  a  monthly  payment  to  be  made  to  plain- 
tiff during  the  renewed  term,  the  desire  being  expressed  for  a  new 
lease  of  ten  years,  is  merged  in  a  written  contract  to  pay  such 
compensation  for  a  shorter  term  of  three  years,  which  was  en- 
tered into  prior  to  the  delivery  of  a  new  lease  therefor,  which 
had  been  executed  by  the  lessor  and  placed  in  the  possession  of 
plaintiff,  and  which  he  was  under  no  obligation  to  deliver,  unless 
such  written  contract  was  made;  and  the  essential  act  of  the  de- 
livery of  the  lease  remaining  to  be  performed  when  the  written  con- 
tract was  entered  into,  his  entire  service  in  procuring  a  new  lease, 
which  was  one  transaction,  must  be  deemed  to  have  been  made 
under  the  written  contract,  and  defendants  are  estopped  by  such 
contract  from  objecting  that  the  services  were  rendered  under  a 
different  oral  agreement,  and  that  plaintiff  could  only  recover  upon 
a  quantum  meruit,  and  not  under  the  written  contract,  and  from 
objecting  that  the  lease  delivered  to  and  accepted  by  them  was 
not  in  accordance  with  the  terms  of  the  contract.  (Ryer  v.  Oeat- 
ing,  664.) 
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18.     SUBBXITDEB  OF  LEASE — CONTINUANCE  OT   ObUGAITON   TO  PlJLINTDT. 

The  terms  of  the  contract  being  to  pay  a  monthly  compensation 
during  the  period  for  which  the  premises  were  leased,  the  defend- 
ants could  not  escape  their  obligation  to  make  such  monthly  pay- 
ments, by  surrender  of  the  lease  befcnre  the  expiration  of  the  tenn. 
(Id.) 

See  Jury  and  Jurors;  Mechanic's  Lien;  Municipal  Corporations,  1, 
2,  7;  Parent  and  Child;  Pleading;  Quieting  Title,  1;  Sale;  Spe- 
cific Performance. 

CORPORATIONS. 

1.  Sebvicbs  of  Pbesident — ^Amount  of  Compensation — Confucting 
Evidence  —  Appeai^  —  In  an  action  involving  a  dispute  as  to 
the  amount  of  compensation  which  the  president  of  a  corpora- 
tion was  entitled  to  receive  for  his  services  rendered  to  the  corpora- 
tion, a  finding  in  favor  of  the  amount  claimed  by  him,  based  upon 
the  terms  of  his  original  employment  by  the  corporation,  and  upon 
his  testimony  that  those  terras  continued  in  force  during  his  employ- 
ment, cannot  be  disturbed  upon  appeal,  upon  the  ground  that  his 
testimony  was  contradicted  by  evidence  that  he  agreed  with  the  prin- 
cipal stockholder  to  take  less  compensation.  (Bushnell  v.  Simpson, 
658.) 

2.  Assumption  of  Debts  of  Cobpobation  —  Evidence  —  Pbivatb 
Books  of  Account  of  Pbesident — Baiance  to  be  Deducted  from 
Salabt. — In  an  action  by  the  president  of  a  corporation  to  recover 
the  balance  of  salary  due  him  from  the  corporation  against  a  defend- 
ant to  whom  the  property  of  the  corporation  had  been  transferred, 
and  who  had  assumed  to  pay  its  debts,  where  the  plaintiff,  after 
having  introduced  the  records  of  the  corporation  to  show  the  amount 
of  salary  agreed  to  be  paid  him,  had  testified  that  he  had  performed 
the  duties  of  that  office  until  the  transfer  was  made  to  the  defend- 
ant, that  during  that  time  he  had  paid  out  money  for  the  corpora- 
tion, and  had  purchased  coal  from  it,  and  drawn  money  from  it 
in  various  amounts,  and  that  he  had  kept  a  book  in  which  all  ac- 
counts between  him  and  the  corporation  were  entered,  including 
his  salary  as  president,  such  book  is  admissible  in  evidence  where 
the  only  objection  made  to  it  is  that  the  books  of  the  company  are 
the  proper  books  to  be  ofi^ered  in  evidence;  and  though  it  could  have 
no  weight  in  determining  the  amount  of  salary  he  was  to  receive  un- 
der express  contract  with  the  corporation,  yet  it  was  proper  and  ma- 
terial to  show  the  other  items  of  account  and  what  balance  was  to 
be  deducted  from  the  salary  due  him.     (Id.) 

3.  Habmless  Ruling — Cokporation  Books. — Where  the  corjwration 
books  were  afterward  introduced  in  evidence,  and  no  disagreement 
was  at  any  time  pointed  out  between  the  private  books  of  account 
of  the  president  and  those  of  the  corporation,  the  reception  of  the 
books  of  accoTint  kept  by  the  plaintiff  cannot  be  said  upon  iipp?ai 
to  have  caused  the  defendant  any  injury.      (Id.) 

4.  Improper  Cross-examination — Assumption  of  Facts  not  Pboven. 
Where  the  plaintiff  was  a?ked  by  the  defendant  upon  cross-examina- 
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tion  how  it  was  that  everybody  went  to  the  defendant  to  fix  those 
salaries,  and  it  appeared  that  it  was  not  proper  cross-examination » 
and  it  did  not  appear  in  evidence  that  any  persons  went  to  the  de- 
fendant to  fix  their  salaries,  but  the  question  assumed  facts  that 
did  not  appear,  an  objection  to  the  question  based  upon  each  of 
those  grounds  is  properly  sustained.     (Id.) 

5.  Counterclaim — AccorNT  Stated— Failure  or  Eviimcitce  —  Find- 
ing.— Where  the  real  controversy  between  the  parties  was  as  to  the 
amount  of  compensation  which  plaintiff  was  entitled  to  receive  for 
his  services,  and  there  was  no  dispute  as  to  the  balance  of  other  ac- 
counts to  be  deducted  from  the  amount  of  salary  to  be  received  by 
him  as  president  of  the  corporation,  a  finding  in  favor  of  the  plain- 
tiff for  the  amount  claimed  is  a  finding  against  a  counterclaim  upon 
an  account  stated  between  plaintiiT  and  the  corporation,  and  where 
there  is  no  evidence  that  a  final  balance  of  account,  including  the 
salary,  was  stated  between  the  corporation  and  the  plaintiff,  the 
counterclaim  cannot  be  sustained.  (Id.) 
See  Banks;  Church;  Contract,  4;  Home  for  Inebriates;  Mines  and 

Mining;     Municipal     Corporations;     Mutual     Benefit     Society; 

Trust,  1. 

COSTS.    See  Mortgage,  23. 

COUNTERCLAIM.     See  Estates  of  Deceased  Persons,   16-18;   Statute 
of  Limitations,  1,  2. 

COUNTY. 

1.  County  Ordinance — License  to  Persons  Engaged  in  Sheep 
Business  —  Valjdity  —  Construction  of  County  Go^'ehnment 
Act. — A  county  ordinance  requiring  the  procurement  of  a  license 
by  "every  person  engaged  in  the  business  of  raising,  grazing,  herd- 
ing, or  pasturing  sheep  in  the  county,'*  is.  valid,  and  within  tho 
power  conferred  upon  boards  of  supervisors  under  subdivision  27 
of  section  25  of  the  County  Government  Act  of  1893,  authorizmg 
them  "to  license  for  purposes  of  regulation  and  revenue  all  and 
every  kind  of  business  not  prohibited  by  law  and  tranisacted  on  i 
carried  on  within  the  county,"  and  it  is  no  objection  to  the  validity 
of  the  ordinance  that  it  uses  the  words  "engaged  in,"  instead  of 
the  words  "transacted  and  carried  on"  employed  in  the  act,  as 
each  form  of  expression  involves  the  other  in  its  meaning.  (County 
of  Inyo  V.  Erro,  119.) 

2.  Appucability  of  Ordinance  —  Passage  of  Sheep  through 
County — Grazing  and  Pasturage — Question  of  Fact — Findings 
— Conflict  of  Fvidexcc. — Though  such  ordinance  is  not;  rtpi)li('n'i.' 
to  one  who  merely  drivo*;  n  band  of  sheep  throu<.'h  n  county,  yet  t  "» 
liccn.«<'  tax  cannot  he  ova»?r»(l,  when  it  is  evident  that  the  real  ('jjert 
ir  so  (loinjr,  and  wlmt  is  v.'C.Uy  done  is  to  j:raze  and  pasture  t  k' 
sheep  in  the  county,  and  the  determination  of  what  is  the  real  object 
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is  a  question  of  fact;  and  where  the  trial  court  finds  as  a  fact,  un- 

der  conflicting  evidence,  that  for  a  period  of  time  the  defendant  was 

engaged  in  the  business  of  raising,  grazing,  herding,  and  pasturing 

sheep  in  the  county,  its  findings  will  not  be  disturbed  upon  appeaL 

(Id.) 

See  Swamp  Lands. 

COVENANT.     See  Mortgage,  7;  Public  Officers. 

CRIMINAL  LAW. 

1.  Habeas  Cobpus  —  Unlawful  Commitmjcnt  of  Minob  to  Whtt- 
TiEB  State  School  —  Chabge  of  Bubglabt  —  Absence  of  Jubt 
Trial  —  Failube  to  Notify  Parents. — Where  a  minor  was  ac- 
cused before  the  grand  jury  of  the  crime  of  burglary,  and,  upon 
recommendation  of  the  grand  jury,  was  committed  by  the  superior 
court  to  the  custody  of  the  Whittier  State  School,  without  trial 
by  jury,  and  upon  evidence  taken  before  the  court,  in  the  absence 
of  his  parents,  who  were  not  notified  of  the  hearing,  such  com- 
mitment ia  void,  and  the  minor  roust  be  discharged  upon  habeas 
corpus  from  the  custody  of  the  superintendent  of  said  state  school, 
and  restored  to  the  custody  of  his  parents.  (Ex  parte  Becknell, 
406.) 

2.  Accusation  of  Cbime — Right  to  Juby  Tbial — Change  of  Guab- 
dianship  of  Minob — Parties. — ^A  minor  accused  of  crime  cannot 
be  committed  as  a  criminal  to  the  Whittier  State  School  without  « 
trial  by  jury;  nor  can  such  minor  be  awarded  to  the  guardianship 
of  such  school,  as  against  his  parents,  who  are  his  natural  guar- 
dians, except  in  a  proceeding  in  which  they  are  made  parties,  and 
in  which  it  is  shown  that  they  are  unfit,  or  unwilling,  or  unable 
to  perform  their  parental  duties.     (Id.) 

3.  Jurisdiction  of  Justice's  Court — Refusal  to  Change  Place  of 
Trial  —  Affidavit  of  Prejudice  and  Bias  —  Appeal  —  Habeas 
Corpus.  —  A  justice's  court  is  not  ousted  of  jurisdiction  to  try 
a  defendant  accused  of  misdemeanor  by  the  mere  filing  of  an 
affidavit  of  the  defendant  that  he  had  reason  to  believe  and  did  be- 
lieve that  he  could  nut  have  a  fair  and  impartial  trial  before  the 
justice  by  reason  of  hia  prejudice  and  bias,  and  any  error  com- 
mitted by  the  judge  in  refusing  to  change  the  place  of  trial  on 
that  ground,  must  be  remedied  by  appeal  from  the  judgment, 
which  is  not  void,  and  habeas  corpus  does  not  lie.  (£x  parte 
Wright,  401.) 

4.  Appeal  —  Review  of  Motion  to  Set  Aside  Indictment  —  Bnx 
of  Exceptions.  —  An  order  denying  a  motion  to  set  aside  an  in- 
dictment is  not  api)ealable;  but  such  order  may  be  reviewed  upon 
appeal  from  the  judgment,  where  the  proceedings  are  brought  up 
by  a  bill  of  exceptions.     (People  v.  Simmons,  1.) 

6.  Disqualification  of  Grand  Juror — Challenge  to  Panel — Le- 
gality of  Indictxent — Absence  of  Grand  Juror. — The  disquali- 
fication of  an  indivi^hial  prand  juror  is  not  ground  for  a  chnllenoe 
to  the  panel ;  nor  can  thp  absence  of  a  grand  juror,  whether  qual- 
ified  or   disqualified,   during  the   consideration   of   a   case   by   the 
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grand  jury,  affect  the  validity  or  legality  of  its  action;  and  an  in- 
dictment cannot  be  set  aside  for  the  disqualification  of  a  juror^ 
in  the  finding  of  which  he  took  no  part.     (Id.) 

f^.   Pleading — Intorhation    fob    FELOirr — Absence    of    Conclusion 

CONTBA     FOBMAM     STATUTI  —  MoTION     IN     AbBEST    OF    JUDGMENT. 

The  failure  of  an  information  for  felony  to  allege  that  the 
acta  which  constituted  the  felony  were  done  "contrary  to  the  force 
and  effect  of  the  statute  in  such  cases  made  and  provided/'  no  de- 
murrer having  been  interposed  to  the  information  upon  that  ground, 
does  not  go  to  the  jurisdiction  of  the  court,  nor  disclose  a  failure  to 
state  a  public  offense,  and  is  not  ground  for  a  motion  in  arrest  of 
judgment.     (People  v.  Taylor,  113.) 

7.  Sentence  of  Death  —  Ebboneous  Obdeb  Fixing  Day  fob 
Execution  —  Stay  of  Pboceedings  —  Habeas  Cobpus  —  Pen- 
dency OF  Appeal  fboh  Fedebal  Coubt — Pbesumption  —  Absence 
of  Pboof  of  Final  Decision. — An  appeal  to  the  supreme  court  of 
the  United  States  from  an  order  of  the  circuit  court  refusing  an 
application  for  a  writ  of  habeas  corpus  by  a  prisoner  under  sen- 
tence of  death  for  murder,  stays  the  hands  of  the  state  and  of  the 
state  authorities  during  its  pendency;  and  it  being  established  from 
the  records  of  the  circuit  court  that  such  an  appeal  was  taken, 
aild  is  pending  so  far  as  disclosed  by  those  records,  it  will  be  pre- 
sumed to  be  still  pending,  until  the  presumption  is  overcome  by  le- 
gal proof,  and,  where  there  was  no  legal  evidence  of  a  final  decision 
of  such  appeal  before  the  superior  court,  its  order  fixing  a  day 
for  execution  of  the  prisoner  is  erroneous  and  reversible  upon  ap- 
peal.    (People  ▼.  Durrant,  54.) 

8.  Appealabi£  Obdeb  —  Insufficient  Time  Allowed  fob  Bill  or 
Exceptions — Abuse  of  Discbetion. — ^An  order  fixing  a  day  for  ex- 
ecution of  a  prisoner  under  previous  sentence  of  death  is  appeal- 
able; and  where  such  order  so  limits  the  time  appointed  for  the 
death  as  not  to  allow  the  defendant  the  time  guaranteed  by  law 
in  which  to  prepare  and  present  his  bill  of  exceptions,  it  is  in 
violation  of  his  rights,  and  is  a  gross  abuse  of  discretion.     (Id.) 

9.  Habeas  Cobpus — Fedebal  Question — ^Appeal  fbom  Fedebal  Coubt 
— Stay  of  Pboceedings. — Where  a  petition  to  a  circuit  or  district 
court  of  the  United  States  for  a  writ  of  habeas  corpus  on  behalf  of 
a  prisoner  in  the  state's  prison,  who  is  under  penalty  of  death  for 
murder  by  sentence  of  a  state  court,  presents  a  federal  question,  an 
appeal  to  the  supreme  court  of  the  United  States  from  an  order 
either  remanding  the  petitioner  or  refusing  him  a  writ,  stays  all 
further  proceedings  by  the  state  courts  or  by  the  state  authorities 
pending  the  appeal,  and  by  operation  of  section  766  of  the  United 
States  Revised  Statutes,  any  such  further  proceedings,  until  the  de- 
termination of  the  appeal,  are  null  and  void.  (Ex  parte  Edgar, 
123.) 

10.  Validity  of  Pboceedino  by  Infobmation  —  Question  undeb  Fed- 
ebal Constitution. — The  question  whether  a  proceeding  by  infor- 
mation, instead  of  indictment,  is  in  violation  of  the  constitution  of 
the  United  States,  is  a  federal  question;  and  is  none  the  less  such 
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because  former  cases  have  been  decided  by  the  supreme  court  of  the 
United  States  contrary  to  the  contention  of  one  who  raises  such 
question  by  petition  to  a  federal  court  for  a  writ  of  habeas  corfnu, 
and  by  appeal  to  the  supreme  court  of  the  United  States  from  an 
order  denying  the  writ.     (Id.) 

11.  Stat — Merit  or  Appeal  not  to  be  Considered  —  Allowance  of 
Appeal — Proof  of  Federal  Question. — Where  a  federal  question  is 

'  presented,  upon  a  petition  for  a  writ  of  haheaa  corpus,  in  a  federal 
court,  and  an  appeal  has  been  taken  from  an  order  denying  the  writ, 
it  is  the  appeal,  and  not  the  merit  of  the  appeal,  which  operates  as 
a  stay ;  and  the  very  fact  that  an  appeal  has  been  allowed  by  the  fed- 
eral court,  after  deciding  the  question  presented  pursuant  to  previ- 
ous decisions  of  the  supreme  court  of  the  United  States,  is  equiva- 
lent to  a  declaration  of  that  court  that  a  federal  question  was  pre- 
sented, and  the  appeal  allowed  must  operate  as  a  stay.     (Id.) 

12.  Void  Contempt  Proceedings  against  Acting  Warden  of  State's 
Prison — Discharge  lt»on  Habeas  Corpus. — The  acting  warden  of 
the  state's  prison  is  not  in  contempt  of  the  authority  of  the  state 
court  ordering  the  execution  of  a  prisoner  under  sentence  of  death, 
in  deferring  such  execution  pending  an  appeal  to  the  supreme  court 
of  the  United  States  from  an  order  of  a  district  court  of  the  United 
States  refusing  a  writ  of  habeas  corpus  to  the  prisoner.:  and,  if 
imprisoned  for  contempt  for  so  doing  by  order  of  the  state  court, 
will  be  discharged  upon  habeas  corpus,     (Id.) 

13.  Law  —  Assault  with  Intent  to  Comiot  Crime  against  Na- 
ture— Sufficiency  of  Evidence — Questions  for  Jury. — Upon  the 
trial  of  a  defendant  accused  of  an  assault  with  intent  to  commit  the 
infamous  crime  against  nature,  where  there  is  evidence  tending  to 
show  that  defendant,  after  having  unsuccessfully  solicited  c<Hisent 
to  the  act  by  the  person  upon  whom  the  alleged  assault  was 
made,  grabbed  him  and  tried  to  roll  him  over;  that  he  resisted  and 
made  some  noise,  and  the  defendant  then  desisted,  and  said  he 
would  not  make  him  do  it  if  he  didn't  want  to,  it  is  a  question  of 
fact  for  the  jury  whether  the  force  testified  to  was  used,  and  also 
what  was  the  intent  with  which  it  was  done,  and  the  evidence  was 
sufficient,  if  believed  by  the  jury,  to  justify  the  conclusion  that 
whatever  force  was  used  was  with  the  Intent  and  purpose  to  com- 
mit the  crime  alleged;  and  if  any  appreciable  force  was  used  with 
that  intent,  and  the  defendant  desisted  through  fear  of  detection 
from  any  cause,  the  intended  act  being  felonious  and  against  the 
will  of  the  prosecuting  witness,  it  was  an  assault  within  the  mean- 
ing of  the  Penal  Code  defining  an  assault.,  and  defining  the  crime 
for  which  the  defendant  was  prosecuted.     (People  v.  Wilson,  384.) 

14.  Fear  not  Essential  to  Assalxt — Feeunos  and  Motives  of 
Prosecuting  Witness — Support  of  Verdict  —  Recommendation 
to  Mercy. — It  was  not  essential  to  the  offense  charged  that  the 
assault  should  have  put  the  person  assaulted  in  fear,  and  the 
questions   whether   his   feelings    were   not   sensitive   and   were   not 
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greatly  outraged,  and  whether  the  fact  that  no  bodily  injury  was 
inflicted  may  suggest  the  possibility  of  some  improper  motive  for 
the  prosecution  on  his  part,  are  questions  for  the  jury;  and  it  is 
sufficient  to  support  a  verdict  of  guilty  of  the  offense  charged,  with 
a  recommendation  of  the  defendant  to  the  extreme  mercy  of  the 
court,  that  there  was  legal  evidence  upon  which  the  verdict  could 
be  sustained,  and  that  the  recommendation  made  by  the  jury  neg- 
atives the  idea  of  passion  or  prejudice  on  their  part.     (Id.) 

16.  BuBGLABT  —  Evidence  —  Ownership  or  Tbunk  Containing 
Stolen  Pbopebtt  —  Pbevious  Bubglabt  and  Theft  of  Trunk 
— Claim — Possession  of  Contents. — Upon  the  trial  of  a  defend- 
ant accused  of  burglary  with  intent  to  commit  larceny,  where  there 
was  evidence  for  the  prosecution  showing  that  a  burglarious  entry 
had  been  made  into  a  house  by  two  men,  and  that  a  trunk  standing 
in  the  hall  had  been  rifled  by  them,  and  clothing,  an  album  and  jew- 
elry taken  therefrom,  it  was  proper  for  the  prosecution  to  prove,  as 
corroborative  evidence,  that  defendant  was  the  owner  of  a  trunk  in 
which  most  of  the  stolen  property  was  found;  and  even  if  the  rec- 
ord had  disclosed  that  defendant  had  been  prosecuted  upon  another 
charge  of  burglary  wherein  it  was  alleged  that  he  had  stolen  the 
trunk,  it  would  still  be  competent  to  show  that  he  owned  or  claimed 
the  trunk  in  question,  as  furnishing  evidence  of  possession  of  its 
contents.     (People  v.  Sears,  267.) 

16.  SuFnciENOT  OF  Evidence  —  Alibi  —  Province  of  Jury. — Where 
the  evidence  for  the  prosecution  showed  that  the  stolen  clothing, 
album,  etc.,  were  found  in  a  trunk  kept  by  defendant  in  a  bam 
owned  by  another  person,  and  that  some  of  the  stolen  jewelry  was 
found  in  his  pockets,  and  that  the  burglary  occurred  between 
10  and  11  o'clock  at  night,  and  there  was  evidence  for  the  defend- 
ant tending  to  prove  that  defendant  was  elsewhere  employed  until 
about  11  o'clock  on  that  night,  and  defendant  attempted  to  account 
for  his  possession  of  the  stolen  property  by  saying  he  was  a  junk 
dealer,  and  that  on  the  next  morning  he  found  the  goods  in  a  gun- 
ny-sack standing  against  a  tree  on  the  comer  of  two  streets,  and 
that  he  put  them  in  the  bam  because  he  was  afraid  the  woman 
with  whom  he  lived  near  the  bam  would  take  them,  the  jury  was 
the  sole  judge  as  to  the  guilt  or  innocence  of  the  defendant,  and 
may  have  disbelieved  the  testimony  tending  to  prove  an  alibi,  or 
that  there  was  a  mistake  as  to  the  hour  when  he  quit  work,  or  as 
to  the  time  of  the  burglary,  and  their  verdict  cannot  be  disturbed 
upon  appeal  for  insufiiciency  of  the  evidence  to  support  it.  '  (Id.) 

17.  Cross-examination. OF  Defendant— Improper  Questions — Harm- 
less Action  of  Prosecuting  Officer — Rulings  of  Court. — Where 
some  of  the  questions  put  to  the  defendant  upon  his  cross-exami- 
nation were  improper,  but  were  of  little  moment,  and  objections 
thereto  were  sustained  by  the  court,  and  when  any  of  them  were 
answered  without  objection,  the  answer  was  stricken  out  by  the 
court  and  the  jury  instructed  to  disregard  such  testimony,  no  inju- 
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ry  resulted  from  such  improper  questions,  and  a  Judgment  of  con- 
viction of  the  defendant  will  not  be  reversed  for  alleged  misconduct 
of  the  prosecuting  officer  in  asking  them.     (Id.) 

18.  Impeachment  of  Defendant — ^Psevious  Conviction  of  Felony.— 
Although  it  is  not  proper  to  show  that  the  defendant  was  guiltj  of 
some  other  offense,  for  the  purpose  of  raising  a  presumption,  either 
of  law  or  fact,  of  his  guilt  in  the  case  under  consideration,  yet. 
when  a  defendant  offers  himself  as  a  witness  in  his  own  behalf 
he  may  be  asked,  for  the  purpose  of  impeaching  his  evidence,  if  he 
has  been  convicted  of  a  felony,  or  the  fact,  if  it  exists,  may  be 
shown  by  the  record  of  the  judgment.     (Id.) 

19.  Abduction  of  Female  Minob  fob  Pbostitution — Jubt — Chalt 
LENOE  to  Panel  —  Shebiff  as  Witness  fob  Pbosecution. — ^Upon 
the  trial  of  a  defendant  accused  of  having  taken  a  female  under 
the  age  of  eighteen  years  away  from  her  father  without  his 
eonsent,  for  the  purposes  of  prostitution,  it  is  not  ground  for 
challenge  to  the  panel  of  the  trial  jury  that  the  sheriff  who  served 
the  venire  was  examined  as  a  witness  for  the  people  upon  the  pre- 
liminary examination  of  the  defendant,  where  the  sheriff  testified 
that  he  had  no  bias  against  the  prisoner.     (People  v.  Slater,  G20.) 

20.  House  of  Ill-fame — Modification  of  Instbuction. — ^An  instruc- 
tion requested  by  the  defendant  as  follows:  "If  you  find  from  the 
evidence  that  the  house  where  the  defendant  took  the  girl  is  only  a 
house  where  one  woman  lives,  then  I  charge  you  that  such  a  house 
is  not  a  house  of  ill-fame,"  is  properly  modified  by  adding  the 
words,  "unless  it  is  used  for  the  purposes  of  prostitution."     (Id.) 

21.  Instbuction  as  to  Pubrose  of  Statute. — An  instruction  contain- 
ing a  brief  statement  of  the  purpose  or  intention  of  the  statute,  and 
that  it  was  "for  the  protection  of  females  under  a  certain  age," 
though  unnecessary,  is  not  materially  objectionable,  where  the  jury 
were  elsewhere  distinctly  told  that  it  applied  to  "females  under 
the  age  of  eighteen  years."     (Id.) 

22.  Illustrative  Instbuctions — ^Assumption  of  Facts  —  Habmless 
Errob. — Instructions  containing  statements  of  inferences  or  con- 
ohi^ionfl  of  fact,  from  other  facts  stated  or  assumed  to  exist,  should 
not  be  given,  but  where  it  appears  that  such  instnictions  were 
merely  intended  as  illustrations  and  not  as  facts  proved  in  the  case, 
and  are  followed  by  a  proper  and  specific  instruction  clearly  sub- 
mitting all  the  essential  facts  in  the  case  to  the  jury,  so  that  they 
could  not  be  misled  by  the  illustrative  instruction,  any  error  in 
giving  them  is  without  prejudice  to  the  defendant.     (Id.) 

23.  SuFFiciE^fCY  of  Evidence — Question  for  Jury — Chabacteb  of 
House — Intention  of  Marriage.  —  Where  the  character  of  the 
house  to  which  the  girl  was  taken  by  the  defendant  was  clearly  es- 
tablished, and  there  is  ground  for  the  conclusion  that  he  took  her 
away  for  the  purpose  of  prostitution,  notwithstanding  the  testimony 
of  the  defendant  tliat  he  intended  to  marry  her  **as  soon  as  he  get 
money  enough,"  the  question  involved  is  one  of  fact  for  the  jury  to 
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determine  from  the  whole  eyidence,  and  their  verdict  of  guilty  will 
not  be  disturbed  for  insufficiency  of  the  evidence  to  show  that  the 
defendant  intended  to  use  the  girl  a«  a  prostitute.     (Id.) 

24.  EvisiBNGB — ^PBoor  OF  AoB— Fauilt  Bible — Explanatobt  Evidence 
— Question  fob  Jubt. — A  family  Bible  as  admissible  in  evidence 
upon  the  question  of  the  age  of  a  child;  and  where  the  condition  of 
the  entry  of  birth  requires  explanation,  the  entry  and  explanation 
are  properly  submitted  to  the  jury,  and  will  not  be  considered  upon 
appeal,  especially  where  the  positive  testimony  of  the  parents  as  to 
the  age  of  the  diild  is  sufficient  independently  of  the  family  record. 
(Id.) 

25.  Defbaudino  Innkeepeb  —  Statute  not  Repealed  —  Habeas 
Cobfus.  —  The  act  of  March  1,  1889,  adding  a  new  section  to 
the  Penal  Code,  known  as  section  637,  relating  to  defrauding  propri- 
etors and  managers  of  hotels,  inns,  restaurants,  boarding-houses, 
and  lodging-houses,  was  not  repealed  by  an  amendment  to  another 
section  637  of  the  Penal  Code  established  by  the  act  of  March  10, 
1887,  relative  to  personal  property  mortgaged,  such  amendatory  act 
relating  to  the  subject  matter  of  the  removal,  sale,  or  subsequent 
encumbrance  of  mortgaged  chattels;  and  a  person  convicted  of  the 
crime  of  defrauding  an  innkeeper  under  the  act  of  March  1,  1889, 
subsequent  to  said  amendatory  act,  cannot  be  released  upon  habeas 
corpus,  upon  the  ground  that  the  act  defining  the  crime  was  re- 
pealed, nor  upon  the  ground  that  the  act  of  March  1,  1889,  was 
unconstitutional.     (Ex  parte  Ruffin,  487.) 

26.  Obtaining  Monet  Undeb  False  Pbettenses  —  Assionment 
OF  Note  and  Mobtgage  —  Misbepbesentations  as  to  Mobt- 
gaged  Pbopebtt — Responsibility  of  Makeb  of  Note — Suffi- 
ciENOT  OF  Indictment.  —  An  indictment  charging  the  defendant 
with  the  obtaining  of  money  under  false  pretenses,  from  the  pur- 
chaser of  a  note  and  mortgage,  sold  by  the  defendant  with  intent 
to  cheat  and  defraud  such  purchaser  of  her  money,  and  under  the 
false  and  fraudulent  representation  that  the  mortgaged  land  was 
good  tillable  land,  of  good  soil,  and  of  great  value,  and  sufficient 
as  security  for  the  payment  of  the  note,  and  the  false  and  fraud- 
ulent pointing  out  of  lots  of  land  of  that  character  which  were  not 
included  in  the  mortgage,  whereby  the  purchaser,  having  no  knowl- 
edge of  the  facts,  and  believing  the  truth  of  such  pretenses,  was 
induced  to  make  the  said  purchase  and  part  with  her  money  there- 
for to  the  defendant,  whereas  in  truth  and  in  fact  the  lots  described 
in  the  mortgage  were  not  good  or  tillable  land  or  of  any  value, 
or  sufficient  as  security  for  the  payment  of  any  sum  whatever,  and 
were  not  the  lots  so  pointed  out,  as  defendant  then  and  there  well 
knew,  etc.,  sufficiently  states  an  offense,  and  it  is  error  to  sustain 
a  demurrer  to  such  indictment,  upon  the  ground  that  it  does  not 
state  that  the  maker  of  the  note  was  unable  to  pay  the  same,  or 
that  has  not  been  paid.     (People  v.  Bryant,  695.) 

27.  Pbopebtt  Obtained  by  Fbaudulent  Pretenses  Need  not  be  Lost. 
If  a  person  is  induced  to  part  with  property  by  reason  of  fraudu- 
lent pretenses  and  misrepresentations,  he  is  thereby  defrauded  ot 
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the  property  so  parted  with,  even  though  he  may  eventually  make 
himself  whole  in  some  mode  not  then  contemplated;  and  it  is  not 
necessary  to  show  that  the  property  has  been  absolutely  lost  to 
him,  or  that  he  cannot  recover  its  value  in  a  civil  action,  in  order 
to  sustain  the  charge.     (Id.) 

28.  False  Rjepbbsentations  Inducing  Payment  of  Monet. — Whether 
the  false  and  fraudulent  representations  made  by  the  defendant 
did  in  fact  induce  the  purchaser  of  the  note  and  mortgage  to  part 
with  her  money  is  one  of  the  elements  of  the  charge  to  be  estab- 
lished at  the  trial;  but  if  established  to  the  satisfaction  of  the 
jury,  and  shown  to  have  been  false  and  fraudulent,  and  made  by 
the  defendant  knowingly  and  designedly,  she  was  defrauded  of  hc^ 
property  by  the  defendant  by  means  of  these  lepreaentations.   (Id.) 

29.  False  Impersonation  op  Oppice»— Insufficient  Information — 
Construction  op  Code.  —  Section  529  of  the  Penal  Code,  which 
provides  for  the  punishment  of  '*every  person  who  falsely 
personates  another,"  etc.,  does  not  apply  to  a  caae  where  a  party 
falsely  assumes  an  official  character,  but  is  intended  to  cover 
only  acts  done  by  one  person  while  representing  himself  to  be 
another  and  difTcrent  ))er8on;  and  an  information  charging  a  de- 
fendant with  impersonatinsr  an  officer  of  the  law  and  a  constable, 
and  performing  a  specified  act  in  such  assumed  character,  without 
stating  the  name  of  the  officer  of  the  law  or  constable  which  de- 
fendant represented  himself  to  be,  is  insufficient.  (People  v. 
Knox,  73.) 

30.  Amriguoub  Information. — The  mere  fact  that  an  information  ia 
susceptible  of  widely  different  constructions  renders  it  unsatisfac- 
tory in  the  eyes  of  the  law.     (Id.) 

31.  Making  Fictitious  Check  —  Pleading  —  Sufficiency  of  In- 
formation —  Nonexistence  of  Pretended  Maker  —  Uncer- 
tainty— Waiver  op  Objection. — An  information  charging  the  de- 
fendant with  making  and  forging  a  fictitious  check,  payable  to  his 
order,  and  indorsing  the  same  with  intent  to  defraud  a  person  named 
"whereas  in  truth  and  in  fact,  there  was  and  is  no  such  bank,  cor- 
poration, copartnership,  or  individual,"  as  the  assumed  maker  of 
the  check,  as  defendant  "then  and  there  well  knew,  and  that  the 
said  instrument  was  fictitious,"  sufficiently  states  a  public  offense; 
and  the  most  that  can  properly  be  said  in  reference  to  the  question 
as  to  what  time  the  expression  "was  and  is"  relates  is  that  that  ex- 
pression is  lacking  in  the  requisite  certainty,  but  such  objection  can 
only  be  taken  by  demurrer,  and  when  not  so  taken  is  waived,  and 
cannot  avail  the  defendant  upon  appeal  from  the  judgment.  (Peo- 
ple V.  Ellen  wood,  166.) 

32.  Second  Count  in  Information — Joinder  of  Offenses — Refer- 
ence to  First  Count  not  Permissible. — An  information  which  in 
fact  contains  two  counts',  should  charse  the  defendant  in  the  sec- 
ond count  as  if  he  had  committed  a  distinct  offense,  it  being  upon 
the  principle  of  the  joinder  of  offenses  that  the  joinder  of  coimts  is 
admitted;  and  such  information  cannot  omit  material  allegations 
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and  import  them  from  the  first  count  by  referring  to  them  bj  the 
use  of  the  word  "said."     (Id.) 

33.  Chaboe  of  Making  and  Pabsing  Fictttious  Note  in  One  Count. 
Although  either  the  making  or  the  passing  of  a  fictitious  check  with 
intent  to  defraud  the  same  person  would  constitute  an  offense  under 
section  476  of  the  Penal  Code;  yet  when  referring  to  the  same  in- 
strument, and  charging  the  same  intent  they  constitute  but  one 
offense,  and  may  be  properly  charged  in  a  single  count;  and  in  such 
case  there  is  neither  necessity  nor  propriety  in  repeating  the  alle- 
gations of  the  making  of  the  check,  and  of  the  nonexistence  of  the 
fictitious  person  whose  name  is  signed  to  the  check  in  connection 
with  the  allegation  of  the  passing  of  the  check.     (Id.) 

34.  Ihfbopeb  iNSTBucnoN — Incobbeot  Statement  of  Evidenoe — ^Un- 
authobized  Conclusion  of  Fact. — Where  the  defendant  testified 
that  he  met  Dalton^  the  maker  of  the  note,  in  San  Francisco, 
had  known  him  in  Los  Angeles,  and  that  he  resided  in  New  York; 
evidence  for  the  prosecution  that  his  name  was  not  in  the  directory 
of  San  Francisco,  and  the  testimony  of  a  policeman  that  the  de- 
fendant told  him  that  there  was  no  such  man  in  San  Francisco,  are 
consistent  with  the  testimony  of  the  defendant;  and  a  statement  in 
the  charge  of  the  court  referring  to  the  testimony  of  the  policeman, 
that  the  prosecution,  "have  brought  here  a  witness  who  undertakes 
to  tell  you  that  the  defendant  admitted  to  him  that  Dalton  was  a 
mere  fiction,"  is  not  a  statement  of  the  evidence,  but  of  an  unauthor- 
ized conclusion  of  fact  drawn  by  the  court  from  the  evidenoe,  and 
is  in  violation  of  the  constitutional  provision  that  "judges  shall 
not  charge  juries  with  respect  to  matters  of  fact."     (Id.) 

35.  Pbeliminabt  Examination  —  Postponement  without  Con- 
sent OF  Defendant  —  Jubisdiction  to  Commit.  —  Any  error 
committed  in  the  postponement  of  a  preliminary  examination,  on 
motion  of  the  prosecution,  for  more  than  six  days,  without  the 
consent  of  the  defendant,  in  violation  of  section  861  of  the  Penal 
Code,  in  order  to  secure  the  attendance  of  witnesses  for  the  prose- 
cution, who  appeared  and  testified  at  the. adjourned  examination, 
does  not  affect  the  jurisdiction  of  the  magistrate  to  commit  the 
defendant  upon  probable  caiise.  shown  therefor.  (People  v.  Van 
Horn,  323.) 

36.  Motion  to  Set  Aside  Infobmation  —  Erbob  not  Reviewable. — ^A 
motion  to  set-  aside  an  information  on  the  ground  that  the  defend- 
ant had  not  been  legally  committed  by  a  magistrate,  is  not  in  the 
nature  of  an  appeal  from  the  order  of  commitment  by  the  magis- 
trate; and  mere  errors  alleged  to  have  occurred  at  the  preliminary 
examination  cannot  be  reviewed  on  such  motion.     (Id.) 

37.  Appeal  —  Defect  in  Pbeuminabt  Examination  —  Substantial 
Right. — A  defendant,  who  has  been  convicted  by  a  jury  in  the  su- 
perior court  after  a  fair  trial  upon  an  information,  cannot  avoid 
the  verdict  for  any  reason  founded  on  an  alleged  defect  in  the  pre- 
liminary examination  and  commitment,  unless  by  such  defect  h% 
was  deprived  of  some  substantial  right.     (Id.) 

CXIX.  Cal.— 46 
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38.  CoNSTBucnoN  OF  Code  —  Tsmfobabt  Illegal  CoNFiHEKETfT  — 
Failure  to  Use  Remedy — Absence  of  Legal  Pbejudicx. — Section 
-  861  of  the  Penal  Code  ia  intended  to  protect  a  party  from  loss  of 
liberty  for  an  unreasonable  time  under  the  pretext  of  a  criminal 
charge  against  him;  and  if  the  defendant  should  be  freed  from 
custody  because  held  without  his  consent  more  than  six  days  be- 
fore preliminary  examination,  he  could  be  rearrested  upon  another 
complaint,  and  if  he  remained  in  temporary  illegal  confinement, 
without  using  any  remedy  therefor,  the  mere  postponement  of  the 
hearing  does  not  affect  the  jurisdiction  of  the  magistrate  to  hold 
a  preliminary  examination  of  the  defendant  then  in  custody,  and  if 
the  examination  then  proceeded  to  a  commitment  based  on  probable 
cause,  the  defendant  has  suffered  no  material  prejudice  in  the 
matter  of  the  commitment,  and  has  suffered  no  legal  prejudice  be- 
cause at  the  time  to  which  the  examination  was  continued  wit- 
nesses for  the  prosecution,  whose  attendance  could  not  be  procured 
within  the  six  days,  appeared  and  testified.     (Id.) 

30.  Homicide — ^Abrest  of  Deceased— Death  fbom  Hostile  Mob — Ev- 
idence— ^Anticipation  of  Defense. — Where  it  appeared  that  de- 
fendants accused  of  murder  had  arrested  the  deceased  upon  a 
charge  of  murder,  and  that  deceased  was  shot  and  hung  upon  a 
mountain  trail  in  a  sparsely  settled  country,  and  that  the  defend- 
ants relied  upon  the  defense  that  the  deceased  had  been  taken  from 
their  custody  and  killed  by  a  hostile  mob,  and  there  was  ample 
evidence  to  warrant  the  jury  in  finding  the  defendants  guilty  of 
the  killing,  unless  it  was  done  by  a  mob  aa  claimed  by  them,  it 
was  not  error  to  permit  the  prosecution  to  anticipate  the  declared 
defense  by  calling  a  number  of  persons  who  lived  within  several 
miles  of  the  place  of  the  homicide  as  witnesses,  to  prove  their 
absence  at  the  time  of  the  killing,  and  that  there  could  not  have 
been  a  mob  on  the  trail  where  the  killing  was  done.     (Id.) 

40.  Testimony  as  to  Conspiract  and  Acts  of  OoNspiBAiOBa — ^Dbo- 
larations  of  Thibd  Person  Shot — Obdeb  of  Ethangb — Inno- 
cence OF  Deceased. — Where  there  was  evidence  tending  to  show  a 
prima  facie  case  of  conspiracy  between  the  defendants  and  a  few 
other  persons,  and  that  the  homicide  was  the  result  of  such  con- 
spiracy, the  order  in  which  the  evidence  as  to  the  conspiracy  and 
the  acts  of  the  conspirators  should  be  proved  was  in  the  discretion 
of  the  court;  and  when  the  subsequent  acts  of  the  alleged  con- 
spirators made  the  statements  of  the  person  alleged  to  have  been 
shot  by  the  deceased  admissible,  the  order  in  which  such  evidence 
was  received  was  immaterial;  and  it  was  permissible  to  permit 
the  prosecution  to  show  that  such  person  made  differing  state- 
ments, and  to  offer  evidence  tending  to  show  that  the  deceased 
did  not  shoot  such  person.     ( Id. ) 

41.  Letter  Found  upon  Person  Shot — Immatebial  Evidence  —  Re- 
fusal to  Permit  Statement  of  Contents — ^Harmless  Ruung. — 
The  address  and  contents  of  a  letter  found  upon  the  person  alleged 
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to  have  been  shot  bj  deceased,  and  which  was  buried  with  his 
body,  are  immaterial,  and  could  not  be  pertinent  to  the  guilt  or 
innocence  of  the  defendants;  and  it  cannot  be  prejudicial  or  re- 
versible error  for  the  court  to  refuse  to  permit  defendants  to  state 
the  contents  of  such  letter  in  their  offer  of  proof.     (Id.) 

42.  Impaneuno  Jubt  —  Illness  and  Discharge  or  Jubob  —  Selec- 
tion OF  New  Jubob. — ^Under  section  1123  of  the  Penal  Code,  a 
juror  may  be  discharged  on  account  of  sickness  after  the  jury  has 
been  impaneled  and  before  the  introduction  of  evidence;  and  an- 
other juror  may  then  be  regularly  drawn,  examined,  accepted,  and 
sworn.     (Id.) 

43.  iNSTBUonoN  —  Modification  —  Vebbal  Admissions  of  Pabtt  — 
Caution — Pbovingb  of  Juby — Review  upon  Appeal. — An  instruc- 
tion requested  by  the  defendants  to  the  effect  that  the  verbal  ad- 
missions of  a  party  should  be  received  "with  great  caution''  is 
properly  modified  by  striking  out  the  word  "great" ;  and  where  such 
requested  instruction  contained  matter  of  encroachment  upon  the 
province  of  the  jury,  for  which  it  might  have  been  refused,  defend- 
ants cannot  complain  upon  appeal  of  error  of  the  court  in  giving 
it.     (Id.) 

44.  INSTBUCTIONS  Albevdt  Gtven —  Inaftlicabub  Instbuotionb. — In- 
structions requested  upon  the  subject  of  reasonable  doubt,  upon 
which  the  court  had  already  fully  instructed  the  jury,  and  instruc- 
tions requested  as  to  disregarding  statements  of  the  prosecuting 
attorney  of  facts  not  proved,  not  called  for  by  anything  appearing 
in  the  record,  are  properly  refused.     (Id.) 

45.  New  Tbial  —  Dbinking  of  Liquob  bt  Jubobs — ^Request  of  Sheb- 
iff — Tbivial  Occubbence. — The  mere  casual  drinking  of  a.  small 
quantity  of  liquor  by  some  of  the  jurors  just  before  supper,  at 
request  of  the  sheriff,  and  after  one  of  the  jurors  had  invited  an- 
other to  take  a  drink,  where  it  appears  that  no  one  of  them  was 
intoxicated,  or  affected  in  any  way  by  what  they  drank,  is  too  triv- 
ial an  occurrence  to  constitute  ground  for  a  new  trial.     (Id.)  . 

46.  Homicide  —  Pabtial  Insanity  —  Insane  Delusions  —  Med- 
ical Opinions  —  Mattebs  of  Fact  —  Instbuctions. — ^Matters  of 
medical  science  and  medical  opinions  bearing  upon  the  question 
of  partial  insanity  are  to  be  proved  as  matters  of  fact,  and  are  not 
propositions  of  law,  though  embodied  in  legal  treatises  and  judicial 
opinions,  and  it  is  error  to  instruct  upon  them  as  a  matter  of 
law,  or  to  instruct  the  jury  that  if  the  defendant  entertained  cer- 
tain special  beliefs  which  the  defense  claimed  constituted  the  de- 
lusion which  impelled  the  defendant  to  commit  the  homicide,  and 
they  were  unsound,  existing  only  in  his  imagination,  then  they  were 
insane  delusions,  as  matter  of  law.     (People  v.  Hubert,  210.) 

47.  Rebuttino  Evidence  —  Genebal  and  Pabtial  Insanity. — Where 
there  was  evidence  for  the  defendant  tending  to  prove  both  his  gen- 
eral and  partial  insanity,  the  prosecution  may  give  in  rebuttal  as 
to  either  the  testimony  of  acquaintances  of  the  defendant;  and  in 
rebuttal  of  partial  insanity  the  prosecution  may  show  that  the  de- 
fendant was  in  other  respects  sane.     (Id.) 
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48.  Testimony  op  Business  Acquaintance— Foundation  fob  Opin- 
ion— Discretion. — It  is  largely  in  the  discretion  of  the  court  to  de- 
termine whether  the  buainesa  acquaintance  and  conversations  had 
by  a  witness  with  the  defendant  were  a  sufficient  foundation  to  en- 
able him  to  testify  that  in  his  opinion  the  defendant  was  sane  as 
a  business  man.     (Id.) 

49.  Efteot  or  Insane  Delusions,  Combined  with  General  Santtt — 
Insufficient  Defense — Delusion  as  to  Poison — Unjtjstifiabub 
Homicide. — If  the  defendant  had  insane  delusions  which  completely 
possessed  him,  but  was  sane  on  all  other  subjects,  then  he  must  be 
judged  as  though  the  facts  with  respect  to  which  the  delusions  ex- 
isted were  real;  and  where  these  facts  do  not  constitute  a  defense 
to  the  homicide,  the  defendant  cannot  be  justified  on  account  of  the 

'  existence  of  the  insane  delusions;  and  an  insane  delusion  of  a  de- 
fendant accused  of  the  murder  of  his  wife,  that  she  had  put  poison 
in  his  food,  of  which  he  stated  that  he  was  going  to  procure  a  test, 
cannot,  if  the  fact  existed,  justify  the  homicide.     (Id.) 

60.  Improper  Request  fob  Instbuctions  as  to  Justification  of 
Homicide. — Instructions  requested  by  the  defendant  upon  the  sub- 
ject of  justification  of  the  homicide  on  the  ground  of  insane  delu- 
sions, giving  him  a  right  of  self-defense,  are  properly  refused,  where 
there  is  no  evidence  tending  to  establish  a  delusion  as  to  facts 
which,  if  they  had  been  as  he  believed  they  were,  would  not  con- 
stitute such  jeopardy  as  would  justify  the  homicide,  and  where  the 
instructions  aslced  are  incorrect  even  if  there  had  been  such  evi- 
dence.    (Id.) 

61.  Modification  of  Ebroneous  Request  —  Weight  of  Evidence  — 
Test  of  Responsibility. — ^An  instruction  requested  by  the  defend- 
ant, which  bears  upon  the  weight  of  evidence  and  contains  a  test 
of  responsibility  for  crime  which  is  incorrect,  should  properly  be 
refused;  and  the  defendant  cannot  complain  of  a  modification  which 
states  the  correct  rule  of  responsibility.     (Id.) 

62.  Impbopeb  Request  fob  Instbuotion  as  to  Insanitt — Weight  of 
Evidence — Ibresistible  Impulse — Cobbect  Rule. — A  .proposed  in- 
struction which  is  partly  upon  the  weight  of  evidence,  and  which 
embodies  the  proposition  that  an  insane  irresistible  impulse  is  a  de- 
fense to  a  criminal  charge,  is  properly  rejected,  the  true  rule  being 
that  notwithstanding  the  act  was  the  offspring  of  irresistible  im- 
pulse, and  the  impulse  was  irresistible  because  of  mental  disease, 
still  the  defendant  must  be  held  responsible  if  he  at  the  time  had 
the  requisite  knowledge  as  to  the  nature  and  quality  of  the  act, 
and  of  its  wrongfulness.     (Id.) 

63.  Habmless  Refusal  of  Request — Pbesumftion  of  Innocence  of 
Mubdebed  Wife. — The  refusal  of  the  court  to  instruct  the  juiy 
that  it  must  be  presumed  that  the  wife  of  the  defendant,  who  was 
killed  by  him,  did  not  attempt  to  poison  him,  is  harmless,  where  it 
is  conceded  that  the  charge  was  false,  and  where  it  appears  that 
the  delusion  of  the  defendant  as  to  such  attempt  did  not  consti- 
tute a  defense  imder  the  admitted  facts.     (Id.) 
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54.  Bkabonable  Dottbt  —  Habmubss  Attkicft  to  Explain. — An  in- 
struction telling  the  jury  that  a  reasonable  doubt  is  a  fair  doubt 
is  not  properly  an  explanation  of  reasonable  doubt,  but  the  juiy 
could  not  conclude  that  a  proper  instruction  as  to  reasonable  doubt 
is  taken  back  by  the  meaningless  phrase.     (Id.) 

55.  Decision  ot  Jubt  According  to  Conscience. — It  is  not  improper 
to  instruct  the  jury  that,  after  weighing  the  evidence,  they  must 
decide  according  to  their  consoienoes.     (Id.) 

56.  Appeal  —  Confession  of  Erbobs  —  Immediate  Decision  — Cal- 
endar AND  Aboument  Unnecessabt.  —  A  criminal  cause  in  which 
the  attorney  general  has  confessed  error,  so  as  necessarily  to 
involve  the  granting  to  the  defendant  appealing  of  all  the  relief 
which  he  seeks  by  his  appeal,  will  be  decided  immediately,  and  it  is 
unnecessary  that  the  cause  should  be  placed  upon  the  calendar,  af- 
ter the  regular  time  for  filing  briefs  has  elapsed,  and  be  orally  ar- 
gued before  the  court  prior  to  decision  thereof.  (People  v.  Dur- 
rant,  201.) 

57.  Object  of  Rules  of  Coubt — Expedition  of  Causes — Request  fob 
Delay. — The  rules  of  this  court  for  the  making  up  of  the  calendar, 
and  the  filing  of  briefs,  are  designed  to  expedite  and  not  to  delay 
the  decision  of  causes,  and  have  been  framed  with  a  view  of  giving 
all  parties  ample  opportunity  to  be  heard  before  their  causes  are  de- 
cided against  them;  and  where  error  is  confessed,  and  it  is  legally 
impossible  that  the  defendant  can  have  any  other  or  greater  relief 
than  the  reversal  of  the  order  appealed  from,  a  request  that  the 
cause  be  put  upon  the  calendar  and  argued  prior  to  decision  is 
manifestly  intended  only  for  delay,  and  will  not  be  granted.     (Id.) 

58.  Homicide — Sentence  of  D^ath — ^Affibmangb  of  Judgment — Fix- 
ing OF  Subsequent  Date  fob  Execution — Continuance — Absence 
of  Counsel. — When  the  sentence  of  death  of  a  defendant  convicted 
of  murder  has  failed  of  execution  as  the  result  of  an  appeal,  and 
the  judgment  of  conviction  has  been  aflSrmed  upon  appeal,  the  va- 
lidity of  the  judgment  is  past  question  in  the  superior  court,  and 
it  is  not  error  to  refuse  a  continuance  of  a  hearing  appointed  for 
the  fixing  of  a  subsequent  date  for  the  execution  of  the  sentence, 
merely  because  of  the  absence  of  a  leading  counsel  in  the  cause, 
and  it  is  sufficient  to  prevent  the  granting  of  a  continuance  that  the 
defendant  was  represented  by  other  competent  counsel.     (Id.) 

59.  INQUIBT  into  Facts — Legal  Reasons  against  Execution  —  Ex- 
istence AND  Effect  of  Judgment — Judicial  Notice — Constbuc- 
TiON  OF  Code. — Section  1227  of  the  Penal  Code,  as  amended  in  1881, 
requiring  the  court  to  inquire  into  the  facts,  upon  a  defendant  being 
brought  before  it,  for  the  fixing  of  a  date  of  execution  of  a  sentence 
of  death  which  for  any  reason  has  not  been  executed,  relates  ex- 
clusively to  an  inquiry  into  facts  bearing  upon  the  question  wheth- 
er there  are  any  legal  reasons  against  the  execution  of  the  judg- 
ment, such  as  a  pardon  or  commutation  of  sentence,  etc.,  and  does 
not  necessitate  an  inquiry  by  testimony  or  other  evidence  as  to 
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the  existence  of  the  judgment  and  its  legal  effect,  of  which  the  court 
takes  judicial  notice.   (Id.) 

60.  BuBDEN  UPON  Deficztdant.— The  burden  is  upon  the  defendant  to 
show,  if  he  can,  that  any  legal  cause  exists  against  execution  of  the 
judgment.     (Id.) 

61.  Judgment  Obdebino  Confutehent  of  Prisoneb  in  State's  Pbison 
— Res  Adjudicata. — The  legal  effect  of  an  explicit  direction  in  the 
judgment  that  the  defendant  should  be  kept  in  close  confinement 
at  San  Quentin  by  the  warden  of  that  prison  from  the  time  of  his 
delivery  thereat  until  his  execution,  is  a  question  involved  upon  an 
appeal  from  the  judgment,  and,  so  far  as  the  judgment  is  concerned, 
is  thereby  concluded.     (Id.) 

62.  Superfluous  Dibection — I>uty  of  Wabden  of  State's  Pbison. — 
It  may  be  true  that  a  direction  to  keep  the  defendant  in  close  con- 
finement has  no  proper  place  in  the  judgment,  but,  if  so,  it  is  su- 
perfluous and  harmless,  it  being,  in  the  absence  of  such  a  direction, 
the  duty  of  the  warden  under  the  statute  to  keep  the  prisoner 
closely  confined  in  the  designated  prison.     (Id.) 

63.  Impbisonment  Pabt  of  Punishment  fob  Mubdeb — Judgment  not 
Void. — Imprisonment  in  the  penitentiary  pending  execution  is  part 
of  the  punishment  for  murder  provided  by  law;  and  a  judgment 
directing  such  imprisonment  is  not  void  on  the  ground  that  it  im- 
poses a  double  punishment.     (Id.)  . 

64.  Refusal  of  Cebtifigatb  of  Probable  Cause — ^Appeal — Renewal 
OF  Application. — The  remedy  for  the  refusal  of  a  certificate  ot 
probable  cause  for  an  appeal  in  a  criminal  case  is  not  by  appeal 
from  the  order  of  refusal,  but  by  renewing  the  application  before  a 
justice  or  justices  of  this  court.     (Id.) 

66.  Ordeb  Fixing  Date  of  Execution  Appealable — Stat  of  Execu- 
tion— Cebtifioate  of  Pbobable  Cause — ^Time  must  be  Allowed 
FOR  Bill  of  Exceptions. — ^An  order  fixing  the  date  of  execution  of 
a  sentence  of  death,  after  the  original  time  fixed  by  the  sentence 
nas  elapsed,  is  appealable  as  being  an  order  made  after  final  judg- 
ment affecting  the  substantial  rights  of  the  defendant;  but  the  ex- 
ecution of  the  sentence  will  not  be  stayed  unless  there  is  a  certifi- 
cate of  probable  cause,  and  in  order  to  allow  the  justices  of  this 
court  an  opportunity  properly  to  determine  whether  there  is  prob- 
able cause  for  the  appeal,  the  time  fixed  by  the  order  must  be  suffi- 
cient to  allow  the  settlement  of  a  bill  of  exceptions ;  and  where  such 
order  fixes  so  short  a  time  as  to  deprive  the  defendant  of  any  op- 
portimity  of  getting  a  bill  of  exceptions  or  any  authenticated  rec- 
ord before  this  court,  it  is  erroneous  upon  its  face,  and  a  certificate 
of  probable  cause  will  be  granted  for  an  appeal  therefrom,  and  it 
will  be  reversed  upon  such  appeal.     (Id.) 

66.  Incest  —  Sutficienct  of  Indictment  —  Carnal  Intebcoubse 
WITH  Dauohteb.  —  An  indictment  for  incest,  charging  that  the 
defendant  L.  K.,  at  a  time  and  place  stated,  "did  wilfully,  un- 
lawfully, knowingly,  inoestuously,  and  feloniously,  upon  the  person 
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of  one  C.  K.,  the  daughter  of  said  L.  K..  commit  fornication,  and 
have  sexual  intercourse  with  and  carnally  know  the  said  C.  K., 
contrary/'  etc.,  sufficiently  conforms  to  all  the  requirements  of  the 
statute,  and  sufficiently  shows  that  the  offense  was  committed  upon 
an  immediate  female  descendant  of  the  defendant,  and  not  upon  an 
adopted  daughter  or  a  stepdaughter  or  a  daughter  in  law.  (People 
V.  Kaiser,  466.) 

67.  Daughteb  under  Age  of  Coivsent  —  Rape  —  Additional  Indict- 
ment— Review  upon  Appeal. — The  fact  that  the  daughter  with 
whom  the  incest  was  committed  was  under  the  age  of  consent,  and 
that  the  crime  committed  also  included  the  crime  of  rape,  does 
not  preclude  the  putting  of  the  defendant  on  trial  for  the  crime 
of  incest;  nor  can  the  fact  that  an  additional  indictment  was  found 
for  the  crime  of  rape  be  considered  upon  appeal  from  a  verdict  of 
convictiov  of  the  crime  of  incest,  where  the  record  does  not  disclose 
that  any  such  indictment  was  found.     ,(Id.) 

68.  Testimony  of  Daughteb  —  Corroboration  —  Conflicting  Evi- 
dence.— Where  the  testimony  of  the  daughter,  though  slightly  cor- 
roborated, clearly  and  explicitly  detailed  the  circumstances  of  the 
crime  charged  against  her  father,  and  was  sufficient,  if  believed,  to 
uphold  a  conviction,  the  fact  that  the  defendant  was  called  as  a 
wittiess  in  his  own  behalf,  and  positively  denied  all  the  charges 
made  against  him,  cannot  entitle  the  defendant  to  a  reversal  of 
the  judgment,  upon  the  ground  that  the  evidence  was  insufficient 
to  justify  or  support  the  verdict.     (Id.) 

69.  Requested  Instruction  as  to  Reasonable  Doubt — Modification. 
An  instruction  requested  by  the  defendant,  that  the  facts  tending 
to  prove  the  guilt  .of  the  defendant  must  be  eatablished  in  the  minda 
of  the  jurj'^  beyond  a  reasonable  doubt,  "that  is,  it  must  entirely  sat- 
isfy" them  of  the  guilt  of  the  deceased  before  they  could  convic*^. 
and  that  if  they  w^ere  not  "entirely  satisfied,"  they  should  acquit 
him,  though  it  might  have  been  given  as  requested,  is  not  rendered 
erroneous  or  misleading  by  striking  out  the  word  "entirely"  there- 
from, and  giving  it  as  thus  modified.     (Id.) 

70.  Enticing  Girl  into  House  of  Prostitution — Previous  Chaste 
Character  —  Conflict  of  Evidence  —  Question  for  Jury.  — 
Where  the  evidence  for  the  prosecution  was  sufficient  to  show 
that  the  defendant  enticed  a  young  unmarried  girl,  twelve  years 
old,  of  previous  chaste  character  into  a  house  of  prostitution  kept 
by  the  defendant,  for  the  purpose  of  prostitution,  any  conflicting 
evidence  as  to  her  previous  chaste  character  simply  raises  a  ques- 
tion for  the  jury.     (People  v.  Elliott,  593.) 

71.  Opinion  Evidence  of  Witness — Order  Striking  out. — It  is  not 
error  to  strike  out  answers  of  a  witness  as  to  what  he  judged  from 
what  he  saw.     (Id.) 

72.  Erroneous  Admission  of  Evidence  —  Enticement  of  Other 
Girls. — The  evidence  of  otlier  younnr  girls  that  the  defendant  had 
asked  each  of  them  to  her  liou.se  to  iiave  illicit  intercourse  with 
men,  is  inadmissible;   and  the  admission  of  such  evidence  for  the 
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pro!<ecution  is  prejudicially  erroneous,  and  requires  the  reversal  of 
a  judgment  of  conviction.     (Id.) 

73.  iNSTBUcnoNS  —  Repetition  Unnecessabt.  —  Instructi<ms  given 
in  substance  need  not  be  repeated  at  request  of  the  defendant.  (Id.) 

74.  Labcent  —  Evidence  —  Recent  Pobbbssion  of  Stolen  Cow  — 
Explanation  —  Question  fob  Jubt.  —  The  possession  by  the 
defendant  on  the  morning  after  the  theft  of  a  stolen  cow,  which  the 
defendant  was  accused  of  stealing,  is  pritna  facie  evidence  of  guiltv 
possession,  and  is  a  circumstance,  to  be  taken  in  connection  with 
other  corroborating  circumstances,  tending  to  show  guilt  of  the  lar- 
ceny alleged,  unless  satisfactorily  explained;  and  where  the  de- 
fendant undertook  to  explain  the  possession  as  having  been  trans- 
ferred to  him  by  another  person,  under  circumstances  detailed  by 
him,  and  it  could  not  be  said  that  his  explanation  was  so  clearly 
and  evidently  true  that  the  jury  could  not  find  against  it  except 
under  the  influence  of* passion  or  prejudice,  but  there  was  evidence 
from  which  they  might  rightly  conclude  that  the  explanation  was 
fabricated*  the  question  whether  his  explanation  was  true  and  rea- 
sonable or  fabricated  was  a  question  for  the  jury  to  determine,  and 
their  verdict  of  guilty  cannot  be  disturbed  on  the  ground  that  the 
inference  of  guilt  was  removed  by  the  explanation  given  by  the  de- 
fendant of  the  circumstances  attending  his  possession.  (People  v. 
Luchetti,  601.) 

76.  Sale  of  C^w  to  Butcheb — ^Evidence  of  Pbevious  Pbofosai.  to 
Sell — Absence  of  Rebuttal. — It  appearing  that  the  stolen  cow 
was  sold  by  the  defendant  to  a  butcher  on  the  morning  after  tlie 
theft,  the  testimony  of  the  butcher  that  about  a  week  previously  the 
defendant  asked  the  butcher  if  he  did  not  wish  to  buy  a  cow,  tended, 
in  some  degree,  to  render  improbable  the  defendant's  explanation 
of  his  possession  of  the  cow  sold,  and  is  not  too  remote  to  be  inad- 
missible, and  it  being  in  the  power  of  the  defendant  to  rebui  such 
inference  if  not  correct,  the  failure  of  the  defendant  to  offer  evidence 
to  show  that  le  had  in  his  possession  another  cow  which  he  was  pro- 
posing to  sell  the  week  previous  added  to  the  improbability  of  his 
testimony.     (Id.) 

76.  iNSTRrcTioNS  —  Possession  of  Stolen  Propebtt — "Guilty  Cie- 
CUMSTANCE." — The  use  of  the  words  "guilty  circumstance,"  instead 
of  the  words  **a  circumstance  tending  to  show  guilt,"  in  an  instruc- 
tion as  to  the  effect  of  the  unexplained  possession  of  stolen  proper- 
ty soon  after  tlie  taking,  could  not  be  misleading  to  the  jury,  where 
other  instructions  on  that  subject  were  such  as  must  have  corrected 
any  erroneous  impressions  made  upon  the  minds  of  the  jurors. 
(Id.) 

77.  Modification  of  Instruction —  Discbediting  of  False  Witness. 
Where  the  defendant  requested  an  instruction  substantially  covering 
the  provision  of  section  2061,  subdivision  3,  of  the  Code  of  Civil 
Procedure,  that  "a  witness  false  in  one  part  of  his  testimony  is  to 
l>e  (liptru-tcd  in  others."  a  modification  of  the  instruction  by  the 
word  "wilfully"  before  the  word  "false"  did  not  render  the  instruc- 
tion erroneous,  nor  chamre  the  effect  of  the  instruction  ai»  offered. 
(Id.) 
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78.  iNSTBTJcnoN  Taking  Case  from  Jubt  —  Impbopeb  Reqttest.  — 
Where  there  was  evidence  sufticieiit  to  siistain  a  verdict  of  guilty 
of  larceny,  an  instruction  requested  that  there  was  no  evidence  that 
the  defendant  participated  in  the  actual  stealing  of  the  cow,  and 
that  the  evidence  only  showed  that  defendant  sold  property  alleged  to 
have  been  stolen,  and  that  defendant  could  not  be  convicted  upon 
that  evidence,  would  have  taken  the  case  from  the  jury,  and  was 
properly  refused.     (Id.) 

79.  Rape  —  Gibl  uin>EB  Age  of  Consent  —  Instbuotion  —  Im- 
pbopeb Request  —  Absence  or  Outgbt  and  Immediate  Disclos- 
UBE. — ^Upon  the  trial  of  a  defendant  charged  with  the  crime  of 
rape,  committed  upon  a  girl  under  fourteen  years  of  age,  it  is 
proper  to  refuse  to  instruct  the  jury,  upon  request  of  the  defendant^ 
that  the  facts  that  the  prosecutrix  made  no  outcry  and  no  immedi- 
ate disclosure,  and  that  there  was  but  little  indication  of  violence  to 
her  person,  "are  proper  to  be  taken  into*consideration  by  the  jury, 
as  throwing  doubt  upon  the  assumption  that  the  act  was  committed 
at  all,"  the  consent  of  the  girl  being  immaterial,  as  affecting  the 
guilt  of  the  defendant,  and  the  undisputed  facts  being  such  as  to 
show  that  there  was  no  probative  force  in  the  alleged  facts,  and  the 
instruction  being  a  clear  invasion  of  the  province  of  the  jury,  and 
involving  an  assumption  that  certain  controverted  facts  had  been  es- 
tablished by  the  evidence.     (People  v.  Lee,  84.) 

80.  Consummation  op  Cbime — Conflicting  Evidence — ^Exfebt  Testi- 
mony.— Where  the  testimony  of  the  prosecutrix  and  of  the  defend- 
ant is  conflicting  as  to  whether  the  crime  of  rape  was  consummated 
or  only  attempted,  and  the  circumstances  shown  by  the  testimony 
of  the  medical  experts  tended  to  show  that  there  was  not  a  com- 
plete sexual  act,  but  they  are  all  so  far  consistent  with  the  evi- 
dence of  the  prosecutrix  that  enough  may  have  been  done  to  con- 
stitute the  crime  of  rape,  a  verdict  of  conviction  of  that  crime  will 
not  be  disturbed  upon  appeal  for  insufficiency  of  the  evidence.  (Id.) 

81.  Tbain  Wbeckino  —  Constitutionality  of  Statute  —  Title  of 
Act  —  CoNSTBUCTioN  —  Boarding  Passenger  Train  with  In- 
tent to  Rob  the  Same.  —  The  act  of  the  legislature  commonly 
kno%vn  as  the  "train  wrecking  act,"  which  is  designated  by  title 
as  an  act  "relating  to  train  wrecking,"  does  not  violate  the  provis- 
ion of  the  constitution  which  declares  that  every  act  of  the  legisla- 
ture shall  embrace  but  one  subject,  which  shall  be  expressed  in 
its  title,  because  in  the  body  of  the  act  a  person  is  declared  guilty 

.  who  unlawfully  boards  a  train  with  intent  to  rob  the  same,  sach 
provision  not  being  intended  to  punish  train  robbery  as  such,  but  to 
prevent  train  wrecking,  and  in  that  respect  stands  in  relation  to  the 
title  as  other  provisions  of  the  act.     (People  v.  Lovren,  88.) 

82.  "Robbing  Passenger  Train" — Act  not  to  be  Construed  as  Mean- 
ingless.— The  phrase  "robbing  a  passenger  train"  is  not  to  be  con- 
strued as  meaningless  or  absurd ;  and  though  the  act  is  crude,  it  is 
not  to  be  nullified  by  the  courts,  it  being  the  purpose  of  the  act  to 
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pervent  train  wrecking.  A  person  is  guilty  of  the  offense  of  "board- 
ing a  passenger  train  with  intent  to  rob  the  same"  when  he  unlaw- 
fully boards  a  passenger  train  with  the  intention  to  take  by  foree 
and  intimidation  the  control  and  management  thereof  from  the  em- 
ployees, and  thereupon  to  commit  larceny  or  robbery  thereon.   (Id.) 

83.  EviOENCB  — CoNSPiRACT — Deoiabahons  or  CoxispiBATOBS. — ^Where 
the  evidence  is  sufficient  to  establish  a  conspiracy  between  the  de- 
fendant and  other  persons  to  board  a  passenger  train  with  intent  to 
commit  robbery,  all  statements,  acts,  and  declarations  made  by  the 
other  conspirators,  pending  the  commission  of  the  crime,  an  com- 
petent evidence  against  the  defendant.     (Id.) 

84.  CONSPIBACT   TO   ROB   NOBTHBOUND   TBAIN — ChANQE   OV    PuKPOSK  TO 

Southbound  Tbain — Decij^bation  of  Co-gon8pira.tob. — Wlierethe 
conspiracy  disclosed  by  the  evidence  originally  contemplated  the 
robbery  of  a  northbound  train,  and  the  southbound  train  upon  the 
same  railroad  was  the  one  in  fact  boarded,  it  seems  that  such  change 
in  the  plans  of  the  conspirators  at  the  last  moment  as  to  the  partic- 
ular train  to  be  boarded  and  robbed,  even  if  made  without  the 
knowledge  of  such  change  coming  to  the  defendant,  or  his  personal 
presence  at  the  commission  of  the  offense,  would  not  demand  his  ac- 
quittal; but  the  declaration  of  a  co-conspirator  that  defendant  said, 
at  a  time  when  it  was  the  intention  to  attack  the  southbound  train, 
that  there  would  be  more  money  upon  the  southbound  than  upon 
•he  northbound  train,  is  competent  evidence  to  prove  that  defend- 
ant was  an  accessory  to  the  offense  committed.     (Id.) 

85.  Expert  Evidence  —  Textube  of  Cloth. — The  question  whether  or 
not  two  pieces  of  cloth  were  of  the  same  texture  and  quality  is  a 
proper  subject  for  the  expert  testimony  of  persons  experienced  in 
handling  such  cloths.     (Id.) 

86.  Willful  and  Unlawful  Use  of  No.  8  Shotgun — Insltfictent 
Complaint — Purpose  of  Use — Statutory  Construction  — Juris- 
diction —  Habeas  Corpus. — Section  27  of  the  Penal  Code, 
as  amended  March  9,  1897,  making  the  willful  and  unlawful 
use  of  a  shotgun  of  a  larger  caliber  than  that  commonly  known 
as  a  No.  10  gauge  a  misdemeanor  is  not  to  be  construed  as  making 
it  a  misdemeanor  to  use  a  larger  shotgun  in  any  possible  way,  or 
for  any  possible  purpose,  but,  taking  the  whole  context  of  the  act, 
it  was  the  evident  intention  of  the  legislature  to  prohibit  the  use 
of  guns  of  larger  caliber  for  the  purpose  of  killing  game  or  other 
animals,  and,  in  a  prosecution  under  such  a  statute,  it  is  not  suffi- 
cient to  follow  its  literal  terms  in  charging  the  offense,  but  the  par- 
ticular kind  of  use  which  the  leprislature  intended  to  prohibit  must 
be  alleged;  and  a  complaint  charging  the  wilful  and  unlawful  use 
of  a  No.  8  shotgun  merely  in  the  language  of  the  statute,  is  insuffi- 
cient to  show  a  complete  offense,  or  to  give  a  justice  of  the  peace 
jurisdiction,  and  a  defendant  convicted  under  such  complaint,  must 
he  discharged  on  habeas  corpus,     (Ex  parte  Peterson,  578.) 

CRUELTY.    See  Divorce,  1-7. 
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1.    PUBCHASS  OF  ItLND  AND    WaTEB    RiGHT — ImPBOPEB    TbANSFEB    Aim 

Cajtgeixation  or  Wates  Right  btVendob — ^Action  fob  Damages — 
iNSTBUonoNS  AS  TO  PuNiTivE  DAMAGES. — ^In  an  action  for  damages 
for  the  improper  transfer  and  cancellation  of  a  water  right  by  the 
defendant,  after  plaintiff  had  purchased  from  defendant  a  tract  of 
land  with  such  water  right  appurtenant  thereto,  and  had  received  a 
deed  therefor,  but  prior  to  its  recordation,  where  the  complaint 
avers  that  the  acts  of  the  defendant  were  done  "wilfully,  without 
any  right  whatever,  from  wanton  motives,  and  without  plaintiff's 
consent  and  knowledge,  and  under  circumstances  of  great  hardship 
and  oppression  to  plaintiff,"  and  the  answer  averred  that  they  oc- 
curred inadvertently  and  without  any  intent  to  oppress  plaintiff  or 
maliciously  injure  him,  and  the  evidence  was  conflicting  as  to  the 
actual  damage  suffered,  the  question  whether  or  not  plaintiff  was 
entitled  to  punitive  damages  is  material:  and  where  the  court  in- 
structed the  jury  that  "in  any  action  for  the  breach  of  an  obliga- 
tion not  arising  upon  contract,  where  the  defendant  has  been  guil- 
ty of  oppression,  fraud,  or  malice,  actual  or  presumed,  the  jury,  in 
addition  to  the  actual  damages,  may  give  damages  for  the  sake  of 
example,  and  by  way  of  punishing  the  defendant,"  the  defendant  is 
also  entitled  to  have  the  jury  fairly  instructed  as  to  the  general 
principle  of  law  governing  the  matter  of  punitive  damages,  upon  his 
theory  of  the  case,  and  though  not  entitled  to  an  instruction  that 
there  was  no  evidence  which  would  warrant  any  punitive  damages, 
nor  to  any  instructions  containing  too  narrow  a  statement  of  the 
principle  upon  which  punitive  damages  may  be  given,  he  is  entitled 
to  have  the  jury  instructed  that  "a  tort  committed  by  mistake,  in 
the  assertion  of  a  supposed  right,  or  without  any  actual  wrong  or 
intention,  and  without  anv  such  recklessness  or  negligence  as 
evinces  malice  or  conscious  disregard  of  the  rights  of  others,  will 
not  warrant  the  giving  of  punitive  damages,"  and  a  refusal  to  give 
such  instruction  is  ground  for  reversal.     (Lyles  v.  Perrin,  264.) 

See  Claim  and  Delivery,  5;  Libel,  6,  10;   Parent  and  Child,  1; 
Sale,  6. 

DEBTOR  AND  CREDITOR. 

1.  TBrsT — Sale  or  Lands  fob  Indebtedness  to  Bank — Joint  Debt- 
OBS — Repabate  Settuements — Release  of  One  Debtob  Except  as 
to  Lands — Settlement  with  Codebtob — Subbendeb  of  Notes — 
Action  by  Administbatob  fob  Accounting  as  to  Lands. — Where 
each  of  two  debtors  gave  his  notes  to  a  bank  with  the  other  as  in- 
dorser,  and  transferred  lands  and  other  securities  to  the  bank  to  se- 
cure his  indebtedness  upon  an  express  trust  to  sell  the  lands  to  pay 
the  indebtedness,  and  the  bank,  for  a  valuable  consideration,  surren- 
dered his  personal  securities  to  one  of  the  debtors,  and  released 
him  from  liability  upon  the  notes  except  as  to  the  lands 
transferred  by  him  to  the  bank  in  trust,  the  settlement  in  no  way 
touching  upon  or  affecting  the  rights  and  liabilities  of  his  codebtor. 
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with  whom  a  separate  settlement  was  suhsequentlj  had,  involving 
an  absolute  conveyance  of  his  lands  to  the  bank,  and  a  release  of 
his  indebtedness,  and  surrender  of  all  the  notes  to  him,  such  settle- 
ment in  no  way  touching  upon  or  referring  to  the  other  debtor  with 
whom  the  first  settlement  was  made,  the  burden  of  indebtedness  re- 
maining upon  the  lands  under  the  first  settlement  was  not  removed 
or  discharged  or  in  any  way  affected  by  the  second  settlement  with 
<  the  codebtor,  and  such  lands,  being  still  held  upon  the  original  trust, 
formed  no  part  of  the  estate  of  the  deceased  trustor,  and  upon  sub- 
sequent sale  thereof  by  the  bank  and  application  of  the  proceeds 
in  part  payment  of  the  original  indebtedness  of  the  deceased  trustor 
to  the  bank,  his  administrator  cannot  maintain  an  action  against 
the  bank  for  an  accounting  upon  the  theory  that  the  entire  indebt- 
edness of  both  debtors  was  discharged  by  the  surrender  of  the  notes, 
and  that  the  lands  of  the  deceased  debtor  were  thereby  released  from 
the  trust  and  reverted  to  the  estate.  (Friedlander  v.  Bank  of  Cal- 
ifornia, 03.) 

2.  CONFLICTINO  EVIDEIVCE  AS  TO  NaTUBE  OF  SECOND  SeTTLEMSITT — AD- 
MISSION OF  Bank — Closing  of  Note  Account — Findings — Suffi- 
ciency OF  Evidence. — Where  there  is  evidence  of  circumstances 
tending  to  show  that  the  second  separate  settlement  was  simply  a 
release  of  the  liability  of  the  debtor  with  whom  it  waa  made,  and 
that  the  other  debtor  who  had  been  before  released  except  as  to  his 
lands  was  a  stranger  to  the  second  transaction,  and  that  it  had 
nothing  to  do  with  the  charge  of  bis  indebtedness  upon  nis  lands, 
or  any  release  thereof,  the  fact  that  the  bank,  in  an  answer  filed 
in  another  action^  admitted  that  the  entire  indebtedness  of  botti 
debtors  was  satisfied  and  discharged  by  the  deed  given  at  the  sec- 
ond settlement,  and  the  further  fact  that  all  the  notes  were  given 
up  at  the  time  of  that  settlement,  and  the  note  account  upon  the 
books  was  then  balanced  and  closed,  cannot  be  held  conclusive  that 
the  liability  of  the  other  debtor  charged  upon  his  lands  was  then 
discharged,  but  served  only  to  create  a  confiict  of  evidence,  the 
weight  of  which  was  matter  for  the  trial  court,  and  its  findings 
against  such  discharge  will  not  \ye  disturbed  for  want  of  evidence 
to  sustain  them.     (Id.) 

See  Estates  of  Deceased  Persons,  16-18;  Guaranty. 

DEDICATION.    See  Home  for  Inebriates. 

DEED.    See  Boundaries;  Mortgage,  2,  8,  10,  18;  Taxation^  6. 

DE^UND.    See  Attechment,  2-6. 

DIVORCE. 

1.  Extreme  Cbuelty  —  Grievous  Mental  Suffering  —  Annoy- 
ing CondVct — Vile  Epithets — Impairme>'T  of  Health — Pleading 
— Findings — Slfficiency  of  Evidence. — In  an  action  for  divorce 
upon  the  ground  of  extreme  cruelty  of  the  defendant  in  causing 
grievous  mental  suffering  to  the  lilalntiff,  by  an  annoying  course  ot 
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conduct,  and  by  the  use  of  vile  and  indecent  epithets,  and  charger 
of  unchastitj,  it  is  not  necessary  to  allege  or  show  that  impair- 
ment of  health  resulted  from  the  conduct  of  the  defendant  toward 
the  plaintiff;  and  where  there  was  evidence  tending  to  sustain  the 
allegations  of  the  complaint  as  to  the  acts  and  probative  facts  of 
cruelty  causing  the  grievous  mental  suffering  alleged,  and  the  court 
found  that  they  were  committed  by  the  defendant,  and  that  defend- 
ant, by  his  conduct,  wilfully  inflicted  upon  plaintiff  grievous  men- 
tal pain  and  suffering,  "thereby  greatly  impairing  her  health,"  the 
finding  as  to  the  impairment  of  plaintiff's  health  is  unnecessary, 
and  it  is  immaterial  whether  that  part  of  the  finding  was  or  was 
not  justified  by  the  evidence.     (Smith  v.  Smith,  183.) 

2.  Condonation  of  Cruelty  —  Qtjestion  of  Facjt  —  Finding. — 
Whether  a  cruel  and  offensive  course  of  conduct  has  been  condoned 
is  a  question  of  fact;  and  a  finding  that  the  acts  of  cruelty  com- 
mitted by  the  defendant  have  never  been  condoned  by  the  plaintiff 
is  a  finding  of  fact,  and  not  of  a  conclusion  of  law;  and  it  is  un- 
necessary and  improper  that  the  finding  should  set  forth  any  acts 
or  declarations  bearing  as  evidence  upon  the  fact  of  condonation. 
(Id.) 

3.  EXFBEBS    AOREEliENT    TO    CONDONE   ReQUIBED — ^MeBE    COHABITATION 

AND  Restoration  to  Marital  Rights  In  sufficient. — Under  sec- 
tion 118  of  the  Civil  Code,  a  course  of  offensive  or  cruel  conduct 
constituting  a  cause  of  divorce,  cannot  be  condoned  by  mere  cohabi- 
tation, or  passive  endurance,  or  conjugal  kindness,  unless  accompan- 
ied by  an  express  agreement  to  condone;  and  an  answer  alleging 
that  the  plaintiff  freely  cohabited  with  the  defendant,  and  restored 
him  to  his  marital  rights,  without  alleging  that  these  acts  were  ac- 
companied by  an  express  agreement  to  condone,  does  not  raise  an 
issue  of  condonation.     (Id). 

4.  Conclusions  or  Law. — It  is  not  necessary  to  insert  in  the  conclu- 
sions of  law  in  an  action  for  divorce  on  the  ground  of  extreme  cru- 
elty that  defendant  has  been  guilty  of  extreme  cruelty  toward  plain- 
tiff, or  that  plaintiff  has  not  been  guilty  of  extreme  cruelty  toward 
the  defendant,  or  that  plaintiff  has  never  condoned  the  acts  of  ex- 
treme cruelty  on  the  part  of  the  defendant;  but  it  is  sufficient  to 
state  as  a  general  conclusion  of  law  that  plaintiff  is  entitled  to  a 
decree  dissolving  the  bonds  of  matrimony  heretofore  existing  be- 
tween the  plaintiff  and  the  defendant,  and  decreeing  plaintiff  and 
defendant  each  to  be  forever  absolutely  released  from  the  bonds  of 
matrimony  and  all  the  obligations  arising  therefrom,  with  such 
other  specific  conclusions  as  relate  to  the  custody  of  the  children, 
the  division  of  the  community  property,  etc.     (Id.) 

6.  Insufficient  Recrimination — OiassioN  to  Find  Immaterial. — 
When  the  facts  averred  by  way  of  recrimination  in  the  answer  of 
the  defendant  are  insufficient  to  authorize  or  justify  a  decree  of  di- 
vorce in  his  favor,  if  he  had  sued  thereupon,  and  the  evidence  fails 
to  disclose  such  facts  as  would  justify  the  conclusion  that  they 
constituted  extreme  cruelty  on  the  part  of  the  plaintiff,  as  defined 
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by  the  Civil  Code,  the  omission  to  find  upon  the  recriminatorj 
matter  in  the  answer  is  immaterial,  and  is  not  ground  for  revengU. 
(Id.) 

6.  CoBBOBOHATiON  OF  Piaintiff's  TESTiiiONT. — ^Thc  principal  object 
of  the  rule  requiring  corroboration  of  the  evidence  of  the  plaintiff 
is  to  prevent  collusion;  and  where  it  is  clear  that  there  is  no  col- 
lusion and  the  defendant's  testimony,  though  conflicting  with  that 
of  the  plaintiff  in  many  of  its  details,  in  the  more  important  mat- 
ters was  corroborative  of  the  plaintiff's  testimony,  which  was  also 
corroborated  in  certain  respects  by  other  testimony,  the  corrobora- 
tion is  sufficient.     (Id.) 

7.  Motion  fob  New  Tbial — Newly  Discovebed  Evidence — ^Letteb 
FBOM  Plaintiff — Condonation — Insvfficient  Showing. — ^Alleged 
newly  discovered  evidence  of  a  letter  from  the  plaintiff  to  the  de- 
fendant, claimed  to  be  evidence  of  condonation,  a  copy  of  which  was 
proved  at  the  trial  to  be  in  the  possession  of  plaintiff,  and  of  which 
defendant  might  then  have  requested  the  production,  and,  if  not 
produced,  might  have  applied  for  postponement  of  the  trial  for  a 
reasonable  time  to  enable  him  to  And  the  original,  is  not  ground 
for  a  new  trial,  and  especially  not  where  it  appears  that  the  letter, 
at  most,  was  only  evidence  of  conjugal  kindness,  and  did  not  tend 
to  show  an  express  agreement  to  condone  the  offensive  course  of  con- 
duct of  the  defendant.     (Id.) 

8.  AUMONT — INABILITT  OF  DEFENDANT — NeGLBCT  TO  SEEK  EllFLOT- 
HENT  UNDEB  ObdEB  OF  COUBT — CONTEMPT  —  JUBIBDICTION  —  HA- 
BEAS CoBPUS. — The  court  in  which  a  decree  of  divorce  is  entered, 
including  an  order  that  the  defendant  shall  pay  a  permanent  ali- 
mony to  the  plaintiff  in  specified  installments,  has  no  jurisdiction 
to  compel  the  defendant,  where  he  has  no  money  or  other  means 
of  payment,  and  has  made  no  fraudulent  disposition  of  property, 
to  seek  employment  in  order  to  earn  money  to  pay  the  alimony 
decreed,  nor  to  punish  him  for  contempt  for  failing  to  do  so;  and 
where  he  is  imprisoned  for  such  alleged  contempt,  he  wiU  be  dis- 
charged upon  habeas  corpus.     (Ex  parte  Todd,  57.) 

See  Appeal,  20;  Parent  and  Child. 

ECCLESIASTICAL  LAW.    See  Church, 

ELECTION. 

1.  EuBcnoN  Contest— PowEB  of  Adjoubnment  of  Special  Session — 
Pbiob  Engagement  of  Coubt — Jubisdiction. — Section  1120  of  the 
Code  of  Civil  Procedure  Is  not  to  be  construed  as  limiting  the  power 
of  adjournment  by  the  court  of  a  special  session  ordered  for  the 
trial  of  an  election  contest,  merely  from  day  to  day  or  upon  good 
cause  shown  by  either  party,  not  exceeding  .twenty  days ;  but  the 
coiirt  has  power  of  its  own  motion  to  adjourn  the  session  for  sev- 
eral days,  on  account  of  a  prior  engagement  of  the  court  rendering 
such  adjournment  necessary,  and  the  court  does  not  lose  jurisdic- 
tion to  try  the  contest  on  account  of  such  adjournment.  (Falltrick 
V.  Sullivan,  613.) 
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2.  Illegal  Votes — Insufficiewt  Reoistbation.  —  Votes  caat  at  an 
election  for  school  trustees  of  persons  whose  names  had  not  been 
enrolled  upon  the  great  register  of  the  county  fifteen  days  prior 
to  the  election  are  illegal,  and  must  be  rejected  in  determining  an 
election  contest.    (Id.) 

3.  Oath  as  to  Qualdication — Constbuction  of  CoDB.~The  fact 
that  section  1600  of  the  Political  Code,  which  provides  for  the  re- 
ception of  a  Tote  upon  the  Toter  taking  the  oath  prescribed  by  that 
sectioUi  was  not  amended  so  as  to  conform  to  the  amendment  of 
1893  to  section  1083,  requiring  registration  of  the  voter  fifteen 
days  prior  to  an  election,  does  not  determine  the  legality  of  the 
vote  cast  by  the  one  who  has  taken  the  oath.     (Id.) 

4.  CANCELLATI0I7    OF    QBEAT   BbOISTEB — JURISDICTION    OF    SUPEBVISOBS. 

The  great  register  of  a  county  must  remain  for  all  purposes  re- 
quired by  law  before  the  completion  of  a  new  register;  and  the 
board  of  supervisors  hare  no  authority  to  declare  the  old  register 
canceled  before  the  registration  of  the  new  register  is  complete. 
(Id.) 

See  Municipal  Corporations,  13-15. 

ELEVATOR.     See  Negligence,  1,  2. 
EMINENT  DOMAIN. 

Condemnation  of  Land  fob  Public  Stbei:t — ^Poweb  of  Municipal 
Cobporation  —  Statutobt  Constbuction.  —  The  provisions  of 
the  act  of  March  6,  1889,  relative  to  the  laying  out,  open- 
ing, extending,  widening  and  straightening  of  public  streets  in  mu- 
nicipalities are  not  exclusive,  and  were  not  designed  to  prohibit 
a  municipality  from  maintaining  proceedings  to  condemn  land  for  a 
public  street  under  the  provisions  of  part  III,  title  VII,  of  the  Code 
of  Civil  Procedure;  and  a  municipal  corporation  has  power  to  in- 
stitute such  proceedings  under  the  code,  where  it  has  funds  in  the 
treasury  available  for  the  proposed  condemnation  and  opening 
of  the  street,  without  resort  first  had  to  the  method  provided  in  the 
act  of  March  6,  1889.      (Los  Angeles  v.  Leavis,  164.) 

EQUITY.     See  Injunction;  Insolvency,  1;  Quieting  Title;  Specific  Per- 
formance. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Pbesentation  of  Claims — Claim  of  Another  Decedent  —  Stat- 
ute OF  Limitations  —  Exception  —  Constbuction  of  Code.— 
Section  149  of  the  Code  of  Civil  Procedure,  declaring  that 
all  the  claims  arising  upon  contract,  whether  the  same 
be  due  or  contingent,  must  be  presented  within  the  time  limited  in 
the  notice  to  creditors,  and  any  claim  not  so  presented  is  barred 
forever,  is  a  statute  of  limitations  having  no  exception  from  its  op- 
eration saving  the  claim  of  a  claimant  who  had  no  notice  by  reason 
of  being  out  of  the  state;  and  a  court  is  not  authorized  to  make 
any  other  exception  to  relieve  from  hardship,  or  to  aid  apparent 
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equities;  and  a  claim  arising  upon  contract  presented  by  the  ad- 
ministrator of  a  deceased  claimant,  after  the  time  for  presentation 
of  claims  has  elapsed,  is  properly  rejected,  and  an  action  thereupon 
is  barred  by  sections  1493  and  1500  of  the  Code  of  Civil  Procedure. 
(Morrow  v.  Barker,  65.) 

2.  Right  of  Aduinistbatob  to  Bbino  and  Maintain  Action — Con- 
struction OF  Code. — Section  363  of  the  Code  of  Civil  Procedure, 
which  provides  that  in  case  of  the  death  of  a  deceased  person  en- 
titled to  bring  an  action  before  the  expiration  of  the  time  limited 
for  the  commencement  thereof,  an  action  may  be  commenced  by 
his  representative  after  that  time,  and  within  six  months  from 
his  death,  does  not  apply  to  an  action  upon  a  claim  against  the 
estate  of  another  deceased  person;  and  section  1500  of  the  same 
code,  which  declares  that  no  holder  of  any  claim  shall  maintain 
any  action  thereon,  unless  the  claim  shall  first  have  been  presented, 
is  to  be  construed  as  precluding  the  right  to  bring  an  action  until 
such  presentation,  the  first  essential  of  the  right  to  maintain  or 
prosecute  an  action  being  the  right  to  bring  or  commence  it.     (Id.) 

3.  Trust  under  Will — Settlement  of  Account  of  Trustees — 
Error  in  Date  of  Commencement  of  Annuity  —  Amendment. — 
Where  an  order  settling  an  annual  account  of  trustees 
under  the  will  of  a  deceased  person  erroneously  purported 
to  fix  the  date  of  the  commencement  of  an  annuity  upon 
which  payments  were  made  by  the  trustees  at  a  time  subsequent  to 
the  death  of  the  testator,  and  contrary  to  the  previous  express  decis- 
ion of  the  court  that  the  annuity  was  to  date  from  the  testator's  de- 
cease, made  in  an  action  brought  by  the  trustees  to  determine  the 
date  from  which  the  annuity  began  to  run,  it  is  proper  for  the  court 
to  grant  a  motion,  based  upon  all  the  papers  and  proceedings  in 
both  causes,  for  an  amendatory  order,  such  that  the  sums  paid  by 
the  trustees  should  be  merely  "allowed  on  account  of  said  annuity." 
(Estate  of  Pratt,  153.) 

4.  Trust  Under  Will — Settlement  of  Account  of  Trustees — Items 
Allowed  in  Previous  Account. — When  the  annual  accounts  of 
trustees  acting  under  the  will  of  a  deceased  person  have  been  set- 
tled and  approved,  they  are  only  subject  to  direct  attack  by  motion 
to  open  the  settlement,  or  other  like  remedy  in  the  superior  court, 
or  on  appeal,  and  items  allowed  in  a  previous  annual  account  can- 
not be  examined  into  upon  the  settlement  of  a  succeeding  annual 
account.     (Estate  of  Pratt,  166.) 

5.  Item  for  Services  of  Bookkeeper — Relative  of  Trustee  —  Dm- 
ceetion. — The  allowance  of  an  item  for  the  services  of  a  bookkeeper 
for  the  trustees  will  not  be  deemed  an  abuse  of  discretion,  merely 
upon  a  showing  that  the  bookkeeper  was  a  relative  and  employee  of 
one  of  the  trustees,  where  it  does  not  appear  that  such  trustee  had 
any  interest  in  his  earnings,  and  there  is  no  other  or  fuller  show- 
ing against  the  item.     (Id.) 

6.  Validity  of  Trust  under  Will — Term  of  Years  —  Suspension 
OF  Power  of  Alienation. — A  trust  provided  for  in  a  will  which 
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suspends  the  absolute  power  of  alienation  for  a  fixed  term  of  years, 
not  depending  upon  the  duration  of  lives  in  being,  must  be  held  in- 
valid upon  a  direct  appeal  from  a  decree  distributing  the  testa- 
tor's estate  to  the  trustees  named  in  the  will.  (Crew  v.  Pratt, 
139.) 
7.  Decree  or  Distbibutign  to  Tbustees — PBocEEomo  in  Rem — Fail- 
ure TO  Appeal — Conclusive  Adjuuication  of  Validity  of  Trust — 
Action  bt  Trustees. — The  distribution  of  the  estate  of  a  deceased 
person  is  a  proceeding  in  rem,  and  the  action  of  the  court  in  making 
the  distribution  binds  the  whole  world,  subject  only  to  be  reversed, 
set  aside,  or  modified  upon  appeal;  and  a  decree  distributing  the  es- 
tate to  trustees  named  in  the  will  of  the  decedent,  which  has  become 
final  by  failure  to  appeal  therefrom,  though  erroneous,  is  a  conclu- 
sive adjudication  of  the  validity  of  the  trust,  and  cannot  be  collat- 
erally assailed  by  the  heirs,  legatees,  or  devisees,  or  their  represen- 
tatives, in  an  action  brought  by  the  trustees  against  them  to  have  it 
adjudged  that  plaintiffs  are  the  owners  as  trustees  of  the  estate  de- 
vised in  trust  to  them,  and  that  defendants  have  no  estate  in  the 
premises  except  as  beneficiaries  of  the  trust.     (Id.) 

S,  Jurisdiction  of  Subject  Matter  —  Power  of  Erroneous  Decis- 
ion— Collateral  Attack — Selection  of  Trustees  as  Distribu- 
tees— Power  to  Determine  Validity  of  Trust. — Jurisdiction  of 
the  subject  matter  includes  power  to  pronounce  the  resulting  judg- 
ment over  which  the  jurisdiction  extends,  and  to  decide  wrong,  as 
well  as  to  decide  right,  so  far  as  the  validity  of  its  judgment  is 
concerned,  as  against  a  collateral  attack;  and  a  court  having  juris- 
diction over  the  subject  matter  of  the  distribution  of  the  estate  of  a 
deceased  person,  and  to  determine  to  whom,  and  in  what  proportion 
it  shall  be  distributed,  has  power  erroneously  to  select  the  trustees 
named  in  the  will  as  distributees  of  the  trust,  and  incidentally  to 
determine  the  validity  of  the  trust,  and  the  lawfulness  of  the  right 
of  the  trustees  to  take  under  the  will,  and  its  determination,  though 
erroneous,  can  only  be  corrected  upon  appeal,  and  is  not  open  to 
collateral  attack.     (Id.) 

9.  Probate  of  Will — Proof  of  Publication  in  Daily  Paper.  —  A 
notice  of  the  time  fixed  for  the  probate  of  a  will  is  sufficiently  prov- 
ed to  have  been  published  in  a  daily  paper  for  the  requisite  period 
by  an  affidavit  showing  that  it  was  published  in  a  paper  purporting 
by  its  name  to  be  a  daily  paper,  daily  for  eleven  days.     (Id.) 

10.  Settlement  of  Final  Account  and  Distribution — Proof  of 
Posting  Notice — Affidavit  Made  upon  Day  of  Posting — Pre- 
sumption.— It  is  no  objection  to  the  jurisdiction  of  the  court  to  set- 
tle the  final  account  of  executors,  and  to  order  distribution  of  the  es- 
tate of  a  decedent,  that  the  affidavit  of  the  posting  of  the  notice  of 
the  hearing  was  made  on  the  day  of  the  posting;  but  the  presump- 
tion is  that  the  notice  remained  posted  during  the  statutory  period. 
(Id.) 

11.  Recitals  in  Decree — Dub  Sermce  of  Notice — Collateral  At- 
tack.— Where  a  decree  recites  due  service  of  notice  by  publication 
or  by  posting,  such  recital  is  sufficient  to  prove  such  service,  as 
against  a  collateral  attack.     (Id.) 

CXIX.  Cal.      " 
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12.  Appeabance  at  Hkabino — Waives  of  OBJEcnoN  to  Notice. — The 
appearance  or  representation  of  all  the  heirs  at  the  hearing  on  final 
distribution,  is  a  sufficient  answer  to  any  objection  to  the  sufficiency 
of  the  notice  of  the  hearing.     (Id.) 

13.  Trust  undeb  Will— Decbee  of  Distbibution  to  Tbustees 
— Detebminatior  of  Vauditt  of  Tbust  —  Res  Adjtdicata 
— Cbeditob's  Bill.  —  Where  the  estate  of  a  deceased  per- 
son is  distributed  to  the  trustees  appointed  under  the  will,  the 
decree  of  distribution  is  an  adjudication  of  the  validity  of  the 
trust,  and  of  the  title  of  the  trustees  to  take  under  the  will;  and 
where  such  decree  has  become  final  by  failure  to  appeal  therefrom, 
the  title  of  the  trustees  and  the  validity  of  the  trust  cannot  be 
assailed  upon  a  creditor's  bill  filed  to  subject  to  execution  the 
property  of  a  beneficiary  of  the  trust,  to  whom  the  trustees  were 
to  pay  a  portion  of  the  income  of  the  estate  during  his  life,  as  it 
should  be  received  by  them.     (Goldtree  v.  Allison,  344.) 

14.  Distbibution — Sepabate  Pbopebtt  of  Husband —  PBESuiornoN 
from  Pubcrase  afteb  Marbiaq^^Rebuttino  Pboof.  —  Property 
acquired  by  the  husband  before  marriage  is  properly  distributed  as 
his  separate  estate;  and  the  presumption  that  property  purchased 
after  marriage  is  community  property  is  rebutted  and  overcome  by 
proof  that  the  property  acquired  after  marriage  was  acquired  by 
the  ordinary  use  of  his  separate  property,  and  that  lands  which  ap- 
pear to  have  been  the  nucleus  of  subiiequent  holdings  was  settled 
upon,  possessed,  and  claimed  by  him  long  before  his  marriage,  al- 
though not  consummated  by  patent  from  the  sources  of  paramount 
title  until  subsequent  to  the  marriage.     (Estate  of  Boody,  402.) 

15.  Time  fob  Notice  to  Cbeditors — Alleged  Feaudulent  Vy- 
debvaluation  —  Equitable  AcnoN  bt  Cbeditob  afteb  Dis- 
tbibution —  Laches  —  Means  of  Knowledge.  —  A  complaint 
in  an  equitable  action  brought'  by  a  creditor  of  the  estate 
of  a  deceased  person,  after  the  final  settlement  and  distribution  of 
the  estate,  to  annul  all  proceedings  in  the  matter  of  the  estate,  sud- 
sequent  to  the  return  of  the  inventory,  and  to  compel  the  adminis- 
tratrix to  allow  the  plaintfTs  claim,  upon  the  ground  that  the  es- 
tate had  been  fraudulently  undervalued,  and  that  the  notice  to 
creditors  should  have  been  published  for  ten  months,  instead  of  four 
months,  and  alleging  that  plaintiff  had  no  actual  or  constructive  no- 
tice of  such  undervaluation,  or  of  the  proceedings  for  the  settlerocDt 
of  said  estate,  but  not  alleging  ignorance  of  the  death  of  the  deced- 
ent, nor  of  the  appointment  of  the  administratrix,  nor  of  the  in- 
ventory filed,  does  not  state  a  cause  of  action;  but  the  plaintiff, 
notwithstanding  the  allegation  to  the  contrary,  is  chargeable  witn 
the  constructive  notice  of  the  proceedings,  and,  having  had  sufficient 
means  of  knowledge  of  the  alleged  undervaluation  to  be  put  upon  in- 
quiry, is  chargeable  with  inexcusable  laches,  in  not  obtaining  relief, 
if  a  fraud  was  being  perpetrated,  before  the  final  settlement  of  the 
estate.     (Lyman  v.  Kerns,  447.) 

16.  Action  by  Executor  —  Deposit  in  Bank  by  Decedent  — 
Note    of    Depositob    Accbuing  aiteb    Death  —  Compensation 
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OF  Cboss-demands  —  CouNTERCXAiM.  —  In  an  action  by  an  ex- 
ecutor to  recover  from  a  bank  the  amount  of  a  deposit 
made  by  the  decedent,  the  bank  has  the  right  to  claim  aa  against  ^ 
the  executor  a  compensation  of  cross-demands  by  credit  of  the  ' 
amount  of  the  deposit  upon  a  note  for  a  larger  sum  made  by  the 
decedent  to  the  bank  in  his  lifetime,  and  which  accrued  subsequently 
to  his  death  and  prior  to  the  commencement  of  the  action,  the  de- 
mands being  deemed  compensated  so  far  as  they  equal  each  other,, 
under  section  440  of  the  Code  of  Civil  Procedure;  and  has  the  right 
also  to  plead  the  note  as  a  counterclaim  to  the  action  by  the  exec- 
•  utor  to  recover  the  amount  of  the  deposit,  under  sections  437  and 
438  of  the  same  code,  the  note  being  a  matured  claim  upon  contract 
existing  at  the  commencement  of  the  action.  (Ainsworth  v.  Bank, 
of  California,  470.) 

17.  Title  of  Executor  or  Administrator — ^Relation — Subjectioit  to 
Counterclaim — Balance  of  Mutual  Demands — Purpose  of  Law. 
The  title  of  an  executor  or  administrator  to  the  assets  of  the  es- 
tate takes  effect  by  relation  from  the  death  of  the  decedent,  but  it 
passes  subject  to  any  right  of  setoff  or  counterclaim  existing  in  fa- 
vor of  a  creditor  of  the  estate ;  and  the  purpose  of  the  law  in  adjust- 
ing mutual  demands  in  favor  of  the  estate  and  of  a  claimant  against 
It,  is  to  ascertain  th^  b?lance  existin;?,  crA  to  give  both  to  the  claim- 
ant and  to  the  estaie  the  benefit  of  all  just  setoffs,  whether  the  es- 
tate be  solvent  or  insolvent;  and  claims  not  liquidated  and  debts 
absolutely  due,  though  payable  in  future,  are  to  be  included  in  the 
adjustment,  and  the  balance  found  upon  such  adjustment  is  the  only 
debt  remaining.     (Id.) 

18.  Construction  of  Code — Effect  of  Death  before  Maturity  of 
Demand — Offset  against  Executor. — The  statute  of  setoff  relates 
to  the  sitiiation  of  the  parties  at  the  commencement  of  the  action; 
and  the  death  of  one  of  the  parties  to  the  demand,  though  such 
death  occur  before  the  maturity  of  the  demand,  will  not  chance 
the  relative  rights  of  the  parties  in  pleading  a  counterclaim,  or  in 
compensating  cross-demands  so  far  as  they  equal  each  other,  pro- 
vided the  setoff  be  due  when  the  action  is  commenced  by  the  exec- 
utor.     (Id.) 

19.  Substitution  of  Attorneys  —  Allowance  of  Counsel  Fee — 
Jurisdiction  —  Notice  of  Hearing  —  Appearance  of  Parties 
— Recital  in  Order  —  Objection  upon  Appeal.  —  After 
the  substitution  of  attorneys  for  an  executor  has  been 
ordered,  the  court  has  jurisdiction  to  allow  a  counsel  fee  to  the  re- 
tiring attorney  in  advance  of  the  final  settlement  of  the  estate; 
and  where  the  executor  appealing  from  the  order  of  allowance,  a?  .1 
all  persons  interested  in  the  estate  appeared  and  took  part  in  the 
proceedings  upon  the  application  for  such  allowance,  and  the  order 
of  allowance  so  recited,  and  there  is  nothing  in  the  record  upon  ap- 
peal of  the  executor  to  contradict  such  recital,  it  must  be  in  ken  ns 
true,  and  a  general  claim  of  want  of  jurisdiction  to  make  the  or- 
der cannot  be  supported  upon  such  appeal,  for  the  first  time,  uy.A. 
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the  ground  of  the  lack  of  gervice  of  formal  notice  of  the  hearing 
upon  the  parties  interested.     (Estate  of  Kasson,  489.) 

20.  Effect  of  Allowance  of  Col^sel  Fees — ^I^iabilitt  of  Estate- 
Contract  WITH  EXECUTOB — PeBSONAL  Ll&BIUTT — RELEASE — PAY- 
MENT— Acquittal  of  Executob. — The  determination  of  the  court  in 
allowing  counsel  fees  to  an  attorney  is  not  a  determination  of  the 
contract  made  by  the  executor  and  attorney  as  to  the  fee  to  be 
paid,  but  relates  simply  to  the  amount  of  fee  the  estate  should  be 
held  to  pay,  and,  if  any  greater  amount  is  agreed  upon,  it  is  purely 
a  personal  matter  between  the  contracting  parties;  and  where  the 
amount  allowed  is  not  less  than  the  sum  agreed  upon,  and  by  the 
contract  of  the  parties  the  fee  was  to  be  fixed  by  the  court  accord- 
ing to  the  value  of  the  services  rendered,  such  agreement  is  in  effect 
A  perfect  release  of  the  executor  from  any  personal  liability  for  an 
attorney's  fee;  and  in  such  ca^e  an  allowance  of  a  fee  to  the  attor- 
ney by  the  court,  and  its  payment  by  the  executor  to  the  attorney 
after  such  allowance,  will  acquit  the  executor  of  liability  to  the 
estate  as  to  that  matter  in  the  future  settlement  of  his  accounts. 
(Id.) 

21.  Ordeb  of  Sale — Scfficibnct  of  Petition  —  Collateral  Attack 
UPON  Obobb. — An  order  of  sale  of  real  property  belonging  to  the 
estate  of  a  deceased  person  is  an  appealable  order,  and  cannot  be 
collaterally  attacked  for  any  objection  to  the  petition  upon  which 
the  order  was  made,  which  might  have  been  corrected  upon  a  direct 
appeal  therefrom,  unless  such  petition  is  so  defective  that  the  court 
did  not  acquire  jurisdiction  to  make  the  order;  and  an  objection 
made  by  the  purchaser  at  the  sale  to  an  order  confirming  it,  upon 
the  ground  that  the  petition  for  the  sale  did  not  properly  state 
the  condition  of  the  property  ordered  sold,  is  a  collateral  attack 
upon  the  order  of  sale.     (Estate  of  Devineenzi,  498.) 

22.  Indefinite  State^cext  as  to  Condition  of  Pbopebty — Jubisdic- 
TioN— Collateral  Attack  by  Purchaser. — Where  the  petition  for 
the  order  of  sale  set  forth  a  full  description  of  the  property,  show- 
ing that  it  was  improved,  and  stated  tlmt  Its  condition  was  "fair," 
and  that  its  value  was  four  thousand  dollars,  such  indefinite  state- 
ment of  its  condition,  though  it  might  have  been  objected  to  at  the 
hearing  on  the  ground  of  uncertainty,  was  sufficient  to  give  the 
court  jurisdiction  to  determine  the  sufficiency  of  the  petition,  and  to 
receive  evidence  as  to  the  condition  of  the  property,  and  to  make 
a  valid  order  of  sale,  which  cannot  be  collaterally  attacked  by  the 
purchaser  at  the  sale  for  insufficiency  of  the  petition.     (Id.) 

23.  Degree  of  Particularity  Required — Sale  of  Single  Parcel.  — 
The  sufficiency  of  tjie  particulars  of  the  condition  of  the  property 
which  should  be  set  forth  in  a  petition  for  an  order  of  sale  of  real 
estate  of  a  decedent  must  be  determined  by  the  circumstances  of 
each  case :  and  where  it  is  shown  to  be  necessary  to  make  a  sale  of 
property  for  the  purpose  of  paying  claims,  and  the  estate  consisted 
of  a  sin;ile  piece  of  real  property,  a  court  would  require  less  par- 
ticularity in  the  petition  than  where  the  estate  comprises  several 
pieces  of  property,  and  it  is  required  to  direct  the  sale  of  only  one. 
(Id.) 
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24.  PowEB  OF  ExscuTOB  OB  Administratob  to  Bind  Estate — Peb- 
soNAL  LiABTLiTT  —  REIMBURSEMENT.  —  The  estate  of  a  deceased 
person  can  neither  be  held  liable  in  damages  for  a  tort  com- 
mitted nor  for  a  breach  of  contract  entered  into  by  an  ex- 
ecutor or  administrator;  nor  can  an  executor  or  administrator 
create  a  debt  against  the  estate,  other  than  for  funeral  expenses  and 
expenses  of  administration,  or  borrow  money  upon  the  credit  of  the 
estate,  or  cre'kte  any  obli|j;ation  which  will  give  a  right  of  action 
against  the  estate,  except  when  expressly  authorized  by  the  will  or 
by  statute,  and,  even  when  the  executor  is  authorized  to  carry  on 
business,  the  creditor  must  look  to  the  executor  personally,  the 
right  to  hold  the  estate  in  such  case  being  in  the  representative 
only;  and  on  contracts  made  by  executors  or  administrators  for 
necessary  matters  relating  to  the  estate,  they  are  personally  liable, 
and  must  see  to  it  that  they  are  reimbursed  out  of  the  assets. 
(Sterrett  v.  Barker,  492.) 

25.  Insufficient  Complaint  against  Estate — Sale  of  Sheep  by  Ex- 
ecutrix— Lease  to  Executrix — Refusal  to  Delivery — Damage 
— Count  fob  Money  Paid. — A  complaint  against  an  administrator 
of  the  estate  of  a  testator,  with  the  will  annexed,  setting  forth  that 
the  property  of  the  estate  was  firiven  to  the  executrix  in  trust  with 
power  to  sell,  without  obtaining  an  order  of  court,  and  that  she, 
for  a  consideration  paid  by  plaintiff,  sold  and  agreed  to  deliver  to 
plaintiff  a  band  of  sheep  in  her  possession  as  executrix,  and  that 
plaintiff  leased  the  same  to  the  executrix,  to  be  surrendered  when 
called  for,  together  with  one-half  of  the  increase  and  one-half  of  the 
wool  produced,  and  alleging  that  the  executrix  resigned,  and  that 
defendant  was  appointed  administrator  with  the  will  annexed,  and 
took  possession  of  the  sheep  and  refused  to  deliver  them  on  demand, 
and  stating  the  value  of  the  sheep,  lambs,  and  wool,  and  the  num- 
ber of  lambs,  and  that  plaintiff's  damage  by  the  refusal  of  defend- 
ant to  deliver  the  sheep  and  carry  out  the  agreement  concerning  the 
sale  and  delivery  of  the  sheep,  and  the  increase  thereof,  and  the 
wool  therefrom,  was  the  sum  of  two  thousand  and  fifty  dollars, 
states  no  cause  of  action  against  the  estate,  whether  it  be  construed 
as  suing  for  a  conversion  by  the  defendant,  or  for  damages  for 
breach  of  the  contract  entered  into  by  the  executrix;  and  a  count 
for  money  received  by  the  executrix,  and  paid,  laid  out,  and  ex- 
pended by  plaintiff  for  the  benefit  of  the  estate  while  she  was  ex- 
ecutrix shows  no  liability  on  the  part  of  the  estate  to  the  plaintiff. 

(Id.) 

26.  Action  against  Administrator — Exclusion  of  Personal  Liabil- 
ity— Improper  amendment. — The  only  way  in  which  an  action 
can  be  brought  against  an  estate  is  to  sue  the  administrator  or  ex- 
ecutor in  his  representative  capacity,  and  the  rule  is,  that  he  can- 
not be  sued  in  the  same  action  upon  his  individual  or  personal  lia- 
bility, and  in  his  representative  capacity;  nor  can  a  complaint 
brought  against  him  in  his  representative  capacity  be  amended  bo 
as  to  constitute  an  action  against  the  executor  or  administrator  in- 
dividually, as  j<uch  an'.endnient  would  be  an  entire  change  of  the 
party  defendant,  and  a  different  suit.     (Id.) 
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27.  Tbust  under  Will  —  Decree  or  Distribution  to  Trustees  — 
Conclusiveness  of  Decree*  upon  Construction  op  Will — 
Power  of  Trustees.  —  A  decree  of  distribution  to  trnatees 
under  the  will  of  a  deceased  person,  unappealed  from 
is  final  and  conclusive  as  to  the  terms  of  the  trust  defined  therein, 
and  as  to  the  powers  and  duties  of  the  trustees  in  regard  to  the 
trust  property  distributed  to  them,  which  are  to  be  measured  by 
the  terms  of  the  decree,  and  not  by  the  terms  of  the  will,  which 
is  superseded  by  the  decree^  and  cannot  be  resorted  to  as  evidence 
to  impeach  the  decree,  or  to  establish  powers  of  the  trustees  not  con- 
ferred by  the  decree;  and  where  such  decree  distributed  certain 
real  estate  and  certain  mortgage  securities  to  the  trustees  in  lieu 
of  a  large  money  legacy  required  by  the  will  to  be  managed  by  the 
trustees  for  the  benefit  of  the  minor  children  of  the  testator,  and 
the  decree  declared  that  the  property  so  distributed  to  them  was 
"in  trust  that  the  said  trustees  shall  manage  the  said  property  and 
pay  over  and  deliver  one-half  of  said  property  so  distributed  to 
them/'  to  each  of  the  children  upon  their  respectively  attaining  the 
age  of  majority,  the  trustees,  though  originally  empowered  by  the 
will  as  executors  to  sell  and  convey  and  dispose  of  all  the  prop- 
erty owned  by  the  testator  without  any  order  of  court,  have  no 
power  to  sell  or  dispose  of  any  of  the  property  distributed  to 
them  by  the  decree  in  trust,  except  as  directed  and  confirmed  by 
order  of  a  court  of  competent  jurisdiction.  (Qoad  v.  Montgomery, 
652.) 

28.  Power  of  Court  in  Distribution  of  Estate — Construction  of 
Will  in  Decree. — A  court  having  jurisdiction  to  distribute  the 
estate  of  a  deceased  person  has  power  to  determine  what  distri- 
bution shall  be  made  under  its  decree  to  trustees  named  in  the 
will,  and  to  construe  the  will  of  the  testator,  and  determine  his 
intention  in  creating  a  trust  thereunder,  and  to  distribute  the 
estate  to  the  trustees  in  accordance  with  its  own  views  of  his  in- 
tention, and  of  the  powers  and  duties  of  the  trustees  appointed 
thereunder;  and,  where  no  appeal  is  taken  from  its  decree  by  the 
trustees,  it  becomes  conclusive  upon  them,  and  they  can  no  longer 
contend  for  a  different  construction  from  that  which  is  imported 
by  the  terms  of  the  decree,  which  must  be  regarded  as  a  con- 
struction by  the  court  of  the  testator's  intention,  and  is  to  be 
treated  as  if  he  had  created  the  trust  in  the  terms  of  the  decree. 
(Id.) 

29.  Coincidence  of  Decrees — Prior  Decree  AL^TCtoRiziNo  Substitu- 
tion OF  Property  for  Legacy — Reference  in  Decree  of  Distribu- 
tion.— A  reference  made  in  the  decree  of  distribution  to  a  prior 
decree  made  in  an  action  brought  by  the  trustees  to  have  it  de- 
termined that  it  was  for  the  best  interest  of  the  estate  to  have 
the  property  distributed  in  kind  among  the  parties  interested,  in- 
stead of  converting  it  into  money,  by  which  decree  certain  desig- 
nated property  was  substituted  in  lieu  and  in  full  satisfaction  of 
a  pecuniary  legacy  given  to  the  minor  children,  is  not  to  be  con- 
sidered as  controlling  the  decree  of  distribution,  though  made  in 
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accordance  therewith,  and  the  court,  in  distributing  the  property, 
is  to  be  deemed  as  acting  in  accordance  with  its  own  views.     (Id.) 

30.  Patmewt  or  Claims  without  Ordeb  or  Coubt  —  Insolvency 
OP  Estate  —  Settlement  of  Annual  Accounts  —  Appeal- 
able Obdeb  —  Conclusiveness  upon  Unpaid  Cbeditobs  — 
Final  Account. — Though  it  is  the  proper  practice  for  the 
administrator  to  obtain  an  order  for  the  payment  of  general  cred- 
itors, and  without  such  order  payments  are  made  at  his  peril;  yet 
where  the  payment  of  such  claims  is  credited  in  his  annual  ac- 
counts, and  such  accounts  are  allowed  and  settled  by  the  court,  the 
order  allowing  them  is  not  void,  but  is  an  appealable  order, 
which,  however  ill-allowed  or  erroneous,  becomes  conclusive  upon 
unpaid  creditors  who  do  not  appeal  therefrom ;  and  the  fact  that  an 
apparently  solvent  estate  appears  to  be  insolvent,  upon  settlement 
of  the  final  account  of  the  administrator,  cannot  authorize  an 
attack  by  an  unpaid  creditor  upon  the  items  of  payments  to  cred- 
itors allowed  in  the  previous  annual  accounts  of  the  administra- 
tor.    (Estate  of  Pemandez,  579.) 

31.  Family  Allowance — Ordeb  Pbiob  to  Inventoby — Allowance  of 
Payments  afteb  Inventory. — Payments  made  on  account  of  fam- 
ily allowance  after  the  filing  of  the.  inventory,  without  further  ^r 
other  order  of  the  court  than  that  made  for  such  payments  until 
the  filing  of  the  inventory,  or  until  further  order  of  the  court, 
which  were  settled  and  allowed  in  the  annual  accounts,  without 
appeal  therefrom,  cannot  be  objected  to  upon  settlement  of  the 
final  account  because  of  the  final  insolvency  of  the  estate;  and 
a  payment  made  by  the  administrator  thereon  after  the  last  settle- 
ment of  an  annual  account,  in  good  faith,  at  a  time  when  the  es- 
tate was  not  known  to  be  insolvent,  and  when  the  family  was 
without  other  means  of  support,  may  be  properly  allowed  by  the 
court  in  the  settlement  of  the  final  account.     (Id.) 

32.  Commissions  of  Administratob — Real  Estate  Sold  undeb  Deed 
OF  Tbust. — The  commissions  of  the  administrator  are  to  be  allowed 
upon  the  amount  of  tlie  estate  accounted  for  by  him;  but  the  val- 
uation in  the  inventory  is  not  conclusive  evidence  of  such  amount, 
and  where  real  estate,  inventoried  at  much  more  than  the  amount 
of  a  deed  of  trust,  was  sold  under  the  deed  of  trust,  the  admin- 
istrator cannot  be  allowed  commissions  upon  its  appraised  value  in 
the  inventory,  or  upon  any  greater  amount  than  the  sum  for  which 
the  property  was  actually  sold.      (Id.) 

33.  Carrying  on  of  Business — Care  of  Animals — Allowance  of 
Expense. — The  expense  of  the  proper  caring  by  the  administrator 
of  sheep,  lambs,  cattle,  hogs,  horses,  and  colts,  until  they  were  sold, 
is  not  such  carrying  on  of  the  business  of  the  decedent  as  will 
make  the  administrator  liable  for  loss  and  expense  to  the  estate 
incurred  on  account  thereof;  but  it  was  the  duty  of  the  adminis- 
trator to  care  for  them  until  they  could  be  advantageously  sold; 
and  where  the  court  found  that  the  administrator  managed  the  es- 
tate in  a  business-like  manner,  and  used  every  necessary  and  pru- 
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dent  measure  to  protect  it,  he  was  properly  allowed  in  his  final 
account  the  expenses  incurred  in  the  care  of  such  animals,  notwith- 
standing the  final  insolvency  of  the  estate.     (Id.) 

34.  DlSTBIBUTTOW — PRETERMITTED    HeIR — CONSTRUCTION    OF    STATUTE — 

Failure  of  Apparent  Provision  in  Will — Parol  Evidence  Inad- 
missible.— The  failure  of  an  apparent  provision  in  the  will  of  a  tes- 
tatrix for  the  issue  of  a  deceased  child,  by  reason  of  the  testa- 
trix having  parted  with  land  devised  to  them,  is  not  an  "omission  to 
provide,"  within  the  meaning  of  section  1307  of  the  Civil  Code; 
and  upon  the  petition  of  the  grandchildren  for  a  partial  distribution 
of  other  estate  of  the  testator,  claiming  as  pretermitted  heirs,  parol 
evidence  is  inadmissible  to  show  that  the  land  devised  to  them  was 
not  owned  by  the  testatrix  at  the  time  of  the  making  of  the  will, 
or  at  the  time  of  her  death,  and  that  the  grandchildren  had  never 
received  any  part  of  the  estate  of  the  testatrix  by  way  of  advance- 
ment.    (Estate  of  Callaghan,  571.) 

35.  Object  of  Statute — Forgetfulness  of  Testator — ^Mention  in 
Will — Mistake  not  to  be  Reformed. — The  object  of  the  statute 
in  regard  to  pretermitted  heirs  is  not  to  compel  the  testator  to 
make  provisions  for  any  child,  but  solely  to  protect  the  children 
apninst  forgetful  omission  or  oversight,  and  the  failure  to  allude 
to  them  in  the  will  is  made  evidence  that  they  were  omitted 
through  forgetfulness  of  their  existence;  but  when  they  are 
present  to  the  mind  of  the  testator,  the  statute  affords  no  protec- 
tion if  provision  is  not  made  for  them,  and  the  fact  that  they 
are  mentioned  by  the  testator  in  the  vnll  is  conclusive  evidence 
that  they  were  present  to  his  mind;  and,  in  such  case,  no  mistake 
in  the  will  in  apparently,  but  not  really,  providing  for  them,  can  be 
reformed  or  corrected  after  the  death  of  the  testator;  and  parol 
evidence  to  show  such  mistake  is  inadmissible,  where  there  is  no 
question  of  imperfect  description  or  identity  of  either  the  persons 
or  property  mentioned  in  the  will.     (Id.) 

36.  Appeal  by  Guardian  of  Minors — Parties — Question  Uitdb- 
CIDED. — The  question  whether  an  appeal  can  be  properly  taken  in 
the  name  of  a  guardian  of  minor  children  as  trustee  of  an  express 
trust,  or  w^hether  such  appeal  must  be  taken  in  the  name  of  the 
ward,  not  decided;  but  held,  Mr.  Justice  Temple,  that  such  an 
appeal  must  be  taken  in  t]ie  name  of  the  ward,  and  should  be  dis^ 
missed,  when  taken  in  the  name  of  the  guardian.     (Id.) 

37.  Right  of  Administration — Transfer  of  Title  bt  Heirs — 
Improper  Revocation  of  Letters.  —  The  heirs  of  a  deceased 
person,  who  died  without  debts  or  other  estate,  can- 
not, by  consent  that  there  shall  be  no  adiuinistratian  oi  real  prop- 
erty belonging  to  the  decedent,  an'l  by  transfer  of  their  title  in  such 
real  e^^tate,  dispense  with  the  rights  of  administration  thereupon: 
and  wliere  letters  of  administration  upon  such  real  property  wen.» 
granted  to  the  public  administrator  six  j'ears  after  the  death  of  thv* 
decedent,  the  court  cannot  revoke  his  letters  and  set  aside  the  pr: 
ceeding  for  administration,  because  of  such  agreement  and  transfer 


119  Cal.]  Execution,  745 

ESTATES  OP  DECEASED  PERSONS  (Continued). 

on  the  part  of  the  heirs,  and  upon  the  ground  that  there  was  no  oc- 
casion for  administration  upon  the  said  estate.  (Estate  of  Strong, 
063.) 

38.  Statutory  Coi^stbuotion — Object  of  Administration  —  Probate 
Proceedings  Statutory  and  Special  — Jurisdiction  —  Improper 
Dismissal — Riguts  of  Administrator. — The  whole  subject  matter 
of  dealing  with  the  estates  of  deceased  persons  is  one  of  statutory 
regulation,  and  the  policy  and  intent  of  the  statute  is  to  subject  es- 
tates of  deceased  persons  to  administration,  for  the  purpose  of  ascer' 
taining  and  protecting  the  rights  of  creditors  and  heirs  and  properly 
transmitting  the  title  of  record,  and  there  is  no  other  method  of 
conclusively  determining  the  existence  or  nonexistence  of  heirs  or 
creditors;  and  the  proceedings  for  administration  being  statutory 
and  special  in  their  nature,  the  jurisdiction  of  the  superior  court 
over  them  is  circumscribed  by  the  provisions  of  the  statute  confer- 
ring such  jurisdiction,  and  it  cannot  competently  proceed  in  a  man- 
ner essentialhy  different  from  that  provided  by  statute,  nor  dispense 
with  further  proceedings  nor  deprive  the  administrator  of  his  right 
to  compensation  and  reimbursement  of  costs  and  expense  of  admin- 
istration by  an  order  setting  aside  and  dismissing  the  proceedings. 
(Id.) 
See  Appeal  17-19;  Mortgage,  20;  Trust,  1-4,  7,  11;  Will. 

ESTOPPEL.    See  Appeal,  19;  Contract,  17;  Fraud,  4;  Sale,  6. 

EVIDENCE. 

1.  Immaterial  Error. — Error  in  the  admission  of  evidence  upon  other 
matters  not  involving  the  question  of  mistake  of  fact  upon  which 
the  judgment  for  plaintiff  proceeds  is  without  injury.  (Moore  v. 
Copp,  429.) 

2.  Prima  Facie  Case  of  Mistake— Conflict  of  Evidence.  —  Where 
the  evidence  for  the  plaintiff  standing  alone  establishes  a  prima 
facie  case  of  mistake,  and  the  trial  judge  accepted  her  evidence  as 
true,  though  contradicted  by  the  evidence  for  the  defendant,  the 
appellate  court  is  not  at  liberty  to  inquire  into  the  relative  weight 
of  the  conflicting  evidence.     (Id.) 

See  Contract,  2,  12,  14;  Corporations,  1-6;  Criminal  Law,  13,  16- 
19,  23,24,39-41,68,70-72,  74,  75,  80,83-86;  Debtor  and  Credi- 
tor, 2;  Divorce,  1,  6,  7 ;  Estates  of  Deceased  Persons,  34;  Guar- 
anty, 1;  Libel,  1-4,  6-9;  Mines  and  Mining,  4;  Mortgage,  36, 
37 ;  Negligence,  1,  2 ;  New  Trial,  1 ;  Quieting  Title,  1. 

EXECUTION. 

1.  Fees  of  Sheriff — ^Levt  under  Execution — Judgment  Lien — At- 
tachment— Notice  of  Sale — Illegal  Exaction  op  Fees — Recov- 
ery Back. — ^A  sheriff  can  exact  legal  fees  only  for  such  acts  as  are 
necessary  to  a  full  performance  of  his  duty,  so  as  to  protect  him. 
against  any  charge  of  dereliction,  and  for  none  others;  and  where 
the  judgment  under  which  real  property  is  sold  under  execution  is 
a  lien  upon  the  land  sold,  it  is  a  sufficient  seizure  and  levy  under 
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the  execution,  to  give  the  statutory  notice  of  sale  of  the  land  under 
the  execution,  and  the  sheriff  cannot  legally  exact  fees  for  levying 
the  execution  upon  the  land  in  such  cases  in  the  manner  in  whidi 
a  writ  of  attachment  is  levied,  and  fees  illegally  exacted  for  such 
levy  may  be  recovered  back  from  the  sheriff  by  the  judgment  debtor 
or  his  assignee.     (Lehnhardt  ▼.  Jennings,  192.) 

2.  Lands  of  Record  in  Naices  of  Third  Parties — Mode  of  Levy  or 
Execution— Interest  of  Dbiendant. — ^The  fact  that  some  of  the 
land  upon  which  the  sheriff  levied  stood  on  the  records  of  the  coun- 
ty in  the  name  of  persons  not  parties  to  the  writ  does  not  require 
that  the  levy  of  the  execution  should  be  different  in  case  of  such 
land,  nor  that  there  should  be  any  notice  other  than  that  given  to 
the  general  public  by  the  ordinary  posting  and  advertisement  of 
sale;  and,  in  such  case,  the  judgment  lien,  levy,  and  sale  can  only 
operate  on  such  interest  in  the  land  as  may  be  in  fact  owned  by 
the  defendant.     (Id.) 

3.  Proceedings  in  Aid  of  Execution — ^Findings  not  Required. — Pro- 
ceedings in  aid  of  execution  are  only  a  summary  method  of  purg- 
ing the  debtor's  conscience,  and  compelling  the  disclosure  of  any 
property  he  may  have  which  is  subject  to  execution;  and  it  is  not 
incumbent  upon  the  court  to  make  express  findings  in  special  pro- 
ceedings of  this  character,  and  the  action  of  the  court  cannot  be  re- 
versed for  want  of  such  findings.     (Lyons  v.  Marcher,  382.) 

4.  Exemption  of  Combined  Harvester. — Under  section  690  of  the 
Code  of  Civil  Procedure  a  "combined  harvester"  is  a  fanning  uten- 
sil and  an  implement  of  husbandry,  irrespective  of  its  value,  and  if 
used  chiefiy  for  the  farming  purposes  of  a  debtor,  although  occa- 
sionally used  for  others,  is  exempt  from  execution.  (Estate  of 
Klemp,  41.) 

See  Justices'  Court;  Mortgage,  17;  Quieting  Title,  6;  Sale,  6. 

EXECUTORS   AND   ADMINISTRATORS.      See   Estates    of   Deceased 
Persons. 

FEES.    See  Execution,  1. 

FENCE.    See  Statute  of  Limitations,  2« 

FINDINGS. 

1.  Probative  Facts — Issues  Rendered  Immatesiai..-^A  finding  of 
probative  facts  is  sufficient  when  the  ultimate  facts  follow  tiier»- 
from;  and  when  the  findings  show  a  clear  case  of  mistake  of  fact 
upon  the  part  of  the  plaintiff,  whether  involving  fraud  therein  or 
not,  a  separate  finding  upon  the  question  of  actual  fraud  is 
not  required;  and  it  is  immaterial  whether  other  findings  are  or  are 
not  sustained  by  the  evidence.     (Moore  v.  Coop,  429.) 

2.  Support  bt  Evidence — ^Review  upon  Appeal. — ^Where  a  finding 
which  absolutely  points  the  judgment  against  the  appellant  is  sup- 
ported by  the  evidence,  the  fact  that  other  findings  are  not  sup- 


119  Cal.  j  Fbaud.  747 

FINDINGS    (Continued). 

ported  by  the  evidence  becomes  immaterial,  and  is  not  ground  of 
reversal.     (Wheat  v.  Bank  of  California,  4.) 

See  Corporations,  6;  Divorce,   1,  2,  4,  6;   Execution,  3;   Mort- 
gage, 36. 

FRANCHISE.    See  Municipal  Corporations,  17,  18. 

FRAUD. 

1.  AcnoN  FOB  DEOBn — Pbooubement  of  Note  bt  Fraud — Aobeehent 
AS  to  Use  of  Piano — Suffigienot  of  Complaint — ^Rescission. —  In 
an  action  for  deceit,  a  complaint  alleging,  in  substance,  that  defend- 
ant, through  his  agent  obtained  permission  to  place  a  piano  of  latest 
pattern  in  plaintiff's  house  for  exhibition  to  intending  purchasers 
of  such  instrument,  with  an  agreement  that  plaintiff  might  have  the 
use  of  it  for  a  year,  with  privilege  of  purchasing  the  same  if  de- 
sired, and  obtained  her  signature  to  a  note  for  four  hundred  dollars, 
payable  in  .one  year,  with  interest  at  ten  per  cent  per  annum,  under 

*  a  trick  and  fraudulent  representation  that  she  was  signing  a  re- 
ceipt for  the  piano  containing  the  terms  of  the  agreement,  and 
that  defendant  delivered  an  old,  womout  instrument  of  no  value, 
whereupon  plaintiff  offered  to  return  the  piano  and  defendant  re- 
fused to  receive  it,  and  negotiated  the  note  to  a  bank,  which  had  re- 
covered judgment  thereon,  which  plaintiff  was  compelled  to  pay, 
states  a  sufficient  cause  of  action  for  the  deceitful  obtaining  of  the 
note  for  which  plaintiff  received  no  consideration  and  which  was 
used  to  her  damage,  and  it  is  not  necessary  to  show  a  rescission  of 
a  sale,  which  did  not  in  fact  exist.     (Wilder  v.  Beede,  646.) 

2.  Fbaxtd  of  Assumed  Agent — Adoption  of  Acts — ^Liability  of  De- 
fendant.— Where  the  evidence  showed  that  one  assuming  to  be  de- 
fendant's agent  obtained  plaintiff's  note  fraudulently,  and  that  plain' 
tiff  was  compelled  to  pay  the  same,  and  that  defendant,  who  was  a 
son  of  the  owner  of  the  piano,  and  had  authority  from  her  to  sell 
it  for  two  hundred  and  twenty-five  dollars,  before  the  paper  was 
signed  by  plaintiff  ascertained  that  a  bank  would  discount  plain- 
tiff's note,  and  prepared  a  note  payable  to  himself  in  the  sum  of 
four  hundred  dollars,  which  the  assumed  agent  of  defendant  then 
fraudulently  obtained  from  plaintiff  under  the  representation  that 
defendant  was  the  owner  of  the  piano,  and  defendant  then  immedi- 
ately discounted  It  to  the  bank,  and  disposed  of  the  proceeds,  pay- 
ing the  excess  of  price  to  the  assumed  agent,  the  jury  were  at  lib- 
erty to  infer  that  the  defendant  accepted  the  note  as  one  obtained 
by  his  own  agent,  and  if  such  agent  was  self-constituted,  defendant 
having  accepted  the  note  from  him,  knowing  that  it  had  been  ex- 
ecuted in  advance  of  the  delivery  of  the  piano,  and  for  a  sum  largely 
in  excess  of  the  value,  was  put  upon  Inquiry  into  the  acts  and  rep- 
resentations by  which  such  agent  had  procured  the  paper,  and,  not 
having  made  such  inquiry,  the  jury  might  find  that  he  meant  to 
take  upon  himself,  without  further  information,  the  risk  of  any  mis- 
oonduct  by  such  agent,  and  not  to  adopt  all  his  acts.     (Id.) 
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3.  Agency  of  Defendant  Imkatebial — Assumption  of  Chasacteb 
OF  Principal. — The  fact  that  the  defendant  was  himself  the  agent 
of  his  mother  and  did  not  personally  profit  by  the  fraud  of  his  as- 
sumed agent  in  obtaining  the  note,  is  immaterial,  he  having  fully 
assumed  in  the  supposed  contract  evidenced  by  the  note  the  character 
of  a  principal,  and  allowed  his  assumed  agent  and  the  bank  to  treat 
him  as  such,  and  intended  that  plaintiff  should  regard  him  in  that 
character.     (Id.) 

4.  Plaintiff  not  Estopped  bt  Bill  of  Sale,  and  Delat  not  Injuri- 
ous TO  Defendant. — The  fact  that  defendant  remitted  a  bill  of 
sale  of  the  piano  executed  by  his  mother  to  the  plaintiff,  and  that 
plaintiff  omitted  for  nine  months  to  insist  on  defendant  removing 
the  piano  from  the  bouse,  does  not  estop  nor  conclude  the  defenuant 
from  disputing  the  sale,  nor  constitute  a  waiver  of  the  fraud,  as 
matter  of  law,  the  defendant  not  having  in  any  way  changed  his 
position  on  account  of  her  delay,  and  she  having  had  the  right,  un- 
der the  terms  of  the  actual  contract,  to  the  use  of  the  piano  for  one 
year.    (Id.) 

See  Contract,  4;  Estates  of  Deceased  Persons,  15;  Insolvency,  2; 
Judgment,  1 ;  Quieting  Title,  4,  5. 

GRANTOR  AND  GRANHTEE.     See  Boundaries. 

GUARANTY. 

1.  Note  Given  to  Secure  Anotheb — Indorsement  Part  of  Con- 
tract— Parol  Evidence  Inadmissible — Guaranty  for  Defi- 
ciency OF  Mortgage  Security. — An  indorsement  written  upon  a 
note  at  request  of  the  maker  before  its  execution,  stating  that  it 
is  given  for  the  purpose  of  securing  the  payment  of  a  note  of  the 
same  date  and  amount  of  another  person  to  the  same  payee,  be- 
comes part  of  the  contract  of  the  maker,  though  the  indorsement 
is  signed  by  the  payee  and  not  by  the  maker,  and  the  agreement 
as  written,  taken  with  the  admissions  in  the  pleadings,  constitute 
a  contract  of  guaranty  for  the  payment  of  the  other  note  in  full; 
and  parol  evidence  is  Inadmissible  to  vary  the  terms  of  the  guar- 
anty as  expressed  by  proof  that  the  contract  was  one  of  guaranty 
only  for  the  payment  of  any  deficiency  resulting  after  the  sale  of 
property  mortgaged  by  the  maker  of  the  other  note  to  the  payee  as 
security  therefor.     (Adams  y.  Wallace,  67.) 

2.  Admission  of  Guaranty— A\'ERMENT  of  Answer. — The  defend- 
ant cannot  complain  that  the  court  regarded  the  contract  between 
the  parties  as  one  of  guaranty,  as  distinguished  from  a  general 
contract  of  suretyship,  where  the  answer  pleads  that  the  contract 
was  one  of  guaranty  made  at  the  request  of  plaintiff,  and  not  of 
the  maker  of  the  other  note,  whereby  defendant  promised  and 
agreed  with  plaintiff  to  answer  for  the  debt  or  default  of  such 
maker.     (Id.) 

3.  Distinction  Between  Guarantor  and  Surety — ^Exhaustion  of 
Creditor's  Remedies  against  Principal  Debtor. — One  who  is  a 
mere  surety,  as  distinguished  from  a  guarantor,  has  the  right 
to  demand  that  the  creditor  shall  first  apply  the  property  of  the 
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principal  debtor  to  the  discharge  of  the  debt;  but  the  creditor  has 
the  right  to  sue  a  guarantor,  upon  default  of  the  principal  debtor, 
without  proceeding  first  to  realize  upon  other  securities,  or  to  fore- 
close a  mortgage  given  by  such  debtor.     (Id.) 

4.  Action  upon  Debt  Secubed  by  Mortgage — Construction  of  Code 
— Independent  Contract — Note  Given  as  Security. —  An  action 
upon  a  note  given  as  security  for  another  note,  which  is  also  se- 
cured by  mortgage,  is  not  violative  of  section  776  of  tne  coae  of 
Civil  Procedure,  but  is  an  action  upon  an  independent  contract, 
with  which  the  mortgagor  has  nothing  to  do,  and  which  may  be 
maintained  against  the  maker  of  such  note  without  foreclosure  of 
the  mortgage  security.     (Id.) 

6.  Principal  Debtor  and  Guarantor  not  Jointly  Liable. — There  is 
no  privity,  or  mutuality,  or  joint  liability  between  the  principal 
debtor  and  his  guarantor.     (Id.) 

CJUARDIAN  AND  WARD. 

1.  Accounting — Expenses  for  Care  or  Ward— Provisions  of 
Will. — In  an  action  by  a  ward  against  the  estate  of 
his  deceased  guardian  for  an  accounting  of  moneys  belonging  to 
him,  which  came  into  the  possession  of  the  guardian,  the  defendant 
is  not  entitled  to  credit  for  the  expenses  incurred  by  the  guardian 
in  maintaining  the  ward  during  his  minority,  if  by  her  will  the 
guardian  directs  that  no  charge  shall  be  made  against  the  ward 
for  any  moneys  loaned  him,  or  for  any  expense  she  had  been  to  on 
his  acount  during  her  lifetime.     (Porter  v.  Fillebrown,  235.) 

2.  Form  of  Action — Amendment  of  Complaint. — Where  the  claim 
of  the  ward,  as  presented  against  the  estate  of  the  guardian,  set 
out  in  detail  all  the  facts  necessary  to  establish  the  liability  of  the 
guardian  for  an  accounting.,  and  the  action  thereon,  as  originally 
brought,  was  in  form  a  mere  action  at  law  for  the  amount  received 
by  the  guardian,  which  was  less  than  three  hundred  dollars,  it  is 
not  error  for  the  court  to  allow  the  plaintiff  to  amend  nis  com- 
plaint so  as  to  make  it  an  equitable  action  for  an  accounting  of  the 
trust  arising  under  the  guardianship,  and  thus  within  the  jurisdic- 
tion of  the  superior  court.      (Id.) 

See  Criminal  Law,  2. 

HABEAS   CORPUS.     See   Appeal,   21;    Criminal   Law,    1,   3,   7,   9-12; 
Divorce,  8. 

HOME  FOR  INEBRIATES. 

1.  Home  for  Inebriates — Dedication  of  Lot  to  Public  Use — Private 
Corporation — Title  of  City  and  County. — The  dedication  of  a  lot 
in  the  city  and  county  of  San  Francisco  for  a  "Home  for  Inebriates,'* 
by  virtue  of  proceedings  had  under  Order  800,  reserved  the  lot  from 
private  occupation,  and  dedicated  it  to  a  public  use,  and  a  private 
corporation  known  as  the  "Home  for  the  Care  of  the  Inebriate," 
without  any  of  the  elements  of  a  public  agency,  can  have  no  right 
to  the  lot,  or  to  its  possession  under  such  proceedings,  but  the  title 


750  Homestead.  [119  Cal. 

HOME  FOR  INEBRIATES   (Contimied). 

remained  in  the  city  and  county  for  the  public  uae  designated. 
(Home  for  Care  of  Inebriate  v.  City  and  County  of  San  Fruieiaco, 

634.) 

2.  Construction  of  Act  of  1870 — Action  to  Quibt  Title  of  Pbivatb 
CoBpoBATioN — Judgment  for  City  and  County — Presumptions 
UPON  Appeal. — In  an  action  to  quiet  the  title  of  such  private  cor- 
poration against  the  city  and  county  of  San  Francisco  to  such  lot 
where  plaintiff  claimed  title  under  the  act  of  April  1,  1870,  purport- 
ing to  vest  the  title  of  the  city  and  county  in  such  corporation  to  a 
lot  described  therein  merely  as  "set  apart  by  the  board  of  super- 
visors of  San  Francisco,  or  a  committee  of  said  board,  to  and  for  a 
corporation  known  as  the  'Home  for  the  Care  of  the  Inebriate/  "  upon 
appeal  from  a  judgment  quieting  the  title  of  the  city  and  county, 
where  there  is  no  evidence  or  finding  in  the  record  to  show  that  any 
lot  was  ever  set  apart  to  such  corporation,  or  that  the  lot  dedi- 
cated by  the  city  to  public  use  was  ever  intended  for  such  corpora- 
tion, it  must  be  presumed  that  the  "Home  for  Inebriates"  described 
in  Order  800  was  not  a  corporation,  and  was  not  the  same  organiza- 
tion as  the  private  corporation,  **Home  for  the  Care  of  the  Ine- 
briate," and  that,  inasmuch  as  the  board  of  supervisors  could  set 
apart  the  land  only  for  public  uses,  it  did  not  set  apart  the  lot  In 
question  for  the  private  use  of  the  plaintiff,  and  it  must  be  pre- 
sumed further  that  there  was  no  evidence  from  which  any  finding 
could  be  made  that  plaintiff  was  the  beneficiary  intended  by  the 
board  of  supervisors.     (Id.) 

HOMESTEAD.     See  Mortgages,  27-20. 

HUSBAND  AND  WIFE.    See  DiVoroe;  Estates  of  Deceased  Parsons,  14; 
Parent  and  Child. 

INJUNCTION. 

1.  Relative  Equities. — ^A  court  of  chancery  will  not  interpose 
by  injunction  as  of  course  after  the  right  of  the  plaintiff  has 
been  established  at  law;  but  it  will  consider  the  circumstances, 
the  consequences  of  such  action,  and  the  real  equity  of  the  case; 
and  each  case  must  be  governed  by  the  circumstances  that  surround 
it,  and  by  relative  equities.     (Peterson  v.  Santa  Rosa,  387.) 

2.  Rights  of  Riparian  Owneb — Pollution  of  Stream  by  Sewage- 
Nuisance — Injunction  against  Municipal  Corporation. — A  ri- 
parian owner  has  a  right,  of  property  in  the  waters  of  the  stream, 
as  appurtenant  to  the  land,  and  is  entitled  to  have  it  flow  in  its 
natural  purity,  and  may  enjoin  as  an  actionable  nuisance  the  pol- 
lution of  the  stream  by  a  municipal  corporation  which  has  caujied 
sewage  to  flow  therein,  so  as  substantially  to  impair  its  value  for 
ordinary  purposes,  and  to  render  it  at  times  offensive  to  the  senses 
and  unfit  for  domestic  use,  and  the  fact  that  the  defendant  is  a 
municipal  corporation  does  not  enhance  its  rights,  or  palliate  its 
wrongs  in  this  respect.     (Id.) 

3.  Supplemental  Answer — Construction  or  Sewage  Plant — Deo- 
dorization  of  Sewage — Fitness  for   Domestic   Use — Bl^rden   op 
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INJUNCTION   (Continued). 

Proof  —  PbesumptioNi — A  supplemental  answer  by  the  municipal 
corporation,  setting  forth  that,  since  the  commencement  of  the  act- 
ion, it  had  constructed  and  was  operating  a  sewage  plant,  which  ren- 
dered the  sewage  water  clear  and  inodorous,  does  not  constitute  a 
defense  to  the  injunction,  in  the  absence  of  a  showing  that  the  water 
was  rendered  palatable  and  fit  for  use;  and  prior  findings  having 
established  that  the  water  of  the  8tx^<^™  was  rendered  unfit  for  use 
by  the  sewage,  the  burden  of  showing  a  change  in  that  respect  rested 
upon  the  defendant,  and  it  must  be  presumed,  in  the  absence  of 
such  a  showing,  that  the  water  in  that  respect  had  not  undergone  a 
change.     (Id.) 

See  Boundaries;  Municipal  Corporations,  18;  Streets,  Roads  and 
Highways;   Sureties;  Taxation,  5. 

INNKEEPERS.     See  Criminal  Law,  26. 

INSANITY.     See  Criminal  Law,  4C-50,  52. 

INSOLVENCY. 

1.  Sale  by  Assignee — Motion, to  Vacate — Gbounds  op  Equitable 
Reuef. — Where  an  assignee  in  insolvency  has  made  a  sale 
by  order  of  the  court,  which  may  be  set  aside  upon  equitable 
grounds,  the  assignee  need  not  resort  to  a  bill  in  equity,  but  may 
preferably  move  the  court  which  made  the  order  to  set  it  aside  upon 

'  any  ground  of  equitable  cognizance,  and  the  court  will  particularly 
entertain  such  application,  where  deception  was  practiced  or  a  mis- 
take induced  by  the  act  of  the  purchaser,  due  regard  being  had  to 
the  intervening  rights  of  third  persons.  (Thompson  v.  Superior 
Court,  638.) 

2.  Sale  of  Wateb  Pipe — Fraud  of  Pubchaseb — Conditional  Order 
Vacating  SaIe — Reimbursement  op  Purchaser-— Jurisdiction. — 
The  superior  court  has  jurisdiction  to  make  a  conditional  order 
vacating  a  sale  of  waterpipe,  made  to  a  purchaser  for  much  Ic^s 
than  its  value,  by  reason  of  his  fraudulent  representations  as  to 
the  quantity  of  the  pipe,  which  was  unknown  to  the  assignee,  and 
such  order  may  be  conditioned  upon  the  payment  to  the  purcna»er 
by  the  assignee  of  a  sum  sufficient  to  reimburse  the  purchaser  for 
his  outlay.     (Id.) 

3.  Extinction  of  Obligation  of  Assignee — Compliance  with  Code 
— Payment  into  Court — Duty  of  Pckchaseb — Contempt. —Te 
assignee  may  extinguish  the  obligation  to  pay  money  to  the  pur- 
chaser, imposed  by  the  conditional  order  vacating  the  sale,  by  com- 
pliance with  section  1500  of  the  code,  and,  if  no  tender  or  offer  of 
payment  could  be  made  to  the  purchaser  through  his  fault,  he  rr.ay 
make  showing  thereof  to  the  court,  and  pay  the  money  into  court 
for  the  purchaser,  and  it  would  then  be  the  duty  of  the  purchaser 
to  deliver  the  pipe  to  the  assijrnee.  and,  upon  refusal  to  do  so,  he 
would  be  in  contempt,  and  might  be  committed  until  he  should  de- 
liver it.     (Id.) 

4.  Ex  parte  Modification  of  Order — Notice  of  Hearing  Essential 
— Want  of  Jurisdiction — Certiorari. — The  court  had  no  jurisdic- 
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INSOLVENCY  (Continued). 

lion,  on  an  ex  parte  application  of  the  assignee,  to  modify,  the  con- 
ditional order  settini;  aside  the  sale,  so  as  to  make  the  order  abso- 
lute, and  direct  the  delivery  of  the  property,  without  payment  of 
the  money  required  by  the  conditional  order  to  be  paid  to  the  pur- 
chaser, and  such  ex  parte  modification  must  be  annulled  upon  certi- 
orari.     (Id.) 

6.  Priob  Heabing — Dismissal  of  Contempt  Pboceeding — Refebencb 
TO  Affidavits  Used. — Where  contempt  proceedings  against  the 
purchaser,  to  which  he  was  a  party  upon  a  prior  hearing,  were  dis- 
missed, the  affidavits  used  thereupon  have  performed  their  function, 
and  no  subsequent  ex  parte  application  for  a  modification  of  the 
conditional  order  vacating  the  sale  could  be  aided  by  reference  to 
such  affidavits.     (Id.) 

6.  involuntabt  insolvency — insufficient  verification  orpetinon 
— Jurisdictional  Requirement — Void  Petition  not  Amendable — 
Construction  of  Code. — The  verification  of  a  petition  in  involun- 
tary insolvency  by  three  creditors  of  the  insolvent  is  necessary  to 
the  validity  of  the  petition,  and  the .  requirement  of  it  is  jurisdic- 
tional; and  where  it  appeared  that  at  the  time  of  the  verification 
of  the  petition  by  three  creditoA  it  contained  only  averments  in 
reference  to  their  claims,  and  that  the  claims  of  two  other  creditors 
verifying  the  petition  were  subsequently  inserted  the  verification 
by  the  three  creditors  is  a  nullity,  and  the  petition,  not  being  ver- 
ified at*  required  by  the  statute,  is  void,  and,  being  void,  is  not 
amendable  under  section  9  of  the  Insolvent  Act^  which  is  intended 
to  provide  only  for  the  amendment  of  a  valid  petition,  and  does 
not  refer  to  a  void  petition  which  no  amendment  can  validate,  so 
as  to  confer  upon  the  court  jurisdiction  of  the  subject  matter  of 
the  proceeding  which  it  did  not  previously  have.  (Matter  of  Vi- 
salia  City  Water  Company,  561.) 

7.  Form  of  Bond. — The  Insolvency  Act  contemplates  the  filing  of  a 
bond  with  two  sureties,  and  all  the  petitioning  creditors  as  prin- 
cipals.    (Id.) 

See  Estates  of  Deceased  Persons,  30;  Judgment,  3-5. 

INSTRUCTIONS.     See  Criminal  Law,  20-22,  34,  43.  44,  46,  50-55,  73, 
76-79;  Damages;  Libel,  6,  10;  Malicious  Prosecution. 

INTEREST.     See  Claim  and  Delivery,  5;  Municipal  Corporations,  15. 

INTERVENTION.     See  Receiver. 

IRRIGATION  DISTRICT. 

1.  Wright  Act — Special  Tax — Segregation  into  Separate  Funds. 
— Under  the  provisions  of  the  Wright  act.  a  lump  sum 
of  money  raised  by  an  irrigation  district  by  a  special  tax.  in 
pTirsiianop  of  an  authorization  given  by  the  qualified  electors,  which 
directed  it  to  be  raised  for  certain  specified  purposes,  is  all  equally 
applicable  to  the  payment  of  indebtedness  incurred  for  any  of  such 
purposes,  and  the  directors  of  the  district  have  no  power  to  .<*ogre- 
gute  it  into  several  funds  corresponding?  to  the  purpo!«es  specified,  so 
as  to  limit  the  right  of  payment  of  a    legitimate  indebtedness  to  the 
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IBRIGATION  DISTRICT   (Continued). 

amount  by  them  directed  to  be  placed  to  the  credit  of  a  particular 
fund.     (Carter  ▼.  Tilghman,  104.) 

2.  Form  of  Wabbant. — The  fact  that  a  warrant  issued  by  the  district 
for  a  legitimate  indebtedness  incurred  for  one  of  such  purposes,  con- 
tained a  direction  that  the  amount  paid  thereon  should  be  charged 
against  a  particular  fund,  did  not  limit  the  right  of  the  holder  to 
payment  from  any  funds  in  the  hands  of  the  treasurer  applicable 
thereto.     (Id.) 

3.  Indebtedness  Incubbed  Pbiob  to  Tax. — It  is  no  objection  to  the 
payment  of  the  warrant  that  it  was  issued  prior  to  the  time  when 
tne  particular  money  was  raised  by  such  special  tax.     (Id.) 

JOINT  DEBTORS.    See  Debtor  and  Creditor. 

JUDGE.     See  Contempt. 

JUDGMENT. 

1.  Pbaotice — Judgment  by  Defauxt — ^Motion  to  Set  Aside — Fbattd. 
Under  section  473  of  the  Code  of  Civil  Procedure,  a  judgment  reg- 
ular on  its  face,  against  a  defendant  who  had  been  personally  serv- 
ed with  the  summons  and  the  original  complaint,  and  entered  upon 
his  default  in  not  answering  an  amended  complaint  which  had  been 
properly  served  upon  his  attorney  of  record,  cannot  be  set  aside 
on  motion,  on  the  ground  of  the  alleged  fraud  of  the  attorney  for 
the  plaintiff  in  not  serving  the  amended  complaint  personally  on 
the  defendant,  in  pursuance  of  a  verbal  agreement  to  that  effect, 
after  the  expiration  of  six  months  from  the  entry  of  the  judgment. 
(Young  V.  Fink,  107.) 

2.  Municipal  Cobpobations — Fobm  of  Judgment. — A  judgment 
against  a  municipality  should  be  in  form  a  general  judgment,  al- 
though it  and  the  liability  on  which  it  is  ba9e.d  can,  under  section 
18  of  article  XI  of  the  constitution,  only  be  paid  out  of  the  mu- 
nicipal revenues  of  the  fiscal  year  in  which  the  liability  was  in- 
curred.     (Buck  V.  Eureka,  44.) 

3.  Vacating  Judgment  by  Default — Affidavit  of  Mebits — Dis- 
CHABGE  in  Insolvency  not  a  Technical  Defense. — ^A  discharge 
in  bankruptcy  or  insolvency,  discosed  in  an  affidavit  of  merits  upon 
motion  to  vacate  a  judgment  by  default,  upon  the  ground  of  excus- 
able neglect,  is  not  a  technical  defense  rendering  the  affidavit  of 
merits  insufficient,  but,  like  payment  or  release,  is  a  plea  in  bar 
which  goes  to  the  merits  of  the  action,  and  is  a  defense  recognized 
by  the  statrte,  which,  when  properly  interposed,  is  effectual  and  con- 
clusive; and,  where  the  showing  of  excusable  neglect  is  sufficient  to 
justify  an  order  vacating  the  judgment  to  let  in  such  defense,  the 
order  must  be  affirmed.     (Tuttie  v.  Scott,  586.) 

4.  Necessity  of  Pleading  Dischaboe  Fsoif  Debt — Relief  fbom 
Judgment. — The  necessity  of  pleading  a  discharge  from  the  debt 
sued  upon  in  insolvency  or  bankruptcy,  in  order  to  prevent  being 
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bound  by  the  judgnoent,  does  not  preclude  the  granting  of  relief 
against  the  judgment,  under  section  473  of  the  Code  of  Civil  Pro- 
cedure, but  Uie  existence  of  the  rule  that  a  defense  must  be  pleaded 
created  the  necessity  for  the  enactment  of  that  section,  in  order  that 
parties  bringing  themselves  within  its  provisions  might  be  so  re- 
'  lieved.     (Id.) 

5.  ExcusABLx  Neglect — ^Reijancb  upon  Advice  or  Counsel — Reli- 
ance of  an  insolvent  debtor  upon  the  advice  of  counsel  as  to  the 
effect  of  his  adjudication  in  insolvency,  which  led.  the  insolvent 
to  believe  that  the  efforts  of  plaintiff  to  collect  his  claim  as  against 
the  insolvent  must  be  confined  to  the  insolvent  court,  and  to  such 
dividends  as  he  had  there  received,  and  which  led  him  to  pay  no 
attention  to  a  joint  action  against  the  defendant  and  another  maker 
of  the  note  In  suit,  is  a  sufficient  excuse  for  his  neglect  to  answer 
before  judgment  to  justify  the  opening  of  a  judgment  by  default 
to  let  in  the  defense  of  his  discharge  in  insolvency.     (Id.) 

ft.  Judgment  bt  Default — Service  of  Summons — Insufficient  Affi- 
davit— Appeal. — ^An  affidavit  of  the  service  of  summons  which  fails 
to  show  any  service  thereof  upon  au  appealing  defendant,  and  upoa 
which  no  charge  of  perjury  could  be  sustained,  no  other  proof  of 
service  appearing  in  the  record;  is  insufficient  to  authorize  the  clerk 
to  enter  a  judgment  by  default  against  him,  or  to  sustain  such  ju;Ii>- 
ment  upon  a  direct  appeal  therefrom.     (Linott  v.  Rowland,  4.52.) 

7.  Amendment  of  Complaint  afteb  Default — Vacation  of  Default 
— Omission  of  Service — Svpport  of  Judgment. — The  filing  cf  an 
amended  complaint  supersedes  the  original;  and  where  the  complaint 
is  amended  in  matter  of  substance  after  the  default  of  a  defendant 
has  been  entered,  it  has  the  effect  to  vacate  the  default ;  and^  if  such 
amended  complaint  is  not  served  upon  the  defaulting  defendant, 
there  is  no  pleading  upon  which  a  judgment  against  him  can  be 
sustained.     (Id.) 

8.  Order  Refusing  to  Quash  Execution — ^Appeal — Insufficient 
Record — Dismissal. — An  appeal  from  an  order  refusing  to  quasb 
an  execution  issued  upon  a  judgment  by  default  will  be  dismissed, 
where  the  record  contains  no  bill  of  exceptions  relating  to  the  order, 
and  no  stipulation  from  which  it  can  be  determined  upon  what  pa- 
pers the  motion  was  heard.     (Id.) 

See  Appeal,  7-9,  21,  22;  Estates  of  Deceased  Persons,  7,  8,  11,  13, 
27-29;  Execution,  1;  Mortgage,  1,  3;  Receiver,  1. 

JURISDICTION. 

Amount  in  Controversy — Prayer. — The  prayer  of  a  complaint  is  not 
conclusive  of  the  jurisdiction  of  the  superior  court  if  the  record 
shows  on  its  face  that  the  dispute  concerning  an  amount  witbm 
the  compotenee  of,  that  court  to  consider  is  feigned  and  not  real. 

.         (Schuhardt  v.  Jennings,  192.) 

;  See  Appeal,   10;   Criminal  Law,  3;   Divorce,  8;   Election,   1;  K^- 

tates  of  Deceased  Persons,  8,  10,  19,  22;   Insolvency,  2,  4,  6; 
Justices'  Court. 
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.TORY  AND  JURORS. 

1.  Action  on  Contract. — ^An  action  to  recover  money  upon  a 
promissory  note,  and  for  the  breach  of  a  contract  entered  into  si- 
multaneously therewith,  in  which  no  equitable  issues  are  raised,  is 
an  action  at  law,  in  which  the  defendant  is  entitled  to  a  jury  trial. 
(Piatt  V.  Havens,  244.) 

2.  Waives  of  Jury. — A  stipulation  to  set  the  action  for  trial  on  a 
day  certain  before  a  department  of  the  superior  court  then  known 
to  be  engaged  in  the  trial  of  causes  without  a  jury  is  not  a  waiver 
of  the  right  to  a  trial  by  jury.  Such  right  cannot  be  waived  by  im- 
plication.     (Id.) 

See  Criminal  Law,  1,  2,  6,  42. 

JUSTICE'S  COURT. 

Pboceed'inos  Supplementabt  to  ExECiTTioN — Obdeb  to  Dbbtob 
NOT  Appealable — Jubisdiotion  of  Supebiob  Coubt — Pbohibi- 
TioN. — ^An  order  made  by  a  justice's  court  in  proceedings 
supplementary  to  execution,  requiring  the  judgment  debtor  to  apply 
designated  property  to  the  satisfaction  of  the  judgment,  is  not  in 
the  nature  of  a  judgment,  and  is  not  appealable  to  the  superior 
court ;  and  the  superior  court  and  the  judge  thereof,  having  no  juris- 
diction of  an  appeal  therefrom,  will  be  restrained  by  writ  of  pro- 
hibition from  this  court  from  proceeding  to  try  said  appeal,  and 
that  court  will  be  directed  to  dismiss  the  appeal.  (Wells  v.  Tor- 
rance, 437.) 

See  Criminal  Law,  3. 
LACHES.     See  Estates  of  Deceased  Persons,  15. 
LANDLORD  AND  TENANT.    See  Claim  and  Delivery,  2-4. 
LEASE.     See  Claim  and  Delivery,  2-4;  Contract,  17,  18. 
LEGACY.     See  Will. 
LIBEL. 

1.  Justification — Ikmatebial  Vabiancb — Proof  op  Charge. —  A 
defendant  in  an  action  of  slander  or  libel  is  not  required  to  justify 
every  word  of  the  defamatory  matter,  but  it  is  sufficient  if  the  sub- 
stance, gist,  or  sting  of  the  libelous  charge  be  justified,  and  immate- 
rial variances  and  defects  of  proof  upon  minor  matters  are  to  be 
disregarded  if  the  substance  of  the  charge  be  justified.  (Heame  v. 
De  Young,  670.) 

2.  DrvoBCE  FOB  Extbeme  Cbuelty — Vabiance  as  to  Acts  of  Cbueltt 
Published — Evidence  of  Otheb  Violent  Assaults.  —  Where,  in 
publishing  a  report  of  the  proceedings  had  in  an  action  for  divorce 
upon  the  ground  of  extreme  cruelty,  in  which  a  decree  for  the  plain- 
tiff had  been  granted,  it  was  stated  that  at  the  trial  evidence  was 
introduced  showing  that  the  defendant  in  the  divorce  suit,  who  was 
plaintiff  in  the  libel  suit,  was  a  man  of  moat  ungovernable  temper, 
and  that  such  incidents  as  the  hurling  of  dishes  at  his  wife  when 
engaged  in  argument  were  referred  to  by  the  witnesses  for  the  pros- 
ecution, the  sting  or  gist  of  the  charge  is  that  he  had  assaulted  his 
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bound  by  the  judgment,  does  not  predudf  '  »^                  ®  '•^ 

against  the  judgment,  under  section  473  ti  ^^  J^ 

cedure,  but  the  existence  of  the  rule  that/^  admis- 

created  the  necessity  for  the  enactment  ^  •  '  *anner  of 

parties  bringing  themselves  within  it'  matters  of 

■  lieved.     (Id.)                                        ;      /  .        / 

6.  Excusable  Neglbctv-Reliance  t  :  .  ,  ouoht-^Juestion 
ance  of  an  insolvent  debtor  upc;  .  '  '  ^  ^^^^  pubheation 
effect  of  his  adjudication  in  '  .  **ame  charge,  may  be 
to  believe  that  the  efforts  of  r  •  *  '  riginal  publication,  and 
the  insolvent  must  be  confir  .  '  ^^e  second  publication  look- 
dividends  as  he  had  there  '  reason  for  rejection  of  the 
attention  to  a  joint  action          •  v'idence.     (Id.) 

of  the  note  in  suit,  is  a       ^  .Mi8siBix.-Where  it  does  not  ap- 

before  judgment  to  juf  jication  alleged  to  be  libelous  knew 

to  let  m  the  defense  -  ^^  ^^^^  circumsUnces  save  what  they 

«     T^««,^«-.  ^--Tk *on,  and  thus  stand  in  the  same  position 

o.   Judgment  BTDsFAr  ,.    x-  ^i.     •  -j  *    «v 

DAVIT— Appeal. ^A  olication  as  the  jurors,  evidence  as  to  the 

to  show  any  servi  readers  as  to  the  meaning  of  the  publication 

which  no  charge        ■*•) 

service  appearir  .^  ^  *  ^^ 

to  enter  a  iudf       ^^  Words — Province  of  Jury. — ^The  common  un- 
ment  unon  a     -^^s  of  a  published  article  must  be  applied  to  test  its 
.cter,  the   publishers*  intentions   are  to  be  gauged  by  such 

7.  AiiENDMEN  •*  ^^*  reader's  understanding  of  it  must  be  based  upon 

Omissic  ^^»  ^^^  ^^  ^®  *^*  ®^^®  province  of  the  jury  to  declare  its 

amended  i*<«"  ^^  ^°'^^  "^^-     ^^^'^ 

hasbef/^^ — ^JoiNT  Action — Declarations  op  Correspondent— Ex- 

amen  /  Malice — Instructions  —  Damages. — In    a    joint    action 

ther    '^'^  ^  publisher  of  a  newspaper  and  a  correspondent,  who  may 

'^id  to  be  an  agent  of  the  publisher,  evidence  is  admissible  to 

^*|n-  statements  made  by  the  correspondent  after  the  publicntion  of 

8.  r    m  sHege^l  libelous  article,  for  the  purpose  of  proving  express  malice 

^  his  part,  there  being  evidence  to  show  a  repetition  of  the  libel 
^  the  part  of  the  publisher  for  the  same  purpose  as  against  him, 
«j]d  the  jury  being  properly  instructed  that  subsequent  declarati(»s 
ot  publications  made  by  one  defendant  are  not  admissible  against 
the  other,  but  that  to  authorize  exemplary  damages  actual  malice 
of  each  defendant  must  be  shown,  and  that  there  can  be  no  recovery 
in  the  joint  action  except  of  the  lowest  amount  of  damages  to  be  as- 
sessed against  either  of  them.     (Id.) 

7.  Charge  op  Crime — Proop  op  Justification — Preponderance  or 
Evidence. — Where  the  libel  published  charges  upon  plaintiff  the 
commission  of  a  crime,  it  is  not  necessary  that  the  commission  of 
the  crime  be  proved  beyond  a  reasonable  doubt,  but  a  preponderance 
of  evidence  is  sufficient  to  establish  a  justification.      (Id.) 

8.  Evidence — Malicious  Purpose — Reiterated  Publication  af- 
ter Suit  Brought — Privileged  Matter. — Where  the  publishers  of 
a  newspaper,  sued  for  libel,  have  answered,  justifying  on  the 
ground  of  the  truth  of  the  charge,  and  also  pleading  in  mitigation 
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that  the  publication  was  made  in  good  faith  and  without  actual 
malice,  a  publication  made  after  the  commencement  of  the  suit 
which,  while  not  repeating  the  words,  refers  specifically  to  the 
terms  of  the  first  article,  and  is  in  substantial  effect  a  reiteration 
of  its  substance,  the  language  relating  to  the  same  subject  matter 
and  being  of  a  character  from  which  a  malicious  purpose  might 
be  inferred,  is  admissible  upon  the  question  of  actual  malice;  and 
the  fact  that  the  article  contained  a  privileged  reference  to  the 
commencement  of  the  action,  cannot  operate  to  exclude  it,  there  be- 
ing substantial  repetition  of  libelous  matter  therein  not  covered  bj 
the  privilege.     (Wester field  v.  Scripps,  607.) 

9.  Knowledge  of  Pubushebs — Avebmei^t  of  Truth — ^Failubx  of 
Proof — Pbbsumptive  Evidbnce — Buboen  of  Proof. — ^Testimony  on 
the  part  of  the  publishers  that  the  first  libelous  article  published 
was  by  the  employees  of  the  defendants  without  their  knowledge 
or  consent,  is  not  conclusive  upon  the  question  of  malice  in  fact, 
where  there  are  circumstances  from  which  the  jury  were  at  liberty 
to  find  against  such  testimony;  and  the  assertion  in  the  answer  of 
the  truth  of  the  statements  made  in  the  original  publication,  with- 
out apparent  investigation  to  ascertain  their  truth,  and  without 
any  effort  to  prove  them  at  the  trial,  is  in  itself  a  circumstance 
which  the  juiy  may  consider  as  tending  to  contradict  the  testimony 
on  behalf  of  defendants  on  the  question  of  malice,  and  the  pub- 
lication of  the  second  article  is  also  a  circumstance  tending  to 
contradict  such  evidence;  nor  is  it  incumbent  upon  plaintiff  to 
show  that  the  publishers  had  knowledge  of  such  second  publication, 
but  the  fact  of  its  publication  in  their  paper  is  presumptive  evi- 
dence of  their  knowledge,  the  burden  of  overcoming  which  rested 
with  them.     (Id.) 

10,  ExEMPLABT  Damages — Applicabiijtt  of  Instruction. —  Where 
there  was  evidence  upon  which  the  jury  were  authorised  to  find 
that  the  publication  was  made  with  actual  malice,  an  instruction 
relating  to  exemplary  damages  is  properly  applicable.     (Id.) 

11.  Effect  of  Pixa  of  Justifioatiow — Question  of  (3ood  Faith — 
Proper  Instruction. — ^An  instruction  with  reference  to  the  defend- 
ant's plea  of  justification,  that  defendants  having  alleged  their 
publication  to  be  true,  and  reasserted  the  same  in  their  answer, 
the  jury  were  entitled  to  consider  the  good  faith  or  want  of  good 
faith  in  w^hich  such  answer  was  made,  and  that  when  a  defendant 
republishes  a  libelous  charge  by  making  it  a  record  of  the  court, 
he  does  it  at  his  own  risk,  and  if  at  the  trial  he  fails  to  prove 
its  truth,  and  did  not  in  good  faith  expect  to  prove  its  truth,  he 
intensifies  the  original  wrong,  is  properly  given.     (Id.) 

LICENSE.     See  County. 

LIEN.     See  Mechanics'  Lien;  Mortgage. 

LIS  PENDENS.    See  Mortgage,  19. 
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MALICE.    See  Libel,  3,  6,  8. 
MALICIOUS  PROSECUTION. 

1.  Abbest  upok  Cbikikal  Charge — Instructions  —  Ikfbofer 
Charge  as  to  Admission  of  Answer. — In  an  action  for  a  ma- 
licioua  prosecution  of  the  plaintiff  upon  a  criminal  charge, 
where  the  separate  answer  of  a  defendant  not  appealing  ad- 
mitted that  he  had  filed  the  complaint  with  a  justice  of  the  peace 
charging  the  plaintiff  with  a  criminal  offense,  and  the  separate  an- 
swer of  the  defendant  appealing  contained  no  admission  that  such 
complaint  was  filed  by  him,  it  is  a  substantial  error  against  such 
appellant  for  the  court  to  charge  the  jury  that  it  was  admitted 
by  the  answer  of  the  defendants  "that  the  defendants  did  file  a  com- 
plaint with  a  justice  of  the  peace  charging  the  plaintiff  with  a 
criminal  offense."     (Seabridge  ▼.  McAdam,  460.) 

2.  Advice  or  Counsel — Improper  Instruction  as.  to  Good  Faith  of 
Counsel. — An  instriiction  as  to  protection  of  the  defendant  from 
a  malicious  prosecution  under  advice  of  counsel,  stating  that  "such 
advice  must  be  sought  and  given  in  good  faith  and  with  an  honest 
purpose,"  is  erroneous,  the  question  of  the  good  faith  of  counsel 
in  giving  the  advice  not  being  an  element  in  the  problem.     (Id.) 

MANDAMUS.    See  Appeal,  12;  Municipal  Corporations,  2,  8,  16, 

MASTER  AND  SERVANT.     See  Negligence,  3-6. 

MEASURE  OF  DAMAGES.    See  Damages. 

MECHANIC'S  LIEN. 

1.  Contract  for  Materials — ^Record,  when  not  Required. — ^Where 
a  lessee,  for  the  purpose  of  constructing  certain  additions 
to  the  premises  leased,  purchased  materials  therefor  of  less 
value  than  one  thousand  dollars,  the  provisions  of  the  code  relating 
to  a  wtitten  contract  and  filing  the  same  for  record  have  no  ap- 
plication.    (Santa  Monica  Lumber,  etc.,  Co.  v.  Hegs,  376.) 

2.  Lien  for  Materials — ^Tihe  for  Notice — Completion  of  Build- 
ing— Premature  Filing. — ^The  lessee  having  caused  the  improve- 
ments to  be  constructed  for  himself,  the  party  furnishing  the  ma- 
terials was  not  an  original  contractor,  and  must  file  a  notice  of  lien 
within  thirty  days  after  the  completion  of  the  building;  and  unless 
the  building  was  completed  before  the  notice  of  lien  was  filed,  the 
filing  was  premature,  and  conferred  no  right  to  enforce  the  lien. 
(Id.) 

3.  Finding — Completion  before  Notice — Date  Immaterial — Con- 
flict OF  Evidence. — A  finding  that  the  building  was  completed 
at  a  particular  date,  which  was  prior  to  the  notice  of  lien,  is  not 
material  so  far  as  the  date  is  concerned;  and  though  there  may 
be  no  evidence  aa  to  the  date  of  completion,  it  is  sufficient  that  there 
is  evidence  tending  to  show  that  the  building  was  completed  before 
the  notice  of  lien  was  filed,  and  the  finding  cannot  be  disturbed  on 
account  of  confiicting  evidence  upon  that  issue.     (Id.) 
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4.  Test  of  Oompletiow — Absence  of  Piaws  —  Presumption — Mat- 
TEBS  not  Included— Trivial  Imperfection. — In  the  absence  of  any 
plans  of  the  building,  or  means  of  test  by  which  it  could  be  de- 
termined when  the  building  was  completed,  its  completion  must 
be  determined  by  the  court  from  all  the  circumstances  of  the  case 
shown  by  the  evidence;  and  where  it  appeared  that  no  sidewalk 
was  ever  constructed,  that  the  building  was  never  painted,  and 
that  no  eave-troughs  or  waterclosets  were  ever  constructed,  it  is  to 
be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  the 
original  plans  of  the  building,  did  not  include  any  of  these  mat- 
ters and  the  court  might  properly  so  find;  and  the  failure  to  make 
the  ridge  of  the  roof  tight,  and  to  putty  the  glass  on  the  outside, 
is  merely  a  defective  performance  of  the  work  rather  than  a  fail- 
ure of  completion,  and  was  properly  disregarded  as  a  "trivial  im- 
perfection."    (Id.) 

5.*  Construction  by  Lessee — Liabiliit  of  Owner — ^Absence  of  No- 
tice.— ^Where  improvements  to  the  building  were  constructed  by 
the,  lessee  with  the  previous  knowledge  and  permission  of  the 
owner,  his  failure  to  give  the  notice  required  by  section  1192  of  the 
Code  of  Civil  Procedure  rendered  his  interest  in  the  land  subject 
to  the  lien  of  one  furnishing  materials  for  the  improvements;  and 
it  is  immaterial  whether  they  were  constructed  in  the  particular 
form,  or  at  the  particular  place  which  was  authorized  by  the 
owner.     ( Id. ) 

6.  Void  Notice  of  Lien — Incorrect  Statement  as  to  Contract 
Price — Variance. — The  right  to  enforce  a  mechanic's  lien  depends 
upon  a  compliance  with  the  statute;  and  not  only  must  the  notice 
of  lien  contain  the  statements  required  by  section  1187  of  the 
Code  of  Civil  Procedure,  but  the  statements  thus  made  must  be  in 
accordance  with  the  facts,  and  if  they  are  not  correctly  stated  the 
right  to  a  lien  is  lost;  and  though  proof  that  the  contract  was 
for  the  "regular  market  price"  is  not  a  substantial  variance  from 
an  allegation  that  the  contract  was  for  what  the  materials  were 
reasonably  worth;  yet  where  the  notice  incorrectly  stated  the 
amount  of  the  balance  due  as  the  amount  of  the  contract  price  of 
the  lumber,  and  that  no  part  thereof  had  been  paid,  proof  that  the 
contract  was  for  a  considerably  larger  price  and  that  payments 
had  been  made  thereon,  shows  a  fatal  variance  in  the  terms  of  the 
contract  from  that  stated  in  the  notice,  and  renders  the  notice 
of  lien  defective  and  void.     (Id.) 

7.  Distinction  as  to  Variance — Pleading  and  Proof:— Notice  of 
Lien  and  Proof. — The  effect  of  a  variance  between  the  pleading 
and  proof  is  not  governed  by  the  same  rules  as  in  the  case  of  a 
variance  between  the  notice  of  lien  and  the  proof.  A  variance 
l^etween  the  pleading  and  proof  is  not  material  unless  the  adverse 
party  has  been  misled  thereby  to  his  prejudice,  while  a  variance 
between  the  notice  of  lien  and  the  proof,  showing  that  the  state- 
ment of  the  contract  set  forth  in  the  notice  was  untrue,  is  fatal  to 
the  lien.     (Id.) 

5.  Building  Contract  under  One  Thousand  Do^jlars — Rights  of 
Contracting  Parties — Construction  of  Cod^. — Where  the  con- 
tract   price     for     the     erection    of     a    building     is     less     than 
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one  thousand  dollars,  the  provisions  of  sections  1 184  of  the  Code  of 
Civil  Procedure,  relative  to  the  mode  and  time  of  payment,  and  the 
withholding  of  a  percenta^^e  of  the  contract  price  for  the  benefit 
of  lienholders,  are  not  applicable;  and  it  is  permissible  for  the  par- 
ties to  contract  for  the  payment  of  the  whole  amount  before  the 
commencement  of  the  work,  or  after  the  completion  of  the  building. 
(Denison  v.  Burrell,  180.) 

9.  Abandonment  of  Contract — Coicflktion  of  Bitildino  bt  Ownsb 
— ^RiGHis  OF  Lien  Claimants. — ^The  contract  for  less  than  one 
thousand  dollars  being  valid,  the  liens  of  mechanics  and  material 
men  cannot  be  claimed  for  a  greater  amount  than  the  sum  due  and 
unpaid  to  the  contractor;  and  if  nothing  was  due  the  contractor  at 
the  time  of  his  abandonment  of  the  contract,  and  he  was  to  be 
paid  hy  the  terms  of  the  contract  only  upon  completion  of  the  build- 
ing, liens  cannot  be  claimed  for  a  proportional  part  of  the  contract 
price  earned  at  the  date  of  abandonment  by  the  contractor,  and  if 
the  building  is  completed  by  the  owner  of  the  building  substantially 
as  called  for  by  the  contract,  the  amount  available  for  the  liens 
of  those  who  had  furnished  labor  or  materials  to  the  contractor 
would  be  only  the  excess  of  the  contract  price  remaining  in  the 
owner's  hands  after  payment  of  the  cost  of  completion.     (Id.) 

MINES  AND  MINING. 

1.  Mining  Cobpobations — ^Ri^'eb  Mining — Use  of  Dbedoing  Boat- 
Failure  TO  Post  Accounts — Statutobt  Liability  of  Dibectdbs. — 
A  corporation  organized  under  the  laws  of  this  state  for  the  purpose 
of  mining,  which  carried  on  mining  operations  in  the  bed  of  the 
Sacramento  river,  by  the  use  of  a  dredging  boat,  and  appliances 
for  the  purpose  of  extracting  gold  from  the  debris  in  the  bed  of 
the  stream,  is  within  the  provisions  of  the  act  of  April  23,  1880, 
for  the  better  protection  of  the  stockholders  in  such  corporationit, 
and  the  fact  that  the  purpose  of  the  corporation  was  very  feebly 
prosecuted,  and  that  the  work  done  was  without  profit,  cannot  dis- 
pense with  or  excuse  the  discharge  of  the  duty  of  the  directors  to 
post  an  itemized  account  or  balance  sheet  in  the  office  of  the  corpo- 
ration, as  required  by  the  terms  of  that  act,  and,  upon  their  entire 
failure  so  to  do,  they  are  liable  under  the  statute  to  a  judgment  at 
the  suit  of  a  stockholder  for  the  sum  of  one  thousand  dollars 
liquidated  damages,  as  penalty  for  the  violation  of  that  act.  (Ball 
V.  Tolman,  358.) 

2.  Intentional  Failure  of  Directors — Case  Distinguished — Ig- 
norance OF  Law. — The  case  of  Eyre  v.  Harmon,  92  Cal.  580.  in 
reference  to  the  necessity  of  a  willful  and  intentional  violation  of 
the  statute  by  the  directors  of  a  mining  corporation,  has  no  appli- 
cation where  there  is  an  entire  failure  of  the  directors  to  comply 
with  the  statute,  and  no  facts  of  excuse  are  set  forth,  or  attempted 
to  be  proved  other  than  their  ignorance  of  the  statute.     (Id.) 

3.  Construction  of  Statute — Penal  and  Remedial  Act. — The  act 
of  April  23,  1880,  for  the  better  protection  of  stockholders  in  min- 
ing corporations  is  not  only  penal  in  its  nature,  but  it  is  also  reme- 
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dii^l  and  of  much  consequence  and  value  to  stockholders,  and  it 
must  receive  a  construction  with  reference  to  its  beneficent  objects 
as  well  as  to  its  penal  character.     (Id.) 

4.  Ihhatebial  Evidence — Bad  Faith  of  Plaintiff — Dischabge 
FEOM  Sebvice — ItoTNGE — KNOWLEDGE  OF  ACCOUNTS. — Evidence  of 
letters  of  the  plaintiff  offered  for  the  purpose  of  showing  that  the 
suit  was  brought  in  bad  faith  "solely  to  get  even  with  defendant 
for  removing  him  from  his  berth  of  assistant  superintendent/'  and 
not  offered  for  purposes  of  impeachment  of  the  plaintiff  as  a  wit- 
ness or  to  contradict  his  testimony,  was  properly  excluded  as  im- 
material ;  nor  can  the  fact  that  plaintiff,  by  reason  of  his  connection 
with  the  company,  had  knowledge  of  the  accounts,  and  had  the 
means  of  learning  about  them  after  his  discharge,  excuse  noncom- 
pliance of  the  directors    with  the  law.     (Id.) 

MISTAKE.     See  Contract,  15,  16. 
MORTGAGE. 

1.  fobeclosure  of  mortgage — conditional  llabiutt  of  mobtoagob 
— Release  ofPabtof  Secubity  for  Less  than  Value — Deficiency. 
The  mortgaged  premises  constitute  the  primary  fund  out  of  which 
the  mortgage  debt  must  be  paid,  and  the  liability  of  the  mortgagor 
is  contingent  on  a  sale  of  the  mortgaged  premises  under  foreclosure 
and  an  application  of  the  proceeds  to  the  debt  and  costs,  and  the 
deficiency  which  the  code  directs  may  take  the  form  of  a  personal 
judgment  is  a  deficiency  arising  from  the  sale  of  all  the  mortgaged 
premises,  and  not  a  part  of  it;  and  if  the  mortgagee  arbitrarily 
releases  portions  of  the  mortpjaged  premises  for  less  than  their 
actual  value,  without  the  consent  of  the  mortgagor,  he  cannot,  on 
foreclosure,  hold  the  mortgagor  liable  to  a  judgment  for  the  ap- 
parent deficiency,  but  must  credit  the  mortgagor  with  the  actual 
value  of  the  portions  released,  and  if  there  would  have  been  no 
deficiency,  if  the  mortgagee  had  not  released  any  part  of  his  secur- 
ity, he  cannot  hold  the  mortgagor  for  any  deficiency.  (Woodward 
V.  Brown,  283.) 

2.  Deed  by  Mortgagor — Personal  Covenant  against  Encum- 
brances— Release  to  Grantee. — A  covenant  against  encum- 
brances, expressed  or  implied,  in  a  bargain  and  sale  deed  by  the 
mortgagor,  is  a  personal  covenant,  and  is  not  appurtenant  to  the 
land  nor  available  to  the  mortgagee;  and  a  release  given  to  such 
grantee  by  the  mortgagee,  without  the  consent  of  the  mortgacror, 
for  less  than  the  value  of  the  land  released,  cannot  affect  the  right 
of  the  mortgagor  to  have  the  value  of  such  land  applied  upon  the 
mortgage  debt,  as  respects  a  deficiency  judgment.     (Id.) 

3.  Decree  of  Foreclosure — Sale  of  Mortgaged  Lots  in  Inverse 
Order  of  Alienation. — Where  portions  of  the  mortgaged  prcrii«e« 
have  hern  alienated  by  the  mortsragor,  the  decree  of  foreeirs'ire 
must  order  a  sale  of  tlie  T-.reiri.ses,  subject  to  the  mortgage,  in  the 
inverse  order  of  their  alienation.      (Id.) 
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4.  EvFECT  or  Partial  Relcases  bt  Moxttoaoee— Rights  of  Pub- 
CHASES  or  Lots  not  Released — Notice  to  Mortgagee. — ^The  rec- 
ord of  conveyances  by  the  mortgagor  to  purchasers  of  lots  from 
him,  which  are  not  released  from  the  mortgage  security,  is  not 
constructive  notice  to  the  prior  mortgagee  of  such  conveyances  or 
of  any  subsequent  conveyances  by  them  to  other  grantees,  and  it 
he  has  no  actual  knowledge  thereof,  he  is  not  prevented  thereby 
from  dealing  in  any  manner  with  the  mortgaged  premises,  and  he 
may  release  other  lots  from  the  mortgage  without  liability  to  such 
purchasers  or  their  grantees,  or  any  impairment  of  his  remaining 
security  upon  the  mortgaged  premises;  and  the  most  that  can  be 
claimed  by  them  is  that  the  sale  should  proceed  in  the  proper 
order  of  alienation  of  lots  remaining  subject  to  the  mortgage.  (Id.) 

5.  Power  op  Partial  Release — Registry— Notice.— A  mortgagee 
has  power  to  give  partial  releases  from  the  operation  of  the  mort- 
gage of  portions  of  the  mortgaged  premises,  without,  in  any  man- 
ner, affecting  or  discharging  his  security  upon  the  remainder  of 
the  premises;  and  the  registry  of  such  partial  releases  is  sufficient 
to  impart  notice  to  any  person  dealing  with  the  property,  whether 
noted  upon  the  margin  of  the  record  of  the  mortgage  or  embodied 
in  separate  instruments  duly  acknowledged  and  recorded.      (Id.) 

6.  Construction  of  Partial  Release — ^LncrrATioN  of  General 
Words  of  Satisfaction. — A  partial  release  of  particular  lots  from 
the  operation  of  a  mortgage  of  a  larger  tract,  for  a  small  consider- 
ation expressed  in  the  release,  will  not  be  construed  tc  operate 
as  an  entire  satisfaction  of  the  mortgage  debt,  on  account  of  the 
use  of  general  words  of  satisfaction  therein,  but  such  ^^ords  will 
be  construed  as  limited  and  not  to  be  extended  in  effect  »..-yond  the 
evident  intention  of  the  mortgagee;  nor  can  purchasers  of  mort- 
gage lots  who  took  prior  to  such  release  be  misled  by  its  terms. 
(Id.) 

7.  Agreement  for  Release  frok  Mortgagee — Prior  Assignment  of 
Mortgage — Registry  —  Notice  of  Assignment.  —  An  agreement 
made  with  the  mortgagee  that  he  would  relcn.«e  lots  previously 
sold  from  the  operation  of  the  mortp^age.  and  would  hold  the  pur- 
chaser hnrmloss  and  secure  in  the  title  to  the  lots,  made  long  after 
the  purchase  and  deed  of  the  lots,  and  still  longer  after  the  assign- 
ment of  the  mortnrnge  to  the  plaintiff,  cannot  bind  the  plaintiff 
without  proof  of  his  knowledge  and  consent  thereto;  and  the  reg- 
istry of  the  assignment  of  the  mort<2nf»e  is  part  of  the  record  title 
of  which  a  purchaser  from  the  mortgagor  must  take  notice,     (Id.) 

8.  Conflicting  Deeds — Release  from  Mortgage — Knowledge  of 
Mortgagor — Priority  of  Delivery — Burden  of  Proof — Presump- 
tions— Credit  of  Valve  of  I  ots  Released. — Where  a  grantee  of 
the  mortgagor  executed  two  deeds  of  the  same  date  to  different 
grantees,  one  of  which  conveyed  two  "lots  to  one  .j»rantee,  and  the 
other  conveyed  the  same  lots  and  the  residue  of  the  mortgn*rel 
property  to  the  other  grantee,  and  the  ivortsrarr^e,  with  knowled|::e 
of  both  grants,  released  the  two  lots  to  the  s«])eclal  grantee  thereof, 
whose  deed  was  first  recorded,  and  his  prior  right  to  the  lots  was 
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recognized  in  the  decree  of  foreclosure  of  the  mortgage,  the  burden 
of  proof  is  on  the  defendants  claiming  under  the  other  deed  to 
prove  its  prior  delivery,  and,  in  the  absence  of  such  proof,  it  is  to 
be  presumed  in  support  of  the  iudcrment  that  the  deed  first  re- 
corded was  first  delivered;  but  this  presumption  does  not  apply 
as  respects  the  additional  mortgaged  property  included  in  the  other 
deed,  which  must  be  held  to  have  taken  effect  as  to  that  property 
of  its  date,  and  prior  in  time  to  the  special  deed  of  the  two  lots, 
which  could  not  be  released  as  against  the  owners  of  the  other 
lots,  without  crediting  their  full  value  upon  the  mortgage  debt. 
(Id.) 

9.  Afpobtionment  of  Value  of  Lots  Released. — ^The  value  of  the 
lots  released  cannot  be  apportioned  so  as  to  be  credited  wholly  to 
a  portion  of  the  other  lots  included  in  the  mortgage  which  belong 
to  the  defendants  appealing,  but  the  nonappealing  defendants 
owning  tlie  residue  of  such  lots  must  share  in  the  benefits  of  the 
credit.     (Id.) 

10.  IKVEBSE     OrDEB  OF     ALIEN ATI0I7 — SHERIFF'S      DeED — ^ReLATION      TO 

Lien  of  Attachment. — In  determining  the  inverse  order  of  aliena- 
tion of  mortgaged  lots  sold  by  the  mortgagor,  a  sheriff's  deed  must 
be  deemed  to  relate  to  the  lien  of  an  attachment  upon  the  lots  sold ; 
and  it  is  error  to  order  such  lots  sold  under  the  decree  of  fore- 
closure prior  to  lots  conveyed  intermediate  the  attachment  and  the 
sheriff's  deed.     (Id.) 

11.  Lot  Conveyed  to  Person  not  a  Party. — It  is  error  to  order  a 
mortgaged  lot  to  be  sold  under  the  decree  of  foreclosure,  which 
prior  to  the  commencement  of  the  action  had  been  sold  and  con- 
veyed to  a  person  not  a  party  to  the  suit,  unless  it  is  made  to  ap- 
pear that  prior  thereto  such  person  had  sold  it  to  a  person  who  was 
made  a  defendant.     (Id.) 

12.  IicpROPEB  Order  of  Sales — Lands  of  Party  not  Appealing — 
Rights  of  Appellants. — A  party  not  appealing  cannot  complain 
of  the  order  in  which  the  sale  of  mortgaged  lots  is  to  be  made;  but 
the  sale  of  the  lands  of  such  party  which  remain  subject  to  the 
mortgage  must,  with  reference  to  other  defendants  appealing,  be 
made  with  a  due  regard  for  their  equities.     (Id.) 

13.  Right  op  Plaintiff  to  Sub — ^Finding — Evidence — ^Assignments 
— Recitals. — A  finding  that  plaintiff  was  the  owner  and  holder  of 
the  notes  and  mortgage  when  the  action  was  brought  substantially 
finds  on  the  issue  raised  by  the  answer  that  plaintiff  was  not  the 
real  party  in  interest  and  had  no  right  to  prosecute  the  action, 
and  the  finding  is  sufficiently  sustained  by  evidence  of  an  assign- 
ment made  to  plaintiff,  though  he  was  at  the  time  acting  for  a 
bank  of  which  he  was  president,  and  testimony  by  him  that  he 
finally  bought  them  outright;  and  his  title  as  owner  and  holder 
cannot  be  defeated  by  recitals  in  a  subsequent  assignment  from  the 
assignor  to  another  assignee  to  the  effect  that  the  notes  and  mort- 
gage were  held  by  plaintiff  and  the  bank  as  security  for  indebted- 

to  them.     (Id.) 
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14.  Right  of  Collection — Iichatebial  Evidence — Aicount  Paid  fx>B 
Assignment — Time  of  Acquisition  of  Title. — For  the  purpose  of 
bringing  the  action,  it  would  be  sufficient  if  plaintiff  held  an  as- 
signment of  the  notes  and  mortgage  merely  for  collection,  and  ques- 
tions put  to  him  as  to  the  amount  paid  by  him  for  the  mortgage, 
and  whether  there  was  anything  owing  to  the  bank  of  which  he 
had  been  president,  of  which  he  testified  that  he  bought  the  mort- 
gage, and  as  to  when  he  acquired  the  absolute  title,  were  properly 
disallowed  as  immaterial.     (Id.) 

16.  Notes  Payable  at  Different  Times — Option  as  to  MATtnErrr — 
Bringing  of  Action — Application  of  Payments  —  Immaterial 
Application  to  Last  Note. — The  bringing  of  an  action  upon  a 
note  not  mature  upon  its  face  operates  as  an  exercise  of  an  option 
given  in  the  note  to  regard  it  as  due  for  nonpayment  of  interest 
thereon;  and  where  three  notes  were  given,  payable  at  different 
times,  and  the  first  ^as  paid  in  full  at  maturity,  and  the  second 
was  past  due  when  suit  was  brought  thereon,  and  the  last  was  pay- 
able in  futurOf  but  subject  to  the  option  to  regard  it  as  due  for 
nonpayment  of  interest,  and  each  bore  the  same  rate  of  interests 
the  fact  that  some  of  the  payments  received  by  the  plaintiff  were 
applied  upon  the  third  note  instead  of  the  second  is  immaterial, 
it  appearing  that,  if  all  the  payments  made  after  payment  of  the 
first  note  had  been  indorsed  upon  the  second  note,  there  would  still 
be  an  unpaid  balance  on  the  second  note  and  unpaid  interest  on 
both  notes  when  the  action  was  brought.     (Id.) 

16.  Allowance  of  Attorney's  Fees. — Where  the  mortgage  provides 
for  a  reasonable  counsel  fee  to  be  fixed  by  the  court  in  case  of  fore- 
closure, the  duty  of  fixing  the  amount  of  compensation  is  cast  upon 
the  court,  and  no  evidence  of  value  of  the  services  is  neoessarv. 

(Id.) 

17.  Decree  of  Foreclositrk— Execution  Sale  of  Decree  Invaud. — 
A  judgment  and  decree  foreclosing  a  mortgage  cannot  be  levied 
upon  and  sold  under  execution,  and  an  execution  sale  thereof  is 
invalid  and  ineffectual  to  transfer  such  judgment  and  decree  to  the 
purchaser,  who  takes  nothing  thereby.     (Carpenter  v.  Lewis,  18.) 

18.  Mortgage  by  Deed  Absolute — Improper  Record  of  Defeasance 
— Protection  of  Bona  Fide  Purchaser. — Where  a  mortgage  was 
made  by  deed  absolute  upon  its  face,  and  a  defeasance  executed  by 
the  grantee  was  not  acknowledged  by  the  grantee,  but  was  merely 
acknowledged  and  recorded  by  the  grantor,  a  bona  fide  purchaser 
from  the  mortgagee  for  value,  without  Actual  notice  of  the  defea- 
sance, or  of  the  fact  that  the  deed  was  intended  as  a  mortgage,  is 
protected  under  the  provisions  of  sections  2925  and  2950  of  the 
Civil  Code,  and  became  the  real  owner  of  the  lot.     (Id.) 

19.  Entry  of  Decree  of  Foreclosure — Absence  of  Notice  of  Lis 
Pendens — Constructive  Notice. — The  pendency  of  an  action  for 
the  foreclosure  bf  a  mortgage  by  deed  absolute  is  not  constructive 
notice  to  a  bona  fide  purchaser  from  the  mortgagee,  where  no  no- 
tice of  1x8  pendens  appears  of  record;  nor  is  such  purchaser  bound 
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to  take  constructive  notice  of  the  mere  entry  of  a  decree  of  fore- 
closure in  such  action  where  there  ijs  no  sale  or  docketing  of  the 
judgment  therein.     (Id.) 

20.  FOBECLOSUBE  OF  MOBTGAOE — ESTATE  OF  DECEASED  PERSON — PaBTIES 
— AOMINISTBATBIX — ^HEIBS — WbIT  OF  ASSISTANCE  TO  PUBCHASBB. — 

In  an  action  to  foreclose  a  mortgage  executed  by  a  deceased  person, 
it  is  sufficient  to  make  the  administratrix  of  his  estate  a  party 
defendant,  and  the  heirs  of  the  mortgagor  are  not  necessary  par- 
ties to  the  action,  nor  is  it  necessary  that  the  administratrix 
should  be  sued  individually  in  order  to  bar  her  right  of  succession 
to  the  mortgaged  premises;  and  the  purchaser  at  the  foreclosure 
sale,  after  receiving  his  deed,  is  entitled  to  a  writ  of  assistance 
against  the  administratrix  for  possession  of  the  premises,  where 
her  answer  to  the  application  for  the  writ  fails  to  show  that  she 
claims  the  property  or  the  possession  thereof  by  any  right  or  title 
adverse  to  that  of  her  deceased  husband,  whose  right  was  fore- 
closed in  the  action  to  which  she  as  administratrix  was  a  party. 
(Finger  v.  McCaughey,  59.) 

21.  FOBECLOSUBE  OF  MoBTOAOE — SUBORDINATE  LlENS — SaLE  OF  PaBCELS 

BY  MoBTGAOOB — Obdeb  OF  SALE  SUBJECT  TO  JusT  RioHTS. — The  en- 
tire rule  established  by  section  299  of  the  Civil  Code,  respecting  the 
order  of  sale  of  the  mortgaged  premises,  in  case  of  transfer  of 
parcels  thereof,  and  of  subordinate  liens  not  coextensive  with  the 
mortgage,  applies,  under  the  terms  of  the  statute,  only  where  it 
can  be  followed  without  injustice  to  other  persons.  (Irvine  v.  Per- 
ry, 352.) 

22.  Sals  in  Invebse  Obdeb — Assumption  of  Mobtgage  Debt  bt  Gban- 
TEE. — The  doctrine  of  selling  mortgaged  property,  which  has  been 
alienated  by  the  mortgagor,  in  the  inverse  order  of  alienation,  is 
not  unyielding;  and  where,  upon  a  sale  of  part  'of  the  premises, 
the  grantee  has  bound  himself  to  pay  the  mortgage  debt,  or  a  pro- 
portionate part  thereof,  the  portion  purchased  by  him  becomes  in 
his  hands  and  in  the  hands  of  those  holding  under  him  with  notice, 
primarily  chargeable  with  the  mortgage  debt,  or  such  proportionate 
part  thereof  as  he  may  have  agreed  to  pay,  as  against  the  mort- 
gagor, and  as  against  subsequent  purchasers  of  other  parcels  of 
the  mortgaged  premises.     (Id.) 

23.  Costs — Discretion — ^Appeal. — The  costs  in  an  action  of  foreclos- 
ure are  In  the  discretion  of  the  court,  and,  where  the  evidence  is 
not  returned  upon  appeal,  it  cannot  be  said  that  there  was  an 
abuse  of  discretion.     (Id.) 

24.  Attorney's  Fees — Stipulation — Limitation  op  Mortgage  Se- 
curity.— Where  the  mortgage  purports  only  to  secure  the  payment 
of  a  promissory  note,  and  does  not  purport  to  secure  the  payment 
of  attorney's  fees,  a  stipulation  in  the  mortgage  for  counsel  fees 
at  the  rate  of  ten  per  cent  upon  the  amount  due,  does  not  author- 
ize the  making  of  such  fees  a  lien  upon  the  property  or  the  inclu- 
sion of  them  in  the  decree  of  sale.     (Id.) 
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26.     FORECLOSLTIE    OP    MORTGAGE — ^EVIDENCR— MORTGAOB     WOT    PBOPESLT 

Recorded — General  Objection  of  Adverse  Ciaimant — Failcbe  to 
Except — Waiver. — In  an  action  to  foreclose  a  mortgage,  which  is 
not  properly  recorded,  the  mortgage  is  admissible  in  evidence  as 
against  the  mortgagor;  and  it  is  incumbent  upon  one  claiming  ad- 
versely  to  the  mortgage,  who  objects  to  its  admission  in  evidence, 
to  point  out  specifically  the  ground  of  objection  thereto;  and 
where  the  objection  interposed  by  the  adverse  claimant  was  a  mere 
general  objection  to  the  mortgage  as  irrelevant,  immaterial,  and 
incompetent,  without  pointing  out  wherein  it  wbm  such  as  against 
the  objector,  and  no  exception  was  taken  to  the  ruling  admitting 
the  mortgage  in  evidence,  all  objection  thereto  by  such  adverse 
claimant  is  waived.     (Lee  v.  Murphy,  364.) 

26.  Void  Acknowledgment  or  Mortgage — Mortgagee  Acting  as  No- 
tary —  Presumption  of  Identity — Record  not  Constructive 
Notice. — An  acknowledgment  of  a  mortgage  made  before  a  notary 
public  bearing  the  slime  identical  name  with  that  of  the  mort- 
gagee, and  made  in  the  county  of  the  residence  of  both  parties,  must 
be  presumed,  from  the  identity  of  name,  to  have  been  taken  before 
the  mortgagee  as  a  notary  public,  in  the  absence  of  proof  to  the 
contrary;  and  an  acknowledpnent  so  taken  is  void,  and  does  not 
authorize  any  record  of  the  mortgage,  and  the  record  thereof  does 
not  impart  constructive  notice  to  third  parties  of  the  rights  of  the 
mortgagee.     ( Id. ) 

27.  Homestead  Ci^im  by  Wife  of  Mortgagor — Priority  to  Unre- 
corded Mortgage — Actual  Notice  Immaterial. — The  rights  of  a 
homestead  claimant  are  statutory,  and  are  not  subject  to  the  ap- 
plication of  the  general  principles  of  equity  respecting  actual  no- 
tice to  purchasers,  nor  is  the  homestead  subject  to  forced  sale  un- 
der a  mortgage,  unless  it  was  properly  executed  and  recorded  before 
the  declaration  of  homestead  was  filed  for  record;  and  where  the 
record  of  the  mortgage  was  unauthorized  and  void,  it  must  be 
treated  as  though  not  recorded,  and  a  subsequent  homestead  claim 
filed  by  the  wife  of  the  mortgagor  has  validity  and  priority  over 
the  mortgage,  notwithstanding  she  had  actual  notice  of  the  mort- 
gage.    (Id.) 

28.  Mortgage  for  Pt'rchase  Money — Vendor's  Lien — Waiver — ^Ex- 
emption of  Homestead. — ^Although  the  homestead  is  not  exempt 
from  forced  sale  as  against  a  vendor's  lien  upon  the  homestead, 
yet  where  a  mortgage  is  taken  for  the.  purchase  money,  the  vend- 
or's lien  is  thereby  waived,  and  the  homestead  is  exempt  from  ex- 
ecution, as  against  any  mortgage  upon  the  premises  which  vraa 
not  recorded  before  the  declaration  of  homestead  was  filed,  not- 
withstanding such  mortgage  may  have  been  given  for  the  purchase 
money.     ( Id. ) 

29.  Equitable  Lien  for  Purchase  Money — Maxim. — Under  sec- 
tion 1241  of  the  Civil  Code  an  equitable  lien  for  purchase  money, 
as  distinguished  from  a  vendor's  lien,  is  not  chargeable  upon  the 
homestead.      ( Id. ) 

30.  to>FLicT  and  Priority— Prior  Recordation  of  Second  Mort- 
GA(iE — Actual  Xotici: — I'nprotected  Transfer. — The  prior  recor- 
dation of  a  second     mortgage  does     not  give  it  priority  over     a 
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first  mortgage  which  Is  subsequently  recorded,  where  the  mort- 
gagee named  in  the  second  mortgage  had  actual  notice  of  the  exe- 
cution and  existence  of  the  prior  note  and  mortgage  when  the  sec- 
ond mortgage  was  executed,  while  such  mortgage  remains  in  the 
hands  of  the  mortgagee,  or  of  his  assignee,  who  takes  without  con- 
sideration, or  subsequently  to  the  record  of  the  first  mortgage. 
(County  Bank  of  San  Luis  Obispo  ▼.  Fox,  61.) 

81.  FoBECLOfiUBB —  CoNrucmNo  MoBTOAOES — Pleadino —  Pbotection 
OF  Bona  Fide  Assionee  of  Second  Mortgage. — In  a  foreclosure 
suit,  where  there  is  a  conflict  as  to  priority  of  lien  between  an 
assignee  of  such  second  mortgage  and  the  prior  mortgagee,  and  it 
appears  that  the  subsequent  mortgagee,  whose  mortgage  was  first 
recorded,  had  actual  notice  of  the  prior  mortgage,  it  devolves  upon 
such  assignee,  in  order  to  claim  protection  as  a  bona  fide  pur- 
chaser of  the  second  mortgage  for  value,  without  notice  of  the  prior 
mortgage,  to  plead  and  prove  the  facts  essential  to  make  him  such 
hcma  fide  purchaser,  and  to  show  that  he  took  for  value  prior  to  the 
recordation  of  the  first  mortgage,  and  without  actual  notice  thereof. 
(Id.) 

32.  Constructive  Notice  to  Assignee. — Where  the  court  finds  that 
the  second  mortgagee  had  actual  notice  of  the  prior  mortgage,  and 
there  is  neither  allegation  nor  finding  that  any  consideration  was 
paid  for  the  assignment  of  the  second  mortgage,  and  it  does  not 
appear  but  that  it  may  have  been  made  after  recordation  of  the 
first  mortgage,  the  assignee  of  the  second  mortgage  will  be  deemed 
chargeable  with  constructive  notice  of  the  prior  mortgage,  and  a 
decree  giving  priority  of  lien  to  the  first  mortgage  will  be  affirmed. 
(Id.) 

33.  Foreclosure  of  Mortgage — Conveyance — Defense — Claim  of 
Ownership  by  Mortgagee — ^Refusal  to  Accept  Offer  of  Pay- 
ment— Burden  of  Proof — Finding — Conflict  of  Evidence. —  In 
an  action  to  foreclose  a  mortgage,  made  in  the  form  of  a  conveyance 
to  secure  a  note  of  the  defendant,  where  the  defendant  pleaded  as  a 
defense  that  after  the  maturity  of  the  note  he  applied  to  the  plain- 
tiff to  ascertain  the  amount  due  thereon,  for  the  purpose  of  paying 
the  same,  and  having  the  property  discharged  from  the  lien  of  the 
mortgage,  and  that  upon  such  application  the  plaintiff  claimed  to 
be  the  owner  of  the  prop)erty,  and  refused  to  entertain  any  offer 
from  the  defendant  to  pay  off  and  discharge  the  mortgajre,  the 
burden  is  upon  the  defendant  to  establish  such  defense  to  the  sat- 
isfaction of  the  court  by  a  preponderance  of  evidence,  and  where 
the  evidence  is  conflicting  as  to  what  oenirred  lietween  the  nnr- 
ties,  and  the  court  finds  that  the  plaintiff  did  not  make  the  claim 
and  refusal  alleged,  a  judgment  for  the  plaintiff  will  not  be  dis- 
turbed upon  appeal.      (Fisk  v.  Casey,  643.) 

34.  ARGUMENTATn'E  PLEADING  —  Offer  OF  PAYMENT. — The  answer 
should  not  allege  an  offer  of  payment  argumentatively  by  a  mere 
allegation  of  refusal,  but  It  is  incumbent  on  the  defendant,  if  he 
would  claim  thn+  the  plaintiff  was  not  entitled  to  interest  after  such 
offer  and  refusal,  to  allelic  such  defense  with  definiteness,  and  to 
prove  that  it  is  well  founded.      (Id.) 
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35.  FINDI170   NOT   Ck>NTBOU£D   BT   ObAL   DeCIAILLTIOK   OF   JUDOS — ^Am- 

DAVTT8  NOT  PEBinssiBLE  TO  IMPEACH  FINDING. — ^Tbe  finding  of  the 
court  that  plaintiff  did  not  claim  to  be  the  owner  of  the  property, 
and  did  not  refuse  to  entertain  any  offer  from  the  defendant  to  pay 
off  and  discharge  the  mortgage,  is  not  controlled  by  an  oral  declar- 
ation of  the  judge,  made  at  the  time  of  announcing  the  decision  for 
the  plaintiff,  that  he  believed  the  testimony  of  defendant's  witnesses 
concerning  the  interview;  nor  can  the  finding  of  the  court  be  im- 
peached by  affidavits  of  what  occurred  when  the  decision  was  an- 
nounced.    (Id.) 

36.  Amendment  or  Answeb — Insufficient  Defense — Pabol  Agbee- 
MENT  TO  Pay  Taxes  on  Mobtoaqe — Evidence — Vabiance  of  Wbit- 
ten  Aqbeement  fob  Intekest. — ^The  court  may  properly  refuse  to 
allow  an  amendment  to  the  answer  which  sets  forth  an  insufficient 
defense,  by  alleging  that  at  the  time  when  the  promissory  note  was 
made,  which  was  secured  by  the  conveyance  of  the  defendant's  land 
to  the  plaintiff,  it  was  orally  agreed  between  them  that  defendant 
should  pay  all  taxes  assessed  on  the  land,  including  the  taxes  on  the 
mortgage,  the  object  of  evidence  of  such  parol  agreement  being  to 
vary  and  destroy  the  written  agreement  for  interest  contained  in  the 
note,  which  could  not  be  varied  by  proof  of  the  averment  of  such 
parol  agreement;  and  it  is  immaterial  that  the  mortgage  existed  by 
virtue  of  a  parol  agreement  that  the  deed  should  be  given  as  secur- 
ity for  the  debt.     (Id.) 

37.  Evidence — ^Willingness  to  Pay  Note.— The  court  properly  refused 
to  allow  the  defendant  to  testify  that  he  was  willing  to  pay  the 
note  or  that  he  communicated  such    willingness    to    the    plaintiff. 

(Id.) 

38.  Mobtoage  by  Deed  Absolute — Advebse  Possession  of  Mobtoageb 
— Pbescbiptive  Title. — The  fact  that  a  mortgagor  cannot  maintain 
ejectment  against  his  mortgagee  in  possession  until  the  mortgage 
debt  is  paid  does  not  preclude  the  mortgagee  from  acquiring  a 
prescriptive  title  by  adverse  possession;  and  where  the  mort^ige 
was  in  the  form  of  a  deed  absolute  on  its  face,  and  it  appears  that 
subsequent  to  conditions  broken  there  was  a  hostile  possession  of 
the  mortgagee  imder  claim  of  title  to  the  knowledge  of  the  mort-  ' 
gngor,  for  more  than  five  years,  a  prescriptive  title  is  acquired  by 
tlie  mortgagee,  and  all  remedy  of  the  mortgagor,  and  of  those 
claiming  under  him,  is  lost  by  limitation.     (Peshine  v.  Ord,  811.) 

39.  Quieting  Title  against  Mobtgagee — ^Maxim  —  Condition  of  Ac- 
tion— Statute  of  Limitations — Loss  of  Remedy. — A  mortgagor, 
or  his  successor  in  interest,  who  seeks  to  quiet  title  against  the 
mortjKmgee  in  possession,  is  bound  by  the  maxim  that  he  who  seeks 
equity  must  do  equity,  and  must  pay  the  mortgage  as  a  condition 
of  success  in  the  suit;  but  if  the  mortgagee  in  such  a  case  denies 
that  there  is  any  equity  to  be  done  by  the  mortgagor,  and  has 
asserted  title  in  himself,  the  mortgagor  or  those  claiming  under 
him  nnist  proceed  against  the  mortgagee  within  five  years  after 
an  acivorse  claim  of  title  has  been  made  manifest,  or  lose  all  rem- 
edy, wliother  the  debt  or  obligation  secured  by  the  mortgage  has 
been  paid  or  not.     (Id.) 
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40.  DiVESTITUBE  OF  TlTLE  OF  MoBTOAGOB — DECREE  OF  DiVOBCE — SUB- 
SEQUENT Acts  of  Mobtgagob  not  Binding — Adverse  Claim. — 
Where  the  title  of  the  mortgagor  has  been  divested  by  a  decree  of 
divorce,  his  subsequent  acts  are  those  of  a  stranger  to  the  prem- 
ises, and  cannot  defeat  any  rights  acquired  under  the  decree;  and 
an  agreement  made  in  a  subsequent  action  brought  by  the  mort- 
gagor against  the  mortgagee  in  possession,  by  the  terms  of  which 
the  mortgagor  agreed  that  the  mortgagee  was  the  owner  of  the 
premises  covered  by  the  decree  of  divorce,  cannot  defeat,  the  rights 
acquired  under  that  decree,  though  such  agreement  may  serve  to 
manifest  an  adverse  claim  to  the  premises  by  the  mortgagee,  and  to 
show  that  no  redemption  was  contemplated  between  the  parties  to 
the  agreement.     (Id.) 

See  Agency;  Attachment,  2;   Guaranty,  1,  4;   Specific  Perform- 
ance, 3. 

MUNICIPAL  CORPORATIONS. 

1.  Lightino  Stbeets  —  Lettino  Contbact  —  Demand  on  City 
Council.  —  The  city  council  or  boards  of  trustees  of  municipalities 
are  charged  with  notice  of  the  act  of  March  26,  1895,  requiring  the 
letting  of  contracts  for  lighting  public  streets,  and  it  is  not  neces- 
sary for  a  party  seeking  to  compel  them  to  comply  with  the  re- 
quirements of  that  act  to  embody  in  his  formal  demand  all  its 
provisions  or  to  specifically  point  out  the  steps  demanded  to  be 
taken.  It  is  sufficient,  so  far  as  the  demand  is  concerned,  to  make 
it  upon  the  council.     (Santa  Rosa  Lighting  Co.  v.  Woodward,  30.) 

2.  Discbetion  as  to  Lightino  Stbeets — Mandamus  to  Compel  Ad- 
vebtisement  fob  Bids. — ^The  courts  will  not  compel  a  city  council 
to  exercise  its  discretion  as  to  whether  the  streets  of  its  munici- 
pality should  or  should  not  be  lighted;  but  where  its  past  and 
present  official  conduct  unmistakably  show  that  it  has  determined 
that  the  city  should  be  lighted  by  electricity,  and  there  is  no  valid 
binding  contract  standing  in  the  way  of  proceeding  under  the  act 
of  1895,  a  writ  of  mandate  will  lie  at  the  instance  of  a  taxpayer 
to  compel  it  to  advertise  for  bids  for  such  lighting,  as  required  by 
that  act,  without  any  showing  by  him  of  actual  pecuniary  damage. 
It  will  be  presumed  that  the  disregard  by  the  council  of  the  re- 
quirements of  the  statute  is  injurious.     (Id.) 

3.  Action  upon  Bond  of  County  Tbeasubeb— Authobity  of  Distbictt 
Attobney — Recoveby  of  Money  Paid  upon  Illegal  Claims — Con- 
STBUcnoN  of  County  Govebnment  Act. — Section  8  of  the  County 
Government  Act,  authorizing  the  district  attorney  to  institute  a 
suit  in  the  name  of  the  county,  without  an  order  of  the  board  of 
supervisors,  to  recover  money  illegally  paid  to  any  person  or  per- 
sons, contemplates  an  action  brought  against  the  recipient  of  funds 
illegally  paid,  and  has  no  application  to  an  action  brought  upon 
the  bond  of  the  county  treasurer  for  the  improper  payment  of  ille- 
gal claims,  and  the  district  attorney  has  no  authority  to  bring  such 
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action,  unless  ordered  to  do  so  by  the  board  of  supenrisors.     (Ven- 
tura County  Y.  Clay,  218.) 

4.  Dismissal  of  Action  —  Laok  or  Axtthchott  of  Dutbiot  Attob- 
xncT. — ^A  motion  to  dismiss  an  action  brought  by  the  district  attor- 
ney is  proper  procedure,  when  the  action  is  brought  by  him  without 
authority.     (Id.) 

0.  Renewal  of  Motion — ^Disgbetion. — ^Where  the  superior  court  is 
led  to  believe  that  it  has  fallen  into  error  in  refusing  a  motion  to 
dismiss  an  action  brought  by  the  district  attorney  without  author- 
ity, it  is  not  an  abuse  of  discretion  to  permit  a  renewal  of  the  mo- 
tion, and  to  decide  It  in  accordance  with  views  Repressed  by  the  ap- 
pellate tribunal.     (Id.) 

0.  LiABnjTT  Limited  to  Beyenub  of  Tkab'b  Indebixdness  —  Con- 
stitutional Law.  —  Under  section  18  of  article  XI  of  the  con- 
stitution, each  year's  income  and  revenue  of  a  municipal  corpora- 
tion  must  pay  each  year's  indebtedness  and  liability,  and  no  in- 
debtedness or  liability  incurred  in  any  one  year  can  be  paid  out  of 
the  income  or  revenue  of  any  future  year.  (Montague  v.  English, 
226.) 

7.  Contract  fob  Sale  of  Watebpipe — Deuvebt  —  Exhaustion  of 
Yeab's  Revenue — Validity  of  Contract— Remedy  Only  Af- 
fected.— A  contract  for  the  sale  of  waterpipe  to  be  imbedded  in 
the  streets  of  a  city  for  its  use  and  benefit,  in  connection  with  wa- 
terworks established  under  vote  of  its  electors,  which  was  entered 
into  and  carried  out  by  the  delivery  and  laying  of  pipe  thereunder, 
during  one  fiscal  year,  and  at  a  time  when  there  was  money  in  a 
water  fund  derived  from  the  sale  of  bonds  for  the  improvement, 
sufficient  to  meet  the .  obligation,  was  valid,  and  its  validity  could 
not  be  affected  by  any  subsequent  failure  of  revenues  from  that 
fund,  or  from  the  general  fund  of  that  fiscal  year;  but  the  seller 
was  bound  to  look  only  to  the  revenues  of  the  city  for  that  fiscal 
year  for  payment,  and  the  exhaustion  of  such  revenues  affected  only 
his  remedy  and  left  him  in  the  same  condition  as  any  creditor  who 
has  dealt  with  one  whose  assets  are  exhausted  before  he  presents 
his  claim.     (Id.) 

8.  Title  to  Water  Pipe — Invalid  Purchase  in  Subsequent  Year — 
Void  Warrant — Mandamus. — The  title  to  the  waterpipe  laid  in 
the  streets  of  the  city,  under  such  contract,  during  one  fiscal  year, 
vested  in  the  city,  and  a  subsequent  attempt  of  the  city  to  purchase 
a  part  thereof  during  the  next  fiscal  year,  was  invalid  and  void, 
and  a  warrant  issued  under  such  purchase  drawn  upon  the  funds 
of  a  subsequent  year  was  without  consideration  and  void^  and  its 
payment  could  not  be  compelled  by  mandamus  to  the  city  treasurer. 
(Id.) 

9.  Municipal  Charter  or  Sacramento  —  Power  of  Board  of  Trus- 
tees —  Trial  of  Charges  against  Superintendent  of  Streets — 
Jurisdiction  —  Sufficiency  of  Charges  —  Pbohibition.  —  Un- 
der the  municipal  charter  of  the  city  of  Sacramento,  the  board  of 
trustees  has  jurisdiction  to  try  the  superintendent  of  streets  upon 
charges  of  incompetency,  neglect  of  official  duty,  and  being  inter- 
ested in  contracts  payable  from  the  city  treasury,  in  violaticni  of 
the    charter,    and    to    remove    him    from    office,    if    found    guilty 
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thereof;  and  the  question  of  the  sufficiency  of  the  charges  in  form 
must  be  made  to  the  board  having  the  authority  to  determine  them, 
and  cannot  be  considered  upon  application  for  a  writ  of  prohibi- 
tion, nor  will  such  writ  lie  to  prevent  a  trial  of  the  charges^  where 
none  of  them  is  based  upon  a  violation  of  the  general  laws  of  the 
state,  and  the  subject  matter  of  the  charges  is  within  the  class  of 
matters  that  the  board  is  authorized  to  try.  (Croly  v.  Board  of 
Trustees,  229.) 

10.  CONSTTTUTIONAL  LaW  —  EXSBGISE  OF  JUDIOIAL  POWEB  —  MuWICl- 

PAL  AuTHOBiTT. — The  charter  of  the  city  of  Sacramento  is  not  un- 
constitutional as  conferring  the  exercise  of  a  judicial  power  upon 
the  board  of  trustees  to  try  a  municipal  officer  thereunder;  but  the 
appointment  and  removal  of  a  city  superintendent  of  streets  is  a 
matter  purely  municipal,  which,  under  the  constitutional  power  to 
frame  a  city  charter,  may  be  conferred  upon  the  municipal  body, 
and  is  rather  the  exercise  of  a  power  necessary  for  its  police  and 
good  administration  than  the  exercise  of  judicial  powers  by  a  leg- 
islative body.     (Id.) 

11.  CoiiiiON  Law  Poweb  of  Amotion  of  Officebs.  —  It  seems  that 
there  is  a  common-law  power  of  amotion  of  officers  as  an  incident 
to  all  corporations,  though  not  conferred  by  statute;  but  the  ques- 
tion is  undecided,  and  is  referred  to  as  showing  that  a  charter  pro- 
vision authorizing  such  amotion  is  not  to  be  considered  as  unprece- 
dented, or  held  unconstitutional  or  inoperative  imless  upon  clear- 
ly sufficient  grounds.     (Id.) 

12.  DouBUE  Penalty  —  Removal  and  Disqualification  —  Question 
Undetebmined. — The  board  of  trustees  of  Sacramento  having  pow- 
er and  jurisdiction  under  its  city  charter  to  remove  the  superintend- 
ent of  streets  from  office  for  sufficient  cause  shown,  as  provided 
therein^  prohibition  will  not  lie  to  restrain  their  action,  regardless 
of  the  question  whether  the  power  conferred  by  the  charter  upon 
them  to  perpetually  disqualify  him  from  holding  office  under  the 
municipality  is  or  is  not  invalid;  and  such  question  is  left  unde- 
termined until  properly  raised,  upon  the  rendition  of  a  judgment 
of  disqualification  by  the  board  of  trustees.     (Id.) 

13.  Bonds  fob  Municipal  Imfbovements — Constbuction  of  Statute 
— Election  of  Municipality  as  to  Gold  Coin. — ^Under  the  terms 
of  the  original  act  of  March  19,  1889,  providing  for  the  issuance 
and  sale  of  bonds  of  a  city  to  pay  the  cost  of  municipal  improve- 
ments authorized  by  the  voters,  the  municipality  was  not  required 
to  designate  the  kind  of  money  in  which  the  bonds  should  be  pay- 
able, and,  in  the  absence  of  such  designation,  could  at  maturity 
elect  to  pay  them  in  any  lawful  money;  and  the  purpose  of  the 
legislature  in  the  amendment  of  1893,  providing  that  such  bonds 
"shall  be  payable  in  gold  coin  or  lawful  money  of  the  United 
States,"  was  not  to  require  that  the  bonds  should  express  that  al- 
ternative, but  to  confer  the  power  of  ejection  upon  the  municipality 
to  make  the  bonds  payable  in  gold  coin  only.  (Murphy  v.  San 
Luis  Obispo,  624.) 
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14.  Mods  of  Holding  Eueotioit — ^Provisions  of  Ordinance— Manda- 
TOBT  Requirement — Invalid  Election. — ^An  ordinance  of  a  city 
designating  the  mode  of  holdins  an  election  for  the  iBsuanoe  of 
bonds  for  municipal  improvements,  having  been  passed  by  virtue  of 
the  statute  authorizing  it,  has  the  force  of  a  statute,  and  is  to  be 
construed  with  the  same  effect  as  if  its  terms  had  been  prescribed 
by  an  act  of  the  legislature;  and  where  the  ordinance  provides  that 
"each  voter  shall  indicate  his  wish  by  writing  or  causing  to  be 
written  or  printed  'yes'  or  'no'  on  the  right-hand  margin  on  his 

•  ticket  opposite  the  proposition  on  which  he  may  desire  to  vote/' 
such  requirement  is  mandatory,  and  a  disregard  of  it  renders  the 
vote  nugatory;  and  where  the  ballots  contained  an  improper  notice 
printed  upon  them,  "to  vote  for  or  against  a  proposition,  place  an 
'X'  in  the  square  at  the  right,"  and  more  than  two-thirds  of  the 
voters  followed  such  direction,  instead  of  following  the  direction 
given  in  the  ordinance,  the  election  is  invalid.     (Id.) 

15.  Alternative  of  Making  Interest  Payable  Annually  or  Semi- 
annually— Submission  to  Voters. — It  was  not  necessary  to  sub- 
mit to  the  voters  the  alternative  of  making  the  interest  on  the  pro- 
posed bonds  payable  annually  or  semi-annually,  but  it  is  sufficient 
that  the  ordinance  states  the  times  at  which  the  interest  shall  be 
payable;  and  it  is  only  the  amount  of  the  bonds  and  the  rate  of  in- 
terest which  constitute  the  indebtedness  proposed  to  be  incurred, 
and  upon  which  the  voters  are  to  express  their  wishes.     (Id.) 

16.  Delinquent  Tax  List  —  Authority  sor  Publication  —  Allow- 
ance OF  Illegal  Claim  by  Supervisors  —  Mandamus  to  Auditor. 
The  tax  collector  has  no  authority  to  contract  for  the  publication 
of  the  delinquent  tax  list,  and  where  the  board  of  supervisors  of 
the  county  did  not  contract  for  the  publication  thereof  with  the 
lowest  bidder  afer  ten  days*  public  notice,  in  pursuance  of  section 
3766  of  the  Political  Code,  such  board  had  no  authority  to  allow 
and  approve  a  claim  for  the  publication  thereof  by  order  of  the 
tax  collector,  and  mandamus  will  not  lie  to  the  auditor  to  compel 
the  drawing  of  a  warrant  for  such  illegal  claim.  (Harris  v.  Cook, 
454.) 

17.  Proceedings  to  Sell  Telephone  Franchise — ^Abatement  —  Re- 
peal OF  Act  —  Substitution  of  New  Act.  —  Proceedings  had  for 
the  sale  of  a  telephone  franchise  by  a  city  council  under  the  act  of 
March  23,  1893,  could  not  be  carried  to  a  conclusion  after  the 
repeal  of  that  act,  and  the  taking  effect  X)f  the  act  of  May  12. 
1897,  which  supersedes  it;  but  any  proceedings  had  under  the 
former  act  became  functus  officio  after  May  11,  1897,  and  could 
not  be  perfected  or  completed  under  the  act  of  1897.  (Horton  v. 
Los  Angeles,  602.) 

18.  Injunction  to  Restrain  Sale  —  Dissolution  —  Appeal  after 
Taking  Effect  of  New  Act — Presumption — Dismissal.  —  Where 
an  injunction  to  restrain  a  sale  of  a  telephone  franchise  under  tho 
act  of  1803,  was  dissolved  May  10,  1897,  the  dissolution  left  thf? 
city  council  free  to  act,  and,  when  no  appeal  was  taken  until 
nearly  two  months  after  that  act  had  ceased  to  be  a  law,  it  mu.^t 
be  presumed  that  if  the  council  proceeded  after  May  11,  1897,  it 
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proceeded  under  the  new  act,  and  as,  in  any  event,  the  restoration 
of  the  injunction  would  avail  nothinpr,  the  appeal  from  the  order 
dissolving  the  injunction  should  be  dismissed  without  prejudice. 
(Id.) 

See  County;  Eminent  Domain;  Injunction,  2,  8;  Irrigation  Dis- 
trict; Judgment,  2. 

MUTUAL  BENEFIT  SOCIETY. 

1.  Bekevouent  Society  —  Expulsion  of  Membeb  —  Use  op  Oppro- 
brious Language  —  Inteferbnce  by  Court.  —  Where  the  con- 
stitution of  a  benevolent  society  provides  that  one  of  its  objects  is 
the  propagation  of  unity,  friendship,  and  brotherly  love  among  its 
members,  and  gives  the  society  the  right  to  expel  a  member  who 
violates  any  of  the  principles  of  the  society  or  offends  against  the 
constitution,  the  question  whether  opprobrious  language  used  by  a 
member  toward  his  fellows  is  a  violation  of  its  constitution  or 
principles  is  for  the  society  to  determine,  and  its  action  in  expelling 
a  member  therefor,  after  due  notice  and  a  fair  trial,  will  not  be 
interfered  with  by  the  courts.  (Josich  v.  Austrian  Ben.  Soc.  of 
San  Jose,  74.) 

2.  Property  Rights  of  Member. — ^The  interest  which  a  member  has 
in  the  property  of  such  a  society  is  only  incidental  to  his  member- 
ship, and  will  cease  upon  his  ceasing  to  be  a  member.  If  he  has 
forfeited  his  right  of  membership  by  reason  of  his  conduct,  this 
interest  in  the  property  will  not  prevent  his  expulsion,  or  give  to 
courts  the  right  to  prevent  an  investigation  of  the  charge,  or  to  de- 
termine its  sufficiency.     (Id.) 

NEGLIGENCE. 

1.  Fall  of  Elevator  —  Evidence  —  Declarations  of  Person  in 
Charge  —  Res  Gestae  —  Narrative  of  Past  Occurrence — Pre- 
judicial Error — Estoppel  of  Pi«\intiff — Appeal. — In  an  action 
for  an  injury  received  from  the  fall  of  an  elevator,  owing  to  the 
alleged  neplipence  of  the  defendant,  evidence  of  a  conversation  had 
by  plaintiflf  with  the  person  in  charge  of  the  elevator  after  it  had 
stopped  in  its  fall,  in  which  in  response  to  a  question  as  to  what 
had  happened  he  decUred  that  *Tie  lost  all  control,  and  the  connec- 
tion cord  got  broke,"  is  incompetent,  the  declaration  being  in  its 
nature  a  narrative  of  a  past  occurrence,  and  no  part  of  tlie  res 
gestae,  and  such  incompetent  evidence,  being  of  a  character  to 
charge  the  defendant  with  negligence,  must  be  deemed  prejudicial; 
nor  can  the  plaintiflf,  after  insistin^r  upon  the  admission  of  the  evi- 
dence over  an  objection  to  its  admissibility,  be  permitted  to  defend 
his  course  by  contendinfr,  upon  appeal  of  the  defendant,  that  the  er- 
ror was  harmless.     (Lissak  v.  Crocker  Estate  Co.,  442.) 

2.  Testimony  of  Piiysictax — Waiver  of  Objection — Implied  Con- 
sent of  Patient — Erroneous  Ohder  Striking  Out.  —  Where  thn 
plaintiff  had  testified  that,  after  the  fall  of  the  elevator  he  was 
taken  to  the  office  of  a  physician,  and  gave  testimony  respecting 
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the  examination  and  treatment  given  him  by  such  physician,  and 
the  physician  was  called  for  the  defense  and  testified,  without  ob- 
jection of  plaintiff,  respecting  his  examination  of  plaintiff  and  the 
remedies  used,  and  the  nature  of  his  injuries,  the  failure  of  plain- 
tiff to  object  tliereto  was  a  waiver  of  objection,  and  an  implied  con- 
sent to  the  evidence,  which  could  not  be  revoked^  and  it  was  error 
for  the  court,  upon  plaintiff's  objection  to  further  evidence  of  tbe 
witness,  upon  the  ground  that  he  was  disqualified,  to  strike  out 
the  evidence  previously  given  by  the  physician,  and  to  instruct  the 
jury  to  disregard  it.     (Id.) 

8.    CORBESPONDING       DUTY  —  InJUBY       TO       PLAINTIFF  —  NONUABCL- 

ITY  OF  Defendants — Nonsuit. — There  can  be  no  negligence,  with- 
out the  existence  of  a  corresponding  duty  upon  the  part  of  the  per- 
sons against  whom  the  negligence  is  charged;  and  there  can  be  no 
liability  of  defendants  for  an  injury  to  the  plaintiff  where,  under  the 
circumstances  shown,  it  is  clear  that  defendants  were  under  no  legal 
duty  or  obligation  to  protect  plaintiff  from  the  injury  he  received; 
and,  where  the  evidence  for  the  plaintiff  discloses  that  no  such  duty 
existed,  the  plaintiff  is  properly  nonsuited  for  want  of  proof  of 
negligence  of  the  defendants.     (Kennedy  v.  Chase,  637.) 

4.  Masteb  and  Servant  —  Safe  Place  fob  Wobk — Extent  of  Duty 
OF  Master — Private  Excursion  of  Servant. — The  duty  of  a  mas- 
ter to  furnish  his  servant  with  a  reasonably  safe  place  in  which  to 
work  is  limited  to  the  premises  where  the  employee  is  required  to 
be  for  the  purposes  of  his  employment,  and  does  not  extend  to  his 
protection  while  upon  private  excursions  outside  of  those  limits, 
taken  solely  upon  his  own  account.     (Id.) 

5.  Employment  op  Sebvant  upon  Lighteb — Pbivate  Excubsion  to 
Vessel — Injury  in  Hatchway — Nonliability  of  Master. — Where 
the  servant's  place  of  employment  was  upon  a  lighter,  from  which 
a  vessel  was  being  loaded,  and  his  work  consisted  in  shoveling  ballast 
from  the  deck  of  the  lighter  onto  a  staging  erected  outside  of  the  ves- 
sel, and  the  servant  made  a  private  excursion  upon  the  deck  of  the 
vessel,  upon  his  own  account  and  for  his  own  convenience,  to  place 
his  coat  upon  a  main  hatchway  unnecessarily  remote  from  the  place 
of  his  employment,  and,  upon  resuming  his  coat  after  quitting  work, 
fell  into  a  smaller  hatchway  on  the  deck  which  was  outside  the  limits 
of  his  employment,  and  was  injured  by  the  fall,  the  master  owed  no 
duty  to  protect  him  against  such  injury,  and  cannot  be  held  liable 
therefor.     (Id.) 

Voluntary  Entry  upon  Vessel  out  of  Scope  of  Employment  — 
Licensee  at  Sufferance — Nonllvbility  of  Owners  of  Vessel. — 
The  plaintiff,  in  going  about  upon  the  vessel  without  the  permission 
or  invitation  of  the  owners  or  master  thereof,  and  outside  the  scoj>e 
of  his  employment  in  loading  the  vessel  was  a  mere  licensee  at  suf- 
ferance, and  the  owners  of  the  vessel  owed  no  duty  to  protect 
him  agninst  injury  in  a  part  of  the  vessel  where  he  was  neither  in- 
vited nor  expected  to  go;  but  the  extent  of  the  liability  assumed  by 
the  owners  of  the  vessel  was  that  their  decks  should  be  reasonably 
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safe  where  the  pliiintiff  was  required  by  his  employment  to  traTerse, 
them,  and  not  elsewhere.     (Id.) 

NEWSPAPER.    See  Contempt. 

NEW  TRIAL. 

1.  Newly  Disootesed  Evidbncb — ^Lack  or  Dilioence. — A  new  trial 
will  not  be  granted  for  newly-discovered  evidence,  where  it  ap- 
pears that  what  the  witness  could  have  testified  to  was  well  known 
to  the  defendant  before  the  trial,  and  no  steps  were  taken  to  se- 
cure his  attendance  at  the  trial,  and  the  lack  of  diligence  in  that 
regard  was  such  that  the  defendant,  though  stating  to  the  court 
a  desire  for  his  evidence,  did  not  insist  upon  a  postponement  to 
secure  it.     (People  v.  Luchette,  601.) 

2.  MonoN  FOB  New  Tbial  —  Expurgated  Affidavit  —  Habmless — 
Ruling. — An  order  striking  out  an  affidavit  on  motion  for  new 
trial  is  harmless  where  the  matters  contained  in  it  were  mainly 
recitals  of  what  appeared  in  the  record,  and  it  was  not  in  support 
of  the  ground  of  newly-discovered  evidence,  and  was  more  in  the 
nature  of  an  argument  on  the  motion  than  the  presentation  of  any 
new  fact  of  which  the  court  oould  take  notice.  (Woodward  y. 
Brown,  283.) 

See  Agency,  2;  Appeal,  8,  10;  Criminal  Law,  46;  Divorce,  7. 
NOTARY  PUBLIC.     See  Mortgage,  26. 
NOTICE.     See  Mortgage,  4,  6,  7,  18,  19,  20,  27,  30,  82, 
NUISANCE.     See  Injunction,  2,  3. 
ORDINANCE.    See  County. 
PARENT  AND  CHILD. 

1.  CJo*TBACT  BETWEEN  DiVOBCED  PaBBWTS — CUSTODT  OF  DaUGHTEB  BT 
FaTHEB — ^RETUBN   TO  MOTHEB   AT  MaJOBITT — LIQUIDATED   DAMAGES 

— ^VoJD  Stipulation.  —  A  contract  entered  into  between  divorced 
parents  by  the  terms  of  which  the  custody  of  a  minor  daughter, 
which  had  been  awarded  to  the  mother,  was  transferred  to  the 
father,  who  agreed  to  bear  the  expenses  of  her  support  and  edu- 
cation until  she  reached  the  age  of  eighteen,  and  then  to  return 
her  to  her  mother,  and,  in  case  of  violation  of  any  provision  of  the 
contract  by  him,  agreed  to  restore  the  daughter  to  her  mother  fiee 
of  expense,  and  for  any  failure  to  do  so  to  become  liable  to  the 
mother  in  the  sum  of  one  thousand  dollars  as  liquidated  damages, 
if  construed  as  importing  anything  more  than  an  agreement  to 
allow  and  afford  facilities  to  the  daughter  to  return  to  the  mother 
at  the  age  of  majority,  if  she  chose  to  do  so,  and  as  imposing  an 
unconditional  obligation  to  return  her  to  her  mother  at  the  age 
of  eighteen  at  all  events,  is  to  that  extent  void,  and  the  stipulated 
damages  cannot  be  recovered  for  its  breach.  (Dittrich  v.  Gk>bey, 
699.) 
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2.  Stipuultion  Infrinoinq  Personal  Libebtt.  —  The  right  of  free- 
dom from  personal  constraint  is  perfect  at  the  age  of  majority, 
and  no  parent  has  a  right  to  the  custody  of  a  child  thereafter; 
and  a  stipulation  to  restore  a  daughter  to  the  custody  of  a  mother 
at  the  age  of  eighteen,  nolens  volenSf  is  as  much  a  contract  to  in- 
fringe the  personal  liberty  of  the  daughter  as  if  the  period  fixed 
had  been  twice  or  thrice  that  age,  and  is  imlawful.     (Id.) 

3.  Contract  not  Alternative. — A  contract  in  the  alternative  when 
not  in  terms  providing  otherwise,  allows  the  right  of  election  to 
the  party  on  whom  rests  the  obligation  of  performance;  and  there 
being  nothing  in  the  language  of  the  agreement  indicative  of  a 
purpose  to  allow  the  father  to  choose  whether  he  would  restore  the 
child  or  pay  a  pecuniary  mulct  instead,  and  no  option  to  pay  the 
penalty  and  be  rid  of  the  obligation  to  return  the  custody  of  the 
daughter  being  permitted  by  the  terms  of  the  agreement,  the  con- 
tract cannot  be  considered  as  an  alternative  one  to  return  the 
child  at  her  majority  to  her  mother,  or  to  pay  her  one  thousand 
dollars.     (Id.) 

See  Criminal  Law,  1,  2. 
PARTIES.     See  Church,  1;  Mortgage,  20. 
PARTITION.    See  Trust,  12. 
PARTNERSHIP.     See  Receiver 
PAYl^iENT.     See  Mortgage,  15,  33,  34;  Sale,  9. 
PLACE  OF  TRIAL. 

AOTION    FOB   PaBTNERSHIP   ACCOUNTING — VeNUE— CHANGE   OF    PlACB   OF 

TsiAL — Nonresident  Defendants.  —  An  action,  the  purpose  of 
which  is  to  have  it  adjudged  that  the  plaintiff  is  the  owner  of  an 
undivided  interest  in  all  the  property,  business,  proceeds,  and 
profits  of  an  alleged  copartnership,  and  for  an  accounting  thereof, 
must  be  tried  in  the  county  in  which  the  defendants,  or  some  of 
them,  reside  at  its  commencement;  and  it  is  only  where  none  of 
the  defendants  are  residents  of  the  state  that  the  action  may  be 
tried  in  any  county  which  the  plaintiff  may  designate  in  the  com- 
plaint; but  when  a  portion  of  the  defendants  are  nonresidents,  and 
the  remainder  are  residents  of  the  state,  only  those  who  are  resi- 
dents of  the  state  need  join  in  a  demand  to  change  the  place  of 
trial ;  and  the  fact  that  nonresidents,  who  cannot  move  for  a  change 
of  venue,  unite  in  demanding  such  change,  cannot  deprive  the  other 
defendants  of  the  right  to  make  the  demand,  and  to  have  the  case 
tried  in  the  county  of  the  residence  in  which  the  defendants,  or 
some  of  them,  resided,  when  the  action  was  commenced.  (Banta  v. 
Wink,  78.) 

See  Criminal  Law,  8. 

PLEADING. 

1.  Action  for  Monet  upon  Contract — Insufficiency  of  Complaint 
— Failure  to  Aver  Nonpayment. — In  an  action  upon  contract  to 
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recover  money,  the  breach  of  the  contract  to  pay  is  of  the  essence 
of  the  cause  of  action,  and  must  be  alleged;  and  a  complaint  which 
does  not  allege  that  the  debts  sued  upon  have  not  been  paid  fails 
to  state  a  cause  of  action,  and  a  demurrer  thereto  upon  that  ground 
should  be  sustained.     (Hurley  y.  Ryan,  71.) 

2.  Dbmubbsb  itot  Waived. — ^A  demurrer  for  insufficiency  of  the  com- 
plaint to  state  a  cause  of  action  is  not  waived  by  answer,  whether 
filed  at  the  same  time  or  subsequently,  nor  is  such  defect  in  the 
complaint  cured  by  verdict.     (Id.) 

See  Attachment,  6,  7;  Contract,  5,  6;  Divorce,  1;  Estate  of  De- 
ceased Persons,  25,  26;  Fraud,  1;  Guaranty,  2;  Guardian  and 
Ward,  2;  Jurisdiction;  Mortgage,  33-36;  Quieting  Title,  1,  3; 
Statute  of  Limitations,  1. 

PLEDGE.    See  Agency. 

POSSESSION.     See  Claim  and  Delivery. 

PRACTICE. 

1.  Dismissal  of  Action — ^Want  of  Pbosecittion — Delay  in  Sebvicb 
OF  Summons — Discbetion — Construction  of  Code. — Subdivision  7 
of  section  581  of  the  Code  of  Civil  Procedure,  providing  that  no  ac- 
tions shall  be  further  prosecuted,  and  all  actions  shall  be  dismissed 
unless  summons  shall  have  been  issued  within  one  year  and  Khali 
have  been  served  within  three  years  after  the  commencement  of  the 
action,  is  not  to  be  construed  as  meaning  that  plaintiff  may  have 
the  full  time  limited  thereby  in  all  cases;  but  it  is  still  discretion- 
ary with  the  court,  as  it  was  prior  to  the  amendment  of  that  sec- 
tion, to  dismiss  the  action  for  improper  delay  in  the  prosecution  of 
it,  even  though  the  summons  be  issued  and  served  within  the  time 
limited  by  the  code.     (Stanley  v.  Gillen,  176.) 

2.  Rule  not  Fixed  ob  Gebtain — Question  as  to  Abuse  of  Discbe- 
tion.— ^There  is  no  fixed  or  certain  rule  as  to  the  dismissal  of  an 
action  for  want  of  prosecution  in  cases  in  which  the  dismissal  is 
not  made  compulsory  by  the  Code  of  Civil  Procedure;  and  where 
there  is  no  dispute  as  to  the  facts,  the  only  question  is  whether 
there  is  an  abuse  of  discretion  in  dismissing  the  action  in  view  of 
the  particular  circumstances  of  the  case.  The  facts  of  this  case 
reviewed,  and  the  dismissal  held  not  an  abuse  of  discretion.     (Id.) 

8.  Tbial — Submission  of  Cause — ^Amendment  of  Complaint — Dis- 
cbetion.— The  power  given  under  section  473  of  the  Code  of  Civil 
Procedure  to  allow  amendments  in  the  interest  of  justice,  is  in 
the  discretion  of  the  trial  court;  and  the  appellate  court  will  not 
disturb  the  allowance  of  an  amendment  to  the  complaint  made 
by  the  trial  court,  after  the  submission  of  the  cause^  where  no  abuse 
of  discretion  appears.     (Lee  v.  Murphy,  364.) 

4.  Continuation  of  Tbial — Fubtheb  Testimony  of  Plaintiff — ^Mo- 
tion to  Stbike  Oui^— Objection  too  Bboad — Discbetion. — Where 


778  Pbe-emption.  [119  Cal. 

PRACTICE  (Continued). 

the  complaint  was  amended,  after  the  submiaaion  of  the  cause,  and 
the  trial  was  then  continued  for  further  hearing  of  eridenoe,  a  mo- 
tion to  strike  out  ail  further  testimony  given  by  the  plaintiff  in 
support  of  the  amended  complaint,  as  showing  in  contradiction  of 
the  affidavit  for  the  am^idment  that  the  faets  testified  to  were  all 
previoufily  known^  is  properly  denied  on  account  of  the  objection 
being  too  broad,  where  a  portion  of  the  testimony  given  tended  to 
establish  other  and  independent  facts;  and  it  was  matter  in  the 
discretion  of  the  court  as  to  what  further  relevant  testimony  to 
allow.     (Id.) 

See  Appeal;  Attachment;  Bill  of  Exception;  Claim  and  Delivery; 
Estates  of  Deceased  Persons;  Evidence;  Execution;  Findings; 
Instructions;  Judgment;  Jury  and  Jurors;  New  Trial;  Place  of 
Trial;  Pleading;  Summons. 

PRE-EMPTION.     See  Quieting  Title,  6. 

PRIORITIES.     See  Mortgage,  80-32. 

PROHIBITION.     See  Justice's  Ourt;  Municipal  Corporation,  0. 

PROMISSORY  NOTE.    See  Guaranty;  Mortgage,  16. 

PUBLIC  OFFICERS. 

1.  Counties  —  Compensation  of  Supebvisors  —  Constbuctio!?  ov 
Statute  —  Illegal  Claim  fob  Ser\ice8  —  Attendance  upon 
Anti-Debris  Association. — The  compensation  of  supervisors  under 
the  County  Qovemment  Act,  including  the  compoisation  ''for  per 
diem  and  mileage  or  other  services  rendered  by  them,"  was  not 
intended  to  include  any  claim  for  services  not  coming  within  the 
duties  of  the  board  as  prescribed  by  law;  and  no  compensation  can 
be  allowed  to  a  supervisor  for  services  rendered  and  moneys  ex- 
pended by  him  as  a  representative  of  the  board  in  attendance  upon 
meetings  of  an  anti-debris  association  formed  by  several  counties 
to  protect  lands  along  the  Feather,  Yuba,  and  Bear  rivers,  against 
danger  and  damage  from  the  results  of  hydraulic  mining.  (Irwin 
V.  County  of  Yuba,  686.) 

2.  Claim  Against  County  must  be  Authoeized  bt  Law  —  BBmcFrr 
Immaterial. — One  who  demands  payment  of  a  claim  against  a 
county  must  show  some  statute  autliorisdng  it,  or  that  it  arises  from 
some  contract,  express  or  implied,  which  finds  authority  of  law; 
and  it  is  not  sufficient  that  the  services  performed  for  which  pay- 
ment is  claimed  were  beneficial.     (Id.) 

3.  Compensation  of  Pubuc  Officers — Extra  Charge  not  Permissi- 
ble.— ^A  person  who  accepts  an  office  with  compensation  fixed  by 
law  is  bound  to  discharge  the  duties  of  the  office  for  such  compensa- 
tion without  extra  charge.     (Id.) 

See  Irrigation  District;  Municipal  Corporations. 

QUIETING  TITLE. 

1.  Action  to  Quiet  Title — Defense  of  Written  Contract  —  FAn> 
URE  TO  Dent  Genuineness  and  Execution — ^Evidence — Mattes  nf 
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Avoidance  or  CoNTBACT.—The  failure  of  the  plaintiff,  in  an  ac- 
tion to  quiet  title,  to  file  an  affidavit  denying  the  genuineness  and 
due  execution  of  a  written  contract  pleaded  and  set  forth  in  the 
answer  by  way  of  defense,  merely  admits  that  the  instrument 
pleaded  is  not  spurious  or  counterfeit,  or  of  different  import  on 
its  face  from  the  one  executed,  but  is  the  identical  instrument  exe- 
cuted by  the  plaintiff,  and  does  not  preclude  the  plaintifif  from 
controverting  the  instrument  by  evidence  of  fraud,  mistake,  undue 
influence,  or  any  matter  in  avoidance  of  the  contract,  not  incon- 
sistent with  the  fact  of  its  execution  and  genuineness.  (Moore  v. 
Copp,  429.) 

2.  Issues  Agreed  upon  —  Objection  upon  Appeal. — Where  issues  as 
to  matter  in  avoidance  of  the  contract  pleaded  in  defense,  not  in- 
volving its  genuineness  and  due  execution,  were  agreed  upon  and 
submitted  to  the  jury  without  objection,  the  defendant  cannot  ob- 
ject upon  appeal  for  the  first  time  that  such  issues  were  not  prop- 
erly submitted.     (Id.) 

3.  Pleading — Fraud  or  Mistake  in  Avoidance  —  Replication  ab 
Matter  of  Law. — ^A  plaintiff  is  not  required  to  plead  the  facts 
constituting  fraud  or  mistake,  unless  the  cause  of  action  or  defense 
to  a  cross-complaint  rests  thereon;  and  where  such  facts  are 
merely  matter  in  avoidance  of  a  defense  set  up  in  the  answer,  they 
are  not  required  to  be  averred  in  the  complaint,  but  may  be  proved 
in  rebuttal  of  the  defense  without  a  replication,  which  is  supplied 
by  operation  of  law.     (Id.) 

4.  Equity  Case — Verdict  op  Jury  Advisory — Right   of    Court    to 

Determine  Question  of  Fraud. — An  action  to  quiet  title,  in  which 
the  defendant  relies  upon  a  contract  for  the  sale  of  the  premises  in 
controversy,  is  purely  an  equity  case,  in  which  neither  party  has 
the  right  to  demand  a  jury,  and  the  verdict  of  a  jury  is  merely  ad- 
visoiy  to  the  court,  and,  though  actual  fraud  in  avoidance  of  the 
contract  is  always  a  question  of  fact,  yet  the  court  is  not  bound  by 
the  verdict  of  the  jury  on  that  question,  but  may  determine  it  re- 
gardless of  the  verdict.     (Id.) 

6.  Mistake  of  Fact  upon  Part  of  Plaintiff — Ignorance  of  Plain- 
tiff— ^Age,  Infirmity,  and  Inexperience — Reliance  upon  De- 
fendant— Knowledge  of  Defendant. — A  contract  may  be  set  aside 
for  a  clear  mistake  of  fact  on  the  part  of  one  of  the  parties,  with- 
out proof  of  fraud  of  the  other  party;  and  where  the  evidence  for 
the  plaintiff  showed  that  she  was  aged,  subject  to  physical  infirmi- 
ties, and  inexperienced  in  business,  and  had  confidence  and  implicit 
trust  in  the  defendant,  who  prepared  the  contract  out  of  her  pres- 
ence, and  brought  it  to  her  to  be  executed,  bringing  with  him  a  no- 
tary and  a  witness,  and,  knowing  that  she  did  not  know  what  was 
contained  in  the  contract,  did  not  read  it  to  her,  and  that  she 
signed  it,  without  reading  it,  under  the  understandinpr  and  belief 
that  it  was  a  lease  with  an  option  of  renewal,  and  in  ignorance  of 
the  fact  that  it  contained  a  contract  of  sale,  the  circumstances  are 
such  that  ordinary  prudence  on  the  part  of  the  defendant  required 
him  to  have  the  contract  read  in  her  hearing,  and  the  plaintiff 
should  not  be  held  to  suffer  for  her  apparent  laches  in  signing  it  in 
ignorance  of  its  contents.     (Id.) 
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6.  Execution  Sale  or  Possessobt  Hioht  —  Tttlb  Acquired 
BY  Pbe-emftob  not  AFFECTED.  —  A  Sale  under  execution  a^inst 
a  pre-emptor  who  had  obtained  a  govemment  patent  for  the 
land  prior  to  the  sale,  which  did  not  purport  to  convey  his  title  in 
fee,  but  was  merely  of  "all  the  ri^ht,  title,  and  interest"  held  by  him 
on'  the  date  of  the  filing  of  an  abstract  of  a  judgment  recovered 
against  him  in  a  justice's  court,  upon  which  the  execution  was  is- 
sued, at  which  date  the  pre-emption  settler  had  only  a  possessory 
claim  to  the  land  as  such  settler,  and  had  not  proved  up  or  paid  for 
the  land,  did  not  pass  or  affect  the  title  acquired  by  him  subse- 
quently to  that  date,  and  he  may  maintain  an  action  to  quiet  his 
title  in  fee  as  against  the  purchasers  at  the  execution  sale.  (Ru- 
pert V.  Jones,  111.) 

See  Mortgage,  39. 
RECEIVER. 

1.  Pabtnebship  —  Dissolution  and  Accounting  —  Intebvention — 
Dispute  as  to  Pebsons  Constitutino   Pabtnebship  —  Judgment 

fob    INTEB^•EN0BS — POWEB    OF    RECEIVES — ACTION    AGAINST    BaNK. 

A  receiver  appointed  at  the  instance  of  plaintiff  in  an  action  for  an 
accounting  and  dissolution  of  an  alleged  partnership  between  plain- 
tiff and  defendant,  to  collect  the  assets  of  that  partnership,  has  no 
power  to  institute  an  action  against  a  bank  to  recover  the  proceeds 
of  the  sales  of  property  belonging  to  a  partnership  between  the  de- 
fendant and  one  who  had  intervened  in  the  action  for  an  accounting 
and  dissolution  of  partnership,  averring  that  he  was  a  partner  with 
defendant  in  the  alleged  partnership  business,  and  that  plaintiff 
was  not  such  partner,  and  in  whose  favor  judgment  had  been  ren- 
dered prior  to  the  commencement  of  the  action  by  the  receiver,  for 
a  dissolution  and  accounting  of  the  partnership  between  the  inter- 
vener and  the  defendant  j  and  where  such  receiver,  in  the  action 
against  the  bank,  alleged  special  authority  to  collect  such  proceeds 
of  sales  as  were  held  by  the  bank,  a  finding  against  such  authority, 
which  has  support  in  the  evidence,  is  fatal  to  any  recovery  by  the 
receiver  against  the  bank.     (Wheat  v.  Bank  of  California,  4.) 

2.  Promise  of  Bank  to  Intebvenob — Want  of  Considebation — No- 
tice BY  Intebvenob — Status  of  Receiveb  and  Bank  not  Af- 
fected.— A  promise  made  by  the  cashier  of  the  bank  to  the  inter- 
vener and  his  attorney,  that  he  would  hold  the  fund  sought  to  be 
recovered  by  the  receiver  until  the  litigation  was  fully  determined, 
not  supported  by  any  consideration,  is  of  no  binding  force  and  ef- 
fect; and  neither  such  promise,  nor  any  notification  given  by  the 
inter\'enor  to  the  bank  that  he  was  a  paiiy  to  the  litigation,  and 
claimed  an  interest  in  the  funds  held  by  the  bank,  whatever  rights 
purely  personal  to  himself  might  be  created  thereby,  could  in  any 
way  affect  the  legal  status  between  the  receiver  and  the  bank.  (Id.) 

RELEASE.     See  Mortgage,  2,  4-9. 

SACRAMENTO.     See  Municipal  Corporations,  9-12. 
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SALE. 

1.  Statute  of  Frauds  —  Lack  of  Deuvert  and  Change  of 
Possession — ^Title  of  Vendee — Tbansfeb — Possession  Taken  by 
Bona  Fide  Pubghaseb. — ^A  sale  of  personal  property,  though  not 
followed  by  an  immediate  delivery  and  actual  and  continued  change 
of  possession,  as  required  by  section  3440  of  the  Civil  Code,  is  not 
a  nullity,  but  is  good  against  all  the  world  except  the  creditors  of 
the  vendor,  and  is  good  against  them  also  except  when  attacked 
in  legal  proceedings  for  the  collection  of  their  debts;  and  the  ven- 
dee, being  the  owner,  can  convey  title  thereto,  and  the  purchaser 
would,  in  any  event,  acquire  a  title  good  against  all  the  world  ex- 
cept the  creditors  of  the  original  vendor,  and  against  them  also  it 
he  was  a  purchaser  in  good  faith,,  for  value,  and  without  notice  of 
their  claims,  and  had  finally  acquired  possession  of  the  property 
prior  to  the  seizure  of  it,  under  attachment  by  them.  (Williams 
V.  Borgwardt,  80.) 

2.  Sale  of  Pebsonai.  Pbofebtt  bt  Agent — ^Poweb  of  Attobnet  not 
Exclusive  of  Otheb  Authority — Evidence —  Finding. — ^Although 
a  sale  of  personal  property  by  an  agent  for  the  vendor  may  not  be 
authorized  by  a  written  power  of  attorney  given  to  the  agent,  it  is 
not  necessary  that  the  authority  to  make  the  sale  should  be  foimd 
in  that  instrument,  nor  could  its  provisions  limit  the  power  of  the 
vendor  to  direct  the  sale  in  other  modes;  and  the  court  may  find 
that  the  authority  of  the  agent  existed  in  fact  upon  testimony  to 
that  effect.     (Id.) 

3.  CoNSTBucnoN  OF  Code  —  Tbansfeb  of  Pbofebty  not  in  Posses- 
sion OF  Vendor. — Section  3440  of  the  Civil  Code,  requiring  an 
immediate  delivery  and  actual  and  continued  change  of  possession 
of  property  sold,  has  no  application  where  the  property  is  not  in 
the  possession  nor  under  the  control  of  the  vendor  at  the  time  of 
the  sale;  and  it  is  sufficient  if  the  vendee  subsequently  obtains  pos- 
session of  the  property,  as  against  creditors  of  a  prior  owner  of  the 
property,  who  sold  to  such  vendor  without  delivery  of  possession. 
(Id.) 

4.  PuBCHASE  FOB  VALUE — PRESUMPTION  OF  QooD  Faith. — Where  val- 
ue is  paid  for  the  purchase  of  personal  property,  the  purchase  is  pre- 
sumed to  be  in  good  faith,  and  without  notice  of  the  rights  of  cred- 
itors of  a  prior  owner,  or  of  anything  that  could  render  the  prior 
sale  to  his  vendor  fraudulent,  in  the  absence  of  proof  to  the  con- 
trary.    (Id.) 

0.  Sale  of  Property  under  Execution — Purchase  by  Vendee — ^Es- 
toppel. — ^The  purchase  of  personal  property  at  execution  sale  by  a 
bona  fide  purchaser  from  a  vendor  to  whom  no  possession  was  deliv- 
ered under  sale  from  a  prior  owner,  the  execution  having  been  is- 
sued upon  a  judgment  rendered  in  an  attachment  suit  brought  by 
creditors  of  such  prior  owner,  in  which  the  property  waa  attached 
while  in  possession  of  such  bona  fide  purchaser,  does  not  estop  the 
purchaser  from  denying  that  the  property  was  rightfully  attached 
as  the  property  of  such  prior  owner.     (Id.) 

6.  Replevin — Damages — Effect  of  Recovery  of  Property  by  Plain- 
tiff— Review  upon  Appeal. — ^Although  the  fact  that  the  plaintiff 
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hud  recovered  the  poeseBsion  of  the  property  by  purehaee  at  an  ex- 
ecution Bale,  before  the  trial  of  an  action  brought  to  replevy  the 
property  from  the  sheriff,  may  change  the  rule  of  daniages,  yet 
where  no  such  point  is  made  upon  appeal,  and  the  evidence  shows 
that  the  amoimt  of  damages  rendered  is  about  the  same  as  it  would 
have  been  if  the  correct  rule  of  damages  had  been  followed,  a  re- 
versal of  the  judgment  is  not  called  for  upon  that  ground.     (Id.) 

7.  Sevebabijb  Contbaot — ^Dxffebbnt  Items  —  Acceptangb. — ^A  con> 
tract  for  the  sale  of  different  kinds  of  personal  property,  at  an 
agreed  price  for  the  different  items,  is  severable,  in  the  absence  of 
any  thing  in  the  contract  to  show  that  the  sale  of  one  item  was  con- 
tingent upon  the  sale  of  the  others,  or  that  the  contract  was  for  any 
other  reason  an  entirety;  and  the  refusal  of  the  purchaser  to  ac- 
cept a  tender  of  one  of  the  items  does  not  oprate  to  waive  or  ex- 
cuse performance  or  offer  of  performance,  bjr  the  seller  as  to  the 
other  items.     (Herzog  v.  Purdy,  99.) 

8.  Resaub  bt  Sellbb — ^Performance. — Upon  the  refusal  of  the  pur- 
chaser to  accept'  a  tender  as  to  one  of  the  items,  a  resale  by  the 
seller  of  all  the  property  incapacitates  him  from  any  performance 
whatever,  and  releases  the  purchaser  from  the  nece&sity  of  further 
demand  or  tender  of  performance  as  to  the  other  items,  and  as  to 
theon  subjects  the  seller  to  liability.     (Id.) 

9.  Part  Patment — Forfeiture. — Where,  at  the  time  of  the  execution 
of  such  contract,  the  buyer  made  a  payment  which  the  seller  re- 
ceipted for  "on  account,"  the  subsequent  refusal  of  the  buyer  to  ac- 
cept one  of  the  items  does  not  work  a  forfeiture  of  the  payment, 
but  it  is  his  right  to  have  it  applied  on  the  price  of  any  of  the  items 
which  he  accepted.     (Id.) 

See  Contract,  1,  2,  5-8,  13-16;  Damages;  Specific  Performance,  3. 
SAN  FRANCISCO.  Bee  Home  for  Inebriates. 
SHERIFF.     See  Execution^   1,  2. 
SPECIFIC  PERFORMANCE. 

1.  MuTUAUTt  OF  Remedt. — While  It  is  a  general  rule  that  mutuality 
of  remedy  is  essential  to  authorize  the  specific  performance  of  a 
contract,  this  rule  does  not  require  that  such  mutuality  shall  ex- 
ist in  all  cases  at  the  inception  of  the  transaction.  (Xhurber  ▼• 
Meves,  36.) 

2.  Contraot  for  Personal  Services. — ^A  contract  for  the  conveyance 
of  land,  in  consideration  of  personal  services  to  be  performed  by 
the  vendee,  may  be  specifically  enforced  at  the  instance  of  the  latter, 
after  such  services  have  been  fully  or  substantially  performed. 
(Id.) 

3.  Contract  for  Sale  as  Security  for  Loan — ^Equitable  Mobtgaqk 
— Time  op  Payment. — ^W^here,  after  the  making  of  a  contract  for 
the  sale  of  land,  in  consideration' of  personal  services  to  be  per- 
formed by  the  vendee,  the  latter  borrows  a  sum  of  money  from  the 
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vendor,  to  be  repaid  at  a  particular  date,  and  to  secure  the  payment 
thereof  agrees  that  the  contract  for  sale  should  be  held  as  security 
for  the  payment  of  the  loan,  and  that  the  right  to  the  conveyance 
should  be  dependent  upon  the  payment  thereof  at  the  times  and  in 
the  manner  mentioned  in  the  contract  of  loan,  in  addition  to  the 
other  conditions  precedent  to  the  conveyance,  such  second  agree- 
ment is  in  the  nature  of  a  mere  equitable  mortgage  to  secure  the 
payment  of  the  loan,  and  as  its  purpose  could  not  be  defeated 
by  a  mere  failure  to  pay  in  accordance  with  its  terms,  a  failure  to 
pay  on  the  day  specified  would  not  defeat  the  vendee's  right  to  a 
specific  performance  of  the  contract  for  sale.     (Id.) 

See  Trusty  2. 

statutes. 

Constitutional  Law — Power  of  Legislatuee — Retbospective  OpeBt 
ATiON  OF  Statutes — Pbesumption. — ^Though  the  legislature  has 
power  to  give  to  statutes  a  retrospective  operation,  if  they  are  not 
ex  post  facto,  and  do  not  impair  the  obligation  of  contracts,  or  de- 
prive any  one  of  vested  rights,  yet  it  is  to  be  presumed  that  no  stat- 
ute, is  intended  to  have  such  effect,  imless  the  contrary  clearly  ap- 
pears, and  especially  so  where  to  give  the  statute  retrospective  effect 
would  work  manifest  injustice.     (Pignaz  v.  Burnett,  167.) 

STATUTE  OF  FRAUDS.     See  Contract,  8;  Sale,  1;  Trust,  3. 

STATUTE  OF  LIMITATIONS. 

1.  Counterclaim  —  Pleading  —  Demurrer  —  Defense  to  Counter- 
claim — Record  upon  Appbait— Presumption.— The  statute  of  lim- 
itations is  a  personal  privilege  which  is  waived,  unless  specially 
pleaded;  and,  where  a  coimterclaim  appears  upon  the  face  of  the 
answer  to  be  barred  by  the  statute  of  limitations,  it  must  be 
specially  pleaded  to  by  demurrer  on  that  ground,  else  it  is  waived; 
and  if  it  does  not  so  appear,  in  order  that  it  may  be  availed  of 
upon  appeal  as  a  defense  to  the  coimterclaim,  and  that  reversible 
error  may  be  shown  in  sustaining  the  counterclaim,  it  is  incum- 
bent upon  the  plaintiff  to  show  in  the  record  upon  appeal  that  the 
statute  of  limitations  was  urged  in  the  court  below  and  relied 
upon  as  a  defense  to  the  counterclaim,  else  it  will  be  assumed  upon 
appeal  that  no  such  defense  was  made  or  claimed.  (Bliss  v. 
Sneath,  526.) 

2.  Action  fob  Rent — Counterclaim  fob  Division  Fence— Pemod  of 
Limitation — Statutoby  Liabiutt. — In  an  action  for  rent,  a  coun- 
terclaim for  a  division  fence  constructed  by  the  defendant  upon  con- 
tiguous land  and  used  by  the  plaintiff  is  upon  a  liability  created  by 
statute,  and  is  not  barred  short  of  three  years  from  the  date  of  the 
inclosure  of  plaintiff's  land  wherebv  the  division  fence  was  utilized; 
and  it  is  immaterial  that  it  may  deemed  a  cause  of  action  upon 
contract  within  the  law  of  setoff  and  counterclaim.     (Id.) 

3.  Advebse  Possession  —  Pbescbiption  —  Public  Use,  —  No  title 
could  be  acquired  by  the  plaintiff  by  adverse  possession  under  the 
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statute  of  limitations,  or  by  prescription  to  a  lot  dedicated  to  pub- 
lic use.     (Home  for  Care  of  Inebriates  y.  San  Francisco,  534.) 

See  Adverse  Possession;  Estates  of  Deceased  Persons,  I;  Mort- 
gage, 38,  39. 

STAY  OF  PROCEEDINGS.    See  Criminal  Law,  7-12. 

STOCK  AND  STOCKHOLDERS.     See  Contract,  18-16;   Corporations. 

STREET  ASSESSMENT. 

1.  boundabies  of  distbict  —  description  in  resolution  op 
Intention  —  Angles  and  Dibections  Controlled  by  Stbeets  and 
Fixed  Points. — In  determining  the  validity  of  a  street  assessment, 
the  boundaries  of  the  assessment  district  &ced  by  the  resolution  of 
intention  will  not  be  construed  as  not  including  a  definite  piece, 
of  land,  merely  because  the  calls  for  the  angles  and  directions  of 
the  lines  are  at  variance  with  the  calls  for  streets  and  fixed 
points  upon  them,  but  the  streets  will  be  considered  as  monuments 
controlling  the  angles  which  they  or  their  parallels  are  supposed 
to  make  with  each  other,  and  a  fixed  point  on  a  street  will  con- 
trol the  direction  of  a  line  supposed  to  be  parallel  with  another 
street,  and  it  is  sufficient  if  a  surveyor,  by  rejecting  the  erroneous 
calls  for  angles  and  directions,  can  definitely  locate  the  boundaries 
of  the  assessment  district  by  means  of  the  streets  and  fixed  points 
upon  them.     (Thomason  v.  Cuneo,  25.) 

2.  Street  Improvement — ^Rightof  Election  of  Owners— Premature 
Contract  Invalid — Void  Assessment. — Under  section  5  of  the 
street  improvement  act  of  1889,  which  provides  for  a  right  of  elec- 
tion of  the  owners  of  three-fourths  of  the  frontage  to  take  the  work 
of  a  proposed  street  improvement  and  to  enter  into  a  written  con- 
tract therefor  within  a  specified  period,  and  that  if  they  fail  so  to 
elect  and  contract  within  such  period,  the  superintendent  of  streets 
shall  enter  into  a  contract  with  the  original  bidder  to  whom  the  con- 
tract was  awarded,  until  the  expiration  of  the  period  within  which 
the  owners  are  allowed  to  enter  into  the  contract,  the  superintend- 
ent of  streets  has  no  power  to  enter  into  a  contract  with  the  bidder 
and  a  contract  entered  into  with  him  prior  to  expiration  of  that 
time  is  invalid,  and  cannot  form  the  basis  of  an  assessment.  (Cali- 
fornia Improvement  Co.  v.  Quinchard,  87.) 

3.  Street  Work  Requested  in  Front  of  Lot — Lien  Confined  to 
City  or  Town  —  Insufficient  Complaint  —  Demurrer  —  Un- 
certainty.— The  lien  provided  for  in  section  1191  of  the  Code  of 
Civil  Procedure,  in  favor  of  one  who,  at  the  request  of  the  owner 
of  a  lot,  improves  the  street  or  sidewalk  in  front  of  or  adjoining 
the  same,  can  be  acquired  and  enforced  only  against  a  lot  in  an 
"incorporated  city  or  town";  and  a  complaint  to  enforce  such  a 
lien,  setting  forth  a  contract  for  grading  and  other  work,  which 
shows  upon  its  face  that  the  work  was  to  be  done  outside  of  any 
city  or  town,  and  was  to  be  done  in  accordance  with  aa  ordinance 
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to  be  passed  by  the  board  of  supervisora  of  the  county,  does  not 
state  a  cause  of  action;  and  if  such  complaint  leaves  it  uncertain 
whether  the  work  to  be  done  under  the  contract  was  within  an 
incorporated  city  or  town,  and  uncertain  as  to  whether  an  ordi- 
nance was  passed  by  the  board  of  supervisors  of  the  county,  it  is 
subject  to  a  demurrer  for  uncertainty.     (Durrell  v.  Dooner,  411.) 

4.  Omission  to  Request  Amendment — Objection  upon  Appeal. — 
The  omission  to  request  an  amendment  to  a  pleading  after  a  de- 
murrer thereto  has  been  sustained  precludes  the  making  of  an  ob- 
jection upon  appeal  for  the  first  time  that  the  court  should  have 
allowed  an  amendment,  when  nothing  appears  in  the  record  to  show 
an  abuse  of  discretion.     (Id.) 

6.  Street  Improvement — Construction  of  Seweb  —  Resolution  of 
Intention — Compensation  of  City  Engineer — Payment  to  Super- 
intendent of  Streets — Work  of  Former  Engineer  under  Aban- 
doned Resolution — Mandamus. — Under  the  act  of  1889,  p.  162, 
which  provides  for  work  upon  streets,  etc.,  and  for  the  construction 
of  sewers  within  rotmicipalities,  the  resolution  of  intention  under 
which  the  work  of  the  construction  of  a  sewer  is  done,  is  the  only 
foundation  for  the  jurisdiction  of  the  board  to  proceed  with  the 
work,  and  all  "inclc'ertal  expense*!,"  including  the  compensation  of 
the  city  engineer,  vhich  arc  required  to  be  advanced  by  the.  con- 
tractor to  the  superintendent,  for  payment  by  him,  are  necessarily 
connected  with  the  work  done  in  the  proceedings  had  under  and  in 
connection  with  such  resolution,  and  property  holders  cannot  be  bur- 
dened with  expenses  incurred  under  any  former  abandoned  resolu- 
tion, nor  can  the  compensation  of  a  former  cit^  engineer  for  work 
done  and  plans  and  specifications  and  diagram  prepared  by  hini  for 
the  proposed  construction  of  the  same  sewer  under  a  former  aban- 
doned resolution  be  considered  or  taken  as  any  part  of  the  "inci- 
dental expenses"  advanced  by  the  contractor  to  the  superintendent 
of  streets,  under  a  subsequent  resolution  of  intention  which  was 
carried  out,  and  the  superintendent  of  streets  may  be  compelled  by 
mandamus  to  pay  the  compensation  advanced  for  the  city  engineer 
to  the  one  who  acted  under  the  latter  resolution.  (Fitzhugh  v. 
Ashworth,  393.) 

6.  Reference  in  Resolution  to  Former  Plans — Aid  to  New  City 
Engineer. — Plans  and  specifications  do  not  constitute  a  necessary 
part  of  a  resolution  of  intention,  and,  when  specified  therein,  are 
superfluous,  and  need  not  be  followed;  and  the  fact  that  a  subse- 
quent resolution  of  intention  to  construct  a  sewer  refers  to  the  for- 
mer plans  and  specifications  prepared  by  a  former  city  en^nneer 
under  an  abandoned  resolution  does  not  make  the  compensation  of 
such  former  engineer  any  part  of  the  incidental  expenses  to  be  ad- 
vanced to  the  superintendent  of  streets  under  the  subsequent  reso- 
lution; and  when  the  board  ordered  the  new  city  engineer  to  make 
plans,  specifications,  diagram,  etc.,  under  such  resolution,  and  the 
work  was  completed  thereunder,  the  fact  that  the  new  city  engineer 
was  aided  to  sc  n  e  extent  by  the  plans,  maps,  drawings,  etc.,  n.auc 
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by  the  fonner  engineer^  does  not  entitle  the  compensation  of  the  for- 
mer engineer  to  be  included  in  the  incidental  expenses  so  adrmnced. 
whatever  other  legal  remedy,  if  any,  he  may  have  therefor.     (Id.) 

7.  Mandamus — Dutt  Enjoined  Bfr  Law  upon  SuPEBiNTENDC^fT  of 
Streets — Payment  or  Money  Aotanced. — Money  advanced  to  the 
superintendent  of  streets  by  the  contractor  to  cover  the  compensa- 
tion of  the  city  engineer  as  part  of  the  "incidental  expenses"  re- 
quired by  law  to  be  so  advanced  to  the  superintendent  of  streets, 
is  held  by  the  superintendent  of  streets  in  his  official  capacity, 
and  it  is  a  duty  enjoined  upon  him  by  law  to  pay  the  snm  to  the 
party  entitled  thereto ;  and  mandamus  is  a  proper  proceeding  to  en- 
force the  rights  of  such  party.     (Id.) 

8.  Street  Improvement — Agceptange  of  Street  —  Jubisdiction  of 
City  Council  —  Pubuc  Expense  —  Construction  of  Statute — 
Mode  or  Procedure. — Notwithstanding  the  acceptance  of  a  street, 
the  city  council  still  retains  jurisdiction,  under  the  street  improve- 
ment act  of  March  18,  1885,  to  order  its  improvement,  and  the  pro- 
vision in  section  20  of  that  act,  requiring  the  municipality  to  im- 
prove such  street  at  the  public  expense,  is  subordinate  to  the  provis- 
ion in  section  2  of  the  same  act,  that  the  city  may  order  such  im- 
provement whenever  the  public  interest  or  convenience  may  require, 
and  also  to  the  provision  in  section  1  that  when  such  order  is  made 
the  work  must  be  done  under  the  proceedings  prescribed  in  the 
act,  and  the  contract  for  doinfl[  the  work  must  be  let  to  the 
lowest  responsible  bidder,  after  proposals  have  been  invited  under 
the  provisions  of  section  5  of  the  act,     (Flickinger  v.  Fay,  590.) 

9.  Award  of  Contract — Injunction — Remedy  for  Illegal  Assess- 
ment.— The  city  council  having  jurisdiction  to  award  a  contract 
for  the  improvement  of  an  accepted  street,  the  contractor  to  whom 
it  is  awarded  cannot  be  enjoined,  at  the  instance  of  owners  of  prop- 
erty fronting  on  the  street,  from  performing  the  contract,  upon  the 
ground  that  by  reason  of  the  acceptance  of  the  street,  the  cost  of 
the  improvement  should  be  borne  at  the  public  expetise,  and  not 
assessed   upon   adjacent   lands;    but  such   question   is  to  be   deter- 

*         mined   after  the   work  under   the   contract   is   completed,   when,    if 
f         an  assessment  is  attempted  and  cannot  be  legally  made,  an  appro- 
priate remedy  may  be  had  to  defeat  it.     (Id.) 

STREETS,  ROADS,  AND  HIGHWAYS. 

1.  Injunction — Action  to  Restrain  City  from  Grading  Lands  of 
Plaintiff — Dispute  as  to  Location  of  Street — Prima  Facie  Ev- 
idence— Burden  of  Proof  —  Showing  to  Warrant  Reversal.  — 
In  an  action  to  restrain  a  city  from  entering  upon  the  lands  of 
plaintiffs  for  the  purpose  of  grading  a  street,  where  there  is  evi- 
dence tending  to  show  that  plaintiffs  had  both  title  and  possession 
of  the  disputed  strip,  over  which  the  city  claimed  that  the  street 
should  be  located,  and  that  the  street  as  actually  located  and  u*e«l 
by  the  public  for  more  than  twenty  j-ears,  was  an  open  street  o' 
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Biztj  feet  in  width,  by  which  plaintiff's  lot  was  bounded,  and  on 
both  sides  of  which  lots  were  fenced  in  during  that  period,  the 
burden  is  on  the :  city  to  overcome  such  prima  facie  evidence  of 
title  in  plaintiff  to  the  disputed  strip  of  land,  by  clear  proof  of 
the  title'  of  the  city  thereto,  and  such  proof  must  be  uncontra- 
dicted by  plaintiff's  evidence,  in  order  to  warrant  reversal  of  a 
judgment  for  the  plaintiffs.     (Oglesby  v.  Santa  Barbara,  114.) 

2.  CONFUOTINO  EVIDENOB — ^LlNES  OF   StSEBT  EsTABUBHED  BT   SuBVET 

— SuBSEQtTENT  StJBVEY — FINDINGS — APPEAL. — Where  the  evidence 
is  conflicting  as  to  the  true  original  location  of  the  street  in  contr* 
versy,  but  there  is  evidence  tending  to  show  an  actual  survey  of  the 
street  by  the  town  surveyor,  taking  the  admitted  base  and  initial 
point  of  the  original  survey,  and  that  the  fences  and  improvements 
on  both  sides  of  the  street  were  made  in  accordance  with  such  sur- 
vey, leaving  the  street  of  full  width,  proof  of  a  subsequent  survey 
by  another  town  surveyor,  showing  a  different  location  of  the  street, 
only  raises  a  conflict  of  evidence,  and  a  finding  of  the  court  as  to 
the  correctness  of  the  prior  survey,  having  support  in  the  evidence 
cannot  be  disturbed  upon  appeal.     (Id.) 

3.  Two  Methods  of  Sub\t:y — Pbovince  of  Coubt. — ^The  court,  hav- 
ing the  facts  before  it  as  to  two  methods  of  ascertaining  the  lines 
of  the  street,  had  the  right  to  judge  as  to  which  method  of  survey 
was  the  most  satisfactory,  and  nearest  in  conformity  with  the  actual 
original  location;  but  it  is  not  for  the  appellate  court  to  determine 
that  the  true  location  of  the  street  must  in  all  cases  be  ascertained 
in  the  method  approved  by  the  trial  court.     (Id.) 

See  Eminent  Domain. 
SUMMONS. 

1.  Affidavit  fob  Publication — Retubn  of  Shebiff  not  Reqttibed. — 
Where  the  complaint  states  a  good  cause  of  action,  an 
affidavit  for  the  publication  of  summons  which  gives  the  names  of 
the  defendants,  and  states  that  they  reside  out  of  the  state,  names 
the  state  in  which  each  resides,  and  refers  to  the  verified  complaint 
and  makes  it  a  part  of  the  affidavit,  and  states  that  the  defend- 
ants are  proper  and  necessary  parties  to  the  action,  and  that  affi- 
ant has  a  good  cause  of  action  against  the  defendants,  as  he  is 
advised  by  his  counsel  and  verily  believes,  is  not  defective,  and 
need  not  state  that  the  sheriff  had  returned  the  summons,  and  it 
is  not  material  whether  the  summons  had  been  returned  when 
the  affidavit  was  made.     (Woodward  v.  Brown,  283.) 

2.  Pboof  of  Publication — Affidavit  of  Publisheb  and  Pbopbxetob. 
An  affidavit  proving  publication  of  the  summons  may  be  sworn  to 
by  the  publisher  and  proprietor  of  the  paper  in  which  it  wrfs  pub- 
lished, such  "proprietor"  being  in  the  sense  of  the  statute  syn- 
onymous with  "printer";  and  where  such  affidavit  states  that  the 
summons  was  published  weekly  in  a  paper  named,  which  was  a 
daily  and  weekly  newspaper,  in  each  and  every  one  of  the  con- 
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secutive  weekly  issues  of  said  newspaper,  and  the  time  of  publica- 
tion stated  covered  twenty  weekly  insertions,  and  a  period  of  sev- 
enty days,  the  affidavit  shows  a  sufficient  length  of  publication,  and 
that  the  publication  was  once  a  week.     (Id.) 

3.  Affidavit  of  Service— Ex  paste  Amendment  Nunc  Peg  Tvvc — 
An  affidavit  of  the  personal  service  of  summons  mav  be  amended 
by  leave  of  the  court  after  judgment,  to  supply  nunc  pro  tunc  the 
statement  omitted  by  inadvertence  that  affiant  was  over  the  age  of 
eighteen  years  when  he  made  the  affidavit;  and  though  the  practice 
of  allowing  such  an  amendment  to  be  made  without  notice  is  not  to 
be  commended,  yet  where  it  was  allowed  ex  parte,  and  the  defend- 
ants had  subsequent  notice  and  full  opportunity  to  take  steps  to 
have  the  truth  of  the  matter  ascertained,  and  did  not  ask  to  have 
the  order  vacated  for  any  reason,  or  controvert  any  fact  stated 
therein,  the  ex  parte  order  allowing  the  amendment,  and  directing 
that  the  amended  affidavit  be  made  part  of  the  judgment  roll,  will 
not  be  disturbed  upon  appeal.     (Id.) 

4.  Amendment   of    Complaint  after   Publication   of   Summons — 

Matteb  not  of  Substance. — An  amendment  of  the  complaint  in 
matter  of  form  after  the  publication  of  summons,  merely  setting 
out  the  indorsements  of  payments  on  the  notes,  in  the  nature  of  a 
bill  of  particulars  from  which  it  could  be  ascertained  what  ap- 
peared in  the  complaint,  does  not  come  within  the  rules  that  an 
amendment  in  matter  of  substance  after  default  opens  up  the  de- 
fault, and  such  amendment  does  not  require  republication  of  the 
summons  nor  service  upon  absent  defendants.      (Id.) 

See  Judgment,  6;  Practice,  1,  2. 

SUPERIOR  COURT.    See  Justices*  Court. 

SURETIES. 

Injunction  Bond— Previous  Issuance  of  Restraining  Order — Con- 
sideration— Order  for  Bond  upon  Motion  of  Defendant — Recit- 
als.— Where  a  restraining  order  was  issued  in  a  United  States  cir- 
cuit court  without  requiring  the  plaintiff  to  execute  a  bond,  and  a 
bond  was  subsequently  required  to  be  given  upon  motion  of  the  de- 
fendant by  an  order  which  did  not  purport  to  make  the  continuance 
of  the  restraint  conditional  upon  the  giving  of  the  bond,  and  where 
the  bond  given  recited  the  issuance  of  the  restraining  order  and  the 
order  requiring  the  bond,  and  that  it  was  given  '*in  consideration 
of  the  premises,  and  of  the  issuance  of  the  restraining  order,"  but 
did  not  recite  that  it  was  executed  to  obtain  a  continuance  of  the 
restraining  order,  such  bond  is  void  for  want  of  consideration,  and 
no  action  can  be  maintained  thereupon,  and  a  judgment  thereon 
will  be  reversed.     (Alaska  Imp.  Co.  v.  Hirsch,  249.) 

-See  Attachment;  Guaranty. 

SWAMP  LANDS. 

1.  Title  and  Control  of  State  —  Proceeds  of  Sale  — 
County  Swamp    Land    Fund — Trust — ^Agency    for    State, — The 
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Bwamp  and  overflowed  lands  were  granted  to  the  state  by  the  act  ol 
Congress  of  September  28,  1850«  and  the  title  was  thereby  vested 
in  the  state,  for  the  purpose  of  enabling  it  to  reclaim  the  lands  by 
means  of  levees  and  drains ;  and  the  control  of  the  swamp  lands  and 
of  the  proceeds  of  their  sale  being  in  the  state,  without  power  in 
anyone  but  the  United  States  to  question  the  disposal  made  of  the 
lands  or  their  proceeds,  no  person  and  no  county  has  any  control 
over  or  interest  in  either  lands  or  their  proceeds  except  as  the  state 
has  granted  it.  The  state  has  not  granted  any  swamp  lands  to  the 
coimties  nor  any  funds  arising  from  the  sale  of  swamp  lands  there- 
in, and  the  establishment  of  a  swamn  land  fimd  in  the  various  coun- 
ties where  swamp  land  districts  have  been  formed  was  the  cteation 
by  the  state  of  a  trust  fund,  making  the  counties  and  county  officials 
mere  agencies  of  the  state,  used  by  it  in  carrying  out  the  purpose 
of  reclamation^  and  the  state  may  alter  or  amend  its  laws  relating 
to  the  subject  and  control  the  custody  of  the  fund  at  its  pleasure. 
(County  of  Kings  v.  County  of  Tulare,  609.) 

2.  Division  of  Couwtt — Cubtodt  of  Swamp  Land  Fund—Action  by 
New  County  not  Maintainable. — Upon  the  division  of  a  county 
no  provision  has  been  made  by  law  for  any  change  in  the  custody 
of  the  swamp  land  fund  of  the  original  county;  and  it  cannot  be 
claimed  in  such  case  that  the  trust  has  failed  for  want  of  a  trustee, 
nor  is  there  any  ground  for  equitable  interposition,  but  the  legisla- 
ture is  the  appropriate  and  only  source  of  relief;  and  no  action  will 
lie  on  behalf  of  the  new  county  to  recover  a  share  of  such  fund. 
(Id.) 

TAXATION. 

L  Assessment  of  Pebsonai.  Pbofebtt — Colleotion  bt  Asses- 
bob— Validity  or  Statute — Constitutional  Law. — The  statute  re- 
quiring the  assessor  to  collect  the  taxes  assessed  upon  personal  prop- 
erty at  the  time  of  the  assessment,  upon  the  basis  of  the  levy  of  the 
previous  year,  where  the  taxes  are  not  secured  by  lien  upon  real 
estate,  with  a  provision  for  remission  of  any  excess  in  the  levy,  is 
constitutional  and  valid,  and  neither  conflicts  with  article  XIII  of 
the  constitution,  requiring  property  to  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by  law,  nor  with  subdivision 
10  of  section  25  of  article  IV,  which  prohibits  the  legislature  from 
passing  local  or  special  laws  for  the  assessment  or  collection  of 
taxes.  [Van  Fleet,  J.,  and  Harrison  J.,  dissenting.]  (Rode  v. 
Siebe,  518.) 

2.  Habdship  not  to  be  Considebed. — The  fact  that  a  law  may  work 
hardship  in  extreme  cases  cannot  be  considered  in  determining  its 
validity.     (Id.) 

3.  Special  Legislation — Genebal  Law — Classification  —  Secl^bed 
and  Unsecured  Taxes. — The  distinction  between  secured  and  unse- 
cured taxes  is  intrinsic,  and  iustifies  a  classification  based  there- 
upon ;  and  a  law  providing  for  the  collection  of  unsecured  taxes  up- 
on personal  property  at  a  different  time  and  in  a  different  manner 
from  the  collection  of  taxes  upon  personal  property,  which  are  se- 
cured by  lien  upon  real  estate,  is  general  and  imiform  in  its  opera- 
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tioB,  and  ie  not  a  special  law  for  the  collection  of  taxes  within  the 
meaning  of  the  constitution.     (Id.) 

4.  Collection  of  Pebsqnal  Phopesty  Taxes  bt  Assessob — Constitu- 
tional Law— Case  Affirmed. — That  part  of  the  revenue  laws 
which  provides  for  the  payment  of  taxes  on  personal  property  by 
those  who  do  not  own  real  estate,  and  for  the  collection  thereof 
t>y  the  assessor  at  the  time  of  the  assessment  is  constitutional  and 
valid.     (Pacific  Postal  Tel.  Cable  Co.  y.  Dalton,  604.) 

5.  Fbaudvlent  Valuation  bt  Assessob — Iajltcction  to  Bestilaitt 
COLLECTION  —  Sufficiency  of  (Dohplaint;  —  A  complaint  which 
shows  a  fraudulent  assessment  of  the  personal  property  of  the 
plaintiff  by  the  assessor,  at  a  valuation  greatly  in  excess  of  its 
actual  value,  and  greatly  above  that  placed  by  the  assessors  on 
similar  property  of  others,  with  intent  to  oppress  the  plaintiff  and 
to  compel  plaintiff  to  bear  an  excessive  share  of  the  burden  of  tax- 
ation, and  alleging  a  tender  to  the  assessor  of  the  just  amount 
sf  taxes  conceded  to  be  due,  sufficiently  states  a  cause  of  action 
to  restrain  the  assessor  from  proceeding  to  collect  the  taxes  as- 
sessed, as  against  a  general  demurrer,  though  as  against  a  special 
demurrer  it  might  have  been  made  more  definite  and  precise  to  the 
point  that  the  asses.^ment  was  not  made  from  mere  error  of  judg- 
ment.    (Id.) 

6.  Tax  Deei>— Rbcitals,  How  Fab  Rbquibcd^-Modb  of  Offehiwo  Land 
.  FOR  Sale — Sale  of  Smallest  Quantity  fob  Tax — Pbima  Facie 

Evidence. — The  matters  now  necessary  to  be  recited  in  a  tax  deed 
are  those  prescribed  by  sections  3776,  3785,  and  3786  of  the  Political 
Code,  and  none  other;  and  it  is  nowhere  required  under  the  present 
law  that  the  mode  of  offering  the  Innd  for  sale  shall  be  stated  in  the 
deed,  as  was  formerly  required,  so  as  to  show  affirmatively  that  the 
officer  sold  the  smallest  quantity  which  any  purchaser  would  take 
and  pay  the  taxes:  and  where  the  deed  contains  the  recitals  made 
imperative  by  the  Political  Code,  and  shows  that  the  purchaser 
paid  the  full  amount  of  the  unpaid  delinquent  tax.  together  with  the 
coHts  and  charges  for  the  pro|)erty  sold,  and  recites  **that  said  sale 
was  conducted  in  the  manner  proscribod  by  law,"  there  being  noth- 
ing in  the  deed  to  s>how  that  the  land  sold  was  not  the  least  quantity 
which  any  person  would  take  and  pay  the  taxes,  such  fact  is  pre- 
sumed, and  the  deed  is,  by  virtue  of  the  express  declaration  of  sec- 
tion 3786  of  the  Political  Code,  prima  facie  evidence  that  **the  prop- 
erty was  sold  as  prescribed  by  law.     (Hayes  v.  Ducasse,  682.) 

7.  Pudhcation  of  Notice  of  Sale — Presumption — Recital  >-ot  Re- 
quired.— A  recital  of  the  publication  of  the  notice  of  sale  is  not 
among  these  expre-sly  i-equired  by  law  to  appear  in  the  deed,  and 
when  the  deed  contains  nothing  to  show  thnt  the  notice  was  not  pub- 
lished, the  due  publication  thereof,  is  Inclu  led  in  the  presmuption 
from  the  presence  of  the  essential  recitaU  in  the  deed  that  at  the 
proper  time  and  place  the  property  was  sold  as  prescribed  by  law. 
(Id.) 

See  Adverse  Possession;  Boundaries,  6;  Irrigation  District;  Mort- 
gage, 36;  Municipal  Corporations,  16. 
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1.  Stock  of  CoiPOBATioir — E^nfobcement  of  Trust  by  Adhinistbator 
OF  Beneficiary. — Where  shares  of  the  stock  of  a  corxK>mtioii  had 
been  pledged  by  the  original  owner  as  security  for  payment  of  his 
note  and  had  been  sold  to  satisfy  the  note,  and  the  purchaser  was 
willing  and  desirous  to  allow  the  original  owner  the  benefit  of  a 
great  rise  in  the  value  of  the  stock,  upon  pajrment  of  a  specified 
sum  therefor,  and  such  sum  was  advanced  by  the  defendant  under 
an  agreement  that  the  orisinal  o^mer  of  the  stock  should  procure 
it  to  be  transferred  to  the  defendant  to  be  held  by  him  for  the. 
benefit  of  the  original  owner,  upon  the  trust  and  condition  that, 
such  original  o\\Tier,  upon  the  tender  by  him  to  the  defendant 
within  six  months  of  the  sum  so  advanced  with  interest  from  the 
date  of  advance,  and  a  specified  bonus,  should  receive  from  the 
defendant  a  transfer  of  all  of  said  stock,  and  such  original  owner 
died  before  the  expiration  of  the  time  limited,  an  action  will  lie  in 
favor  of  his  administrator,  after  tender  to  the  defendant  of  the 
amount  so  agreed  upon,  to  enforce  the  trust,  and  to  compel  a  re- 
transfer  of  the  stock  by  the  defendant  pursuant  to  the  agreement. 
(Sayward  v,  Houghton,  645.) 

2.  Specific  Performance  of  Contract  —  Option — Mutuality — Ef- 
fect OF  Tender.  —  Assuming  that  the  element  of  mutuality  was 
wanting  in  the  contract  sought  to  be  enforced  at  the  time  the  con- 
tract was  entered  into,  and  that  it  only  conferred  upon  the  orig- 
inal owner  of  the  stock  an  option  to  pay  the  money,  that  element 
was  supplied  upon  the  offer  of  performance  and  tender  of  the 
amount  agreed  upon  by  his  administrator,  at  which  time  the  rem- 
edy became  mutual.  An  ori^jfinal  lack  of  mutuality  in  the  right  to 
specific  performance  of  a  contract  will  not  preclude  the  enforce- 
ment of  the  contract  where  this  want  has  been  removed  at  the  time 
the  action  was  brought.     (Id.) 

3.  Creation  of  Trust — Consideration — Statute  of  Frauds.  —  The 
transaction  between  the  defendant  and  the  original  owner  of  the 
stock  was  not  in  effect  a  purchase  of  the  stock  by  the  defendant 
from  the  prior  purchaser  with  a  mere  promise  without  conhiJera- 
tion  to  hold  it  for  the  benefit  of  the  original  owner;  but  in  legal 
effect  it  amounted  to  a  purchase  of  the  stock  by  the  original  owner 
with  money  advanced  by  the  defendant,  the  title  to  the  stock  being 
taken  in  the  name  of  the  latter  as  security  for  the  repayment  of 
the  money  so  advanced,  with  the  stipulated  compensation  for  ltd 
use,  and  there  was  no  want  of  consideration  for  the  promise  to 
return  or  transfer  the  stock,  nor  was  there  anything  in  tne  na- 
ture of  the  contract  rendering  it  obnoxious  to  the  statute  of 
frauds;  but  a  trust  arose  upon  the  facts  in  favor  of  plaintiff's  in- 
testate to  have  the  stock  restored  to  him  upon  compliance  with  the 
terms  of  the  contract.     (Id.) 

4.  Right  of  Administrator  to  Sue — Offer  of  Payment.  —  The  ad- 
ministrator of  the  deceased  bcneliciary  of  the  trust  may  niai::tam 
an  action  to  enforce  the  trust,  upon  compliance  with  the  contract 
creating  it  on  his  part,  and  an  offer  or  tender  of  payment  by  such 
administrator  to  the  defendant  of  the  sum  agreed  upon,  within  the 
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time  limited  bj  the  contract,  Is  sufficient  to  authorise  the  main- 
tenance of  such  action.     (Id.) 

6.  CoNBTBUonoN  or  Ck>DB — ^Mode  of  Tender.  —  Section  1500  of  the 
Civil  Code  does  not  prescribe  the  mode  of  tender,  but  a  method  of 
extinguishing  an  obligation  when  that  object  is  sought     (Id.) 

0.  Trust  to  Manage  Property  and  Pat  Over  and  Deliteb  thx 
Sake — Power  of  Trustees. — A  trust  to  manage  property  and  de- 
liver the  same  to  beneficiaries  named  at  their  majority,  in  the  ab- 
sence of  any  other  authority  given  expressly  or  by  implication  in 
the  instrument  creating  the  trust,  requires  that  the  property  be 
kept  and  delivered  in  kind  to  the  beneficiaries  at  the  termination 
of  the  trust;  and  though  a  right  to  receive  payment  of  bonds  and 
mortgages,  and  to  invest  the  sums  so  received  in  other  securities, 
is  consistent  with  the  duty  of  the  trustees  to  pay  over  and  deliver 
the  property  held  upon  trust,  their  authority  cannot  be  extended 
to  include  a  right  to  sell  or  dispose  of  real  estate  so  held  by  them 
upon  trust,  without  a  previous  order  or  direction  from  the  court. 
(Goad  V.  Montgomery,  562.) 

7.  Power  of  Sale  by  Executors  not  Apfucable  to  Trust  Prop- 
erty Distributed  to  Trustees. — The  rights  and  duties  of  execu- 
tors are  distinct  from  their  rights  and  duties  as  trustees  under 
the  will,  and  a  power  of  sale  given  to  the  executors  as  such  is 
not  appUoable  to  trust  property  distributed  to  them  as  trustees 
under  the  will,  and  where  no  such  power  is  conferred  upon  the 
triistees  by  the  decree  of  distribution,  it  must  be  deemed  not  to 
exist  in  them  as  trustees  under  the  will.     (Id.) 

8.  Void  Trust  under  Will — Suspension  of  Power  of  Alienation. — 
A  trust  attempted  to  be  created  under  the  will  of  a  testator,  for  the 
benefit  of  his  children,  by  the  terms  of  which  the  trustee  was  to  di- 
vide the  net  income  of  the  residue  of  his  estate  in  equal  shares 
among  them  to  the  survivors  of  them  (the  issue  of  any  deceased 
child  to  share  in  such  distribution  by  right  of  representation)  until 
the  younger  son,  then  aged  seventeen  years,  shall,  or  would  if  liv- 
ing, reach  the  age  of  thirty  years,  and  at  the  expiration  of  such 
time  to  divide  and  distribute  the  said  residue  of  his  estate  in  equal 
shares  among  such  of  his  children  as  may  then  be  living,  and  the  is- 
sue of  any  dect»nscd  child,  such  issue  to  share  in  the  distribution 
per  stirpes  and  not  per  capitay  is  void,  as  suspending  the  power  of 
alienation  for  a  tiire  certnin.  and  not  dependent  upon  any  life  or 
lives  in  being.     (Estate  of  Cavarly,  406.) 

9.  CONSTRrCTION   OF   STATUTE  — PERPETUITIES  —   FUTURE   ESTATES  

Time  of  Vesting — Remoteness — Alien abiutt. — Our  statute  pr  - 
hibiting  the  suspension  of  the  power  of  alienation  is  not.  proncrly 
speaking,  against  perpetuities,  but  simply  prohibits,  restraints  upon 
r.lienation,  and  makes  a  future  estate  void  in  its  creation,  if,  by  any 
pos.sibility  it  may  suspend  the  power  of  alienation  beyond  the  pre- 
scribed period  regardless  of  the  time  of  vesting  of  such  estate:  ncr 
does  it  insist  upon  the  vesting  of  estates,  but  only  upon  their  alien- 
ability, and  the  doctrine  of  remoteness  has  no  materiality,  except 
as  it  affects  alienability.     (Id.) 
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10.  Void  Postponement  of  Possession — Invauditt  of  Tbust — Rules 
OF  GoNSTBucTioN — INTENTION  OF  TESTATOR. — The  Fule  that  when  an 
absolute  estate  is  granted,  but  the  right  ol  poesession  and  enjoy- 
ment is  postponed,  solely  for  the  supposed  benefit  of  the  grantee, 
such  postponement  is  void,  as  applied  to  future  estates  vesting  in 
the  issue  of  the  children  of  the  testator  iinder  the  will,  cannot  affect 
the  invalidity  of  the  trust  attempted  to  be  created  by  the  will,  which 
if  valid,  would  operate  to  suspend  the  power  of  alienation  for  a 
fixed  period;  but  the  rule  that  when  a  testamentary  disposition  is 
made  to  a  class,  and  possession  is  postponed,  it  includes  all  persons 
within  the  class  at  the  time  to  which  possession  is  postponed,  and  the 
rule  of  construction  of  a  gift  to  a  class  that  only  those  are  included 
who  are  in  existence  at  the  time  of  the  distribution,  and  the  further 
rule  that  the  word  "issue"  ordinarily  means  descendants  to  any  de- 
gree, are  in  harmony  with  the  testator's  manifest  intent,  disclosed 

'  by  the  terms  of  the  will  to  keep  the  property  in  his  family  and  be- 
yond the  power  of  his  descendants  to  dispose  of  for  the  prescribed 
period,  and  the  case  is  clearly  within  the  prohibition  of  the  statute 
against  the  suspension  of  power  of  alienation.     (Id.) 

11.  Estates  of  Deceased  Persons — ^Trusts  under  Will — Conclusivb- 
NEss  OF  Decree  of  Distribution — Collateral  Attack — Vauditt 
OF  Trusts — Settlement  of  Accounts  of  Trustees. — ^A  decree  of 
distribution  to  trustees  named  in  the  will  is  a  judicial  construction 
of  the  will,  and  is  a  determination  of  the  rights  of  all  parties 
interested  in  the  estate,  and  is  a  measure  of  their  rights,  and  the  * 
will  can  no  longer  be  considered  except  upon  a  direct  appeal  from 
the  decree,  and,  though  erroneous,  if  it  is  unappealed  from,  the 
decree  is  conclusive  upon  all  persons  interested  in  the  estate;  and 
minor  beneficiaries  of  the  trust,  whose  rights  were  limited  by  the 
decree  to  one-third  of  the  estate,  the  other  two-thirds  having  been 
distributed  to  other  beneficiaries  under  trusts,  the  validity  of 
which  was  determined  by  the  decree  of  distribution,  cannot  attack 
such  other  trusts  collaterally  upon  a  settlement  of  the  accounts  of 
the  trustees,  upon  the  ground  tKat  they  were  void  as  being  in  re- 
straint of  alienation,  and  that  the  trustees  should  account  for  the 
whole  estate  for  the  benefit  of  the  minors.  (Matter  of  Trescony, 
668.) 

12.  Partition  of  Land  Held  in  Tbust — Ck>NGLusivENESs  of  Dbgbbb — 
Accounts  of  Tbustees. — ^A  decree  of  partition  of  the  land  in 
which  the  trustees  held  an  undivided  interest  in  trust,  in  an  action 
in  which  the  court  had  jurisdiction  of  all  the  parties  interested  in 
the  land,  allotting  different  portions  of  it  in  severalty  to  the  several 
parties  before  it,  is  a  determination  of  the  rights  of  the  parties, 
which  became  conclusive  of  their  rights,  where  no  appeal  was  taken 
therefrom;  and  accounts  of  the  trustees  embracing  all  of  the  land 
allotted  to  them  by  such  decree  in  trust  for  the  beneficiaries,  .rep- 
resented by  them,  cannot  be  oblected  to  as  not  embracing  the  whole 
of  the  trust  estate.     (Id.) 

See  Debtor  and  Creditor;  Estates  of  Deceased  Persons,  3-8,  13, 
27-29;  WiU. 
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VENDOR'S  LIEN.     See  Mortgage,  28. 
VENUE.    See  Place  of  Trial. 
^WAjRRANT.    See  Irrigation  District,  2,  3. 

WATER  AND  WATER  RIGHTS.    See  Dama^ea;  Injunction,  2,  3. 
WHITTIER  STATE  SCHOOL.     See  Criminal  Law,  I,  2. 
WILL. 

1.  CoNSTBucnon  of  Will — Substituted  Licqagy — Incidents  Ain>  Limi- 

tations OF  Original  Lbgact-**Death  of  IdxiATBB-^CoDiaL— Refer- 
ence TO  Obiginal  Bequest. — One  of  the  rulea  for  the  construction 
of  a  will  is  that  a  substituted  or  additional  legacy,  although  not  so 
expressed  in  the  testamentary  instrument,  is  prima  f4ieie  payable 
out  of  the  same  funds  and  subject  to  the  same  incidents  and  con- 
ditions as  is  the  original  legacy,  Irrespective  of  whether  the  result 
is  or  is  not  advantageous  to  the  le^tee;  and  this  rule  is  to  be  ap- 
plied where  a  legacy  lapsed  through  the  death  of  the  legatee  prior 
to  the  death  of  the  testator,  is  bequeathed  to  a  substituted  legatee, 
in  a  codicil,  if  nothing  appears  from  the  language  used  in  the  codicil 
or  from  the  application  of  other  recognized  rules  for  the  construc- 
tion of  wills,  to  indicate  that  the  testator  intended  a  substantive  and 
independent  bequest ;  and  where  the  amount  of  the  legacy  is  not  spec- 
ified in  the  codicil,  otherwise  than  by  reference  to  the  original  will, 
it  cannot  be  so  considered.     (Estate  of  De  Laveaga,  651.) 

2.  Lapse  of  Time  Immatebial — Legacy  Payable  out  of  Pabticulab 
Pboperty. — The  rights  of  a  substituted  legatee  named  in  a  codicil 
are  not  enlarged  by  lapse  of  time  after  the  execution  of  the  will  es- 
tablishing the  original  legacy;  and  where  the  original  legacy  is  pay- 
able only  out  of  the  proceeds  of  sale  of  a  particular  piece  of  land, 
the  substituted  legatee  is  limited  by  the  condition  attached  to  the 
original  legacy,  notwithstanding  the  lapse  of  several  years  between 
the  execution  of  the  will  and  that  of  the  codicil.     (Id.) 

8.  Revocation  of  Life  Estate  Bequeathed  to  Substituted  laaaAtER. 
The  fact  that  a  life  estate  in  another  parcel  of  land,  before  devised 
to  the  substituted  legatee,  was  revoked,  and  devised  to  another 
person,  cannot  affect  or  enlarge  the  rights  of  the  substituted  leg- 
atee, where  the  language  used  does  not  indicate  that  the  legacy  was 
given  in  lieu  of  the  life  estate.     (Id.) 

4.  Estates  of  Deceased  Pebsons — Tbust  undeb  Will — Constbuction 
— Annuities — Commencement  at  Death  of  Testator — Time  of 
Payment. — Where  a  trust  created  under  a  will  has  but  seven  years 
to  run  and  the  will  provided  that  the  beneficiaries  should  receive  an- 
nuities from  the  trustees  for  seven  years,  and  there  appears  no  ex- 
press intention  to  fix  upon  another  time  for  the  commencement  of 
the  annuities,  they  must  be  held  to  commence  at  the  decease  of  the 
testator,  in  accordance  with  section  1368  of  the  Civil  Code;  and  a 
clause  in  the  will  providing  for  payment  of  annuities  as  soon  as 
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the  tnutees  shonld  hftve  sufficient  funds  available  for  that  purpose 
is  to  be  construed  as  relating  only  to  the  time  of  payment,  and  not 
to  the  date  when  the  annuities  begin  to  run.     (Crew  y.  Pratt,  131.) 

6.    GUUSBIFIOATION  OF  ANNUITIES — FiBfiT  ChaBOB — ^FAILURE  OF  FuNDS 

^Resobt  to  Qeneb^lL  Assets. — ^The  fact  that  the  annuities  were 

classified,    and    six  of  them  were  subordinate  to    the    first    four, 

which  were  made  a  first  charge  upon  any  moneys  in  the  hands  of  the 

trustees,  does  not  require  that  the  charge  upon  the  revenue  of  each 

year  shall  be  borne  only  by  the  revenue  of  that  year,  or  affect  the 

obligation  of  the  trustees,  to  pay  each  and  all  of  the  annuities  as  of 

£.  the  date  of  the  death  of  the  testator,  whenever  and  so  long  as  there 

§.  are  sufficient  funds  or  assets  of  the  trust  estate  to  meet  them;  and, 

imder  subdivision  3  of  section  1357  of  the  Civil  Code,  if  the  fund 

i^      '  or  property  out  of  which  any  annuities  are  payable  fails,  resort 

i;j  may  be  had  to  the  general  assets,  as  in  case  of  a  general  legacy. 

m  (Id.) 

6.  TsicpoitABY  Faiolt  Aixowangb— Payments  after  Betubn  of  In- 
ventobt — Settlement  of  Finai  Account — Annuity  to  Widow — 
Offset. — ^Where  a  family  allowance  was  made  to  the  widow  prior 
to  the  return  of  the  inventory,  although  such  allowance  is  in  its 
nature  temporary^  and  only  continues  until  the  return  of  the  in- 
ventory, and  although  payments  made  thereon  after  the  return  of 
the  inventory  are  at  the  peril  of  the  executors,  yet  the  court  has 
power  to  credit  the  executors  with  any  reasonable  sum  of  money 
thus  expended,  and  where  they  are  credited  therewith  in  their  finai 
account,  and  no  appeal  is  taken  from  the  order  of  settlement,  the 
question  of  family  allowance  to  the  widow  is  adjudicated,  and  the. 
adjudication  cannot  be  attacked  collaterally,  nor  can  any  offset  be 
claimed  to  an  annuity  payable  to  the  widow  from  the  date  of  the 
death  of  the  testator,  on  account  of  payments  made  to  her  for  fam- 
ily allowance  after  the  return  of  the  inventory.     (Id.) 
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^  See  Estates  of  Deceased  Persons;  Guardian  and  Ward;  Trusty 

<i  8-12. 
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